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In  order  to  enable  the  reader  more  readily  to  determine 
the  value  of  the  cases  reported,  I  have  prepared  a  brief 
account  of  the  several  courts  of  England  and  their  juris- 
diction. 

There  are  three  courts  of  Common  Law  jurisdiction ;  the 
Common  Pleas,  the  Court  of  Queen's  Bench,  and  the  Court 
of  Exchequer,  which,  when  mentioned  collectively,  are 
usually  called  the  Superior  Courts  of  the  Common  Law, 
and  when  taken  in  connection  with  the  High  Court  of 
Chancery,  are  called  the  Courts  at  Westminster. 

The  judges  are  the  legal  advisers  of  the  House  of  Lords 
and  are  frequently  called  upon  by  that  body  for  their 
opinions  upon  questions  of  law  before  it. 

Common  Pleas. 

By  the  charter  of  King  John,  confirmed  and  acted  upon 
by  Henry  III,  the  Court  of  Common  Pleas  was  directed  to 
be  held  uin  some  certain  place."  This  court  had  juris- 
diction of  and  heard  causes  between  private  individuals  — 
of  all  actions  between  subject  and  subject.  It  is  some- 
times technically  called  the  Court  of  Common  Bench.  Its 
judges  are  six  in  number:  one  Chief  Justice  and  five 
puisne:  and  from  a  judgment  in  this  court,  proceedings  in 
error  may  be  taken  into  the  Exchequer  Chamber. '  It  has 
always  been  considered  the  principal  seat  of  learning 
relative  to  ordinary  actions  between  man  and  man  and  is 
styled  by  Coke  (4  Inst.,  99),  "  the  lock  and  the  key  of  the 
common  law." 
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Queen's  Bench. 

The  Sovereign  formerly  sat  in  this  Court,  in  person,  and 
hence  it  is  called  the  King's  Bench  in  the  reign  of  a  king 
and  the  Queen's  Bench  in  the  reign  'of  a  queen. 

It  is  the  Supreme  Court  of  Common  law  in  the  Kingdom 
and  consists  of  a  Chief  Justice  and  five  puisne  justices. 
Its  jurisdiction  is  very  high  and  transcendant.  It  keeps 
all  courts  of  inferior  jurisdiction  within  the  bounds  of  their 
authority,  and  may  either  remove  their  proceedings,  to  be 
therein  determined,  or  prohibit  their  progress  below.  It  su- 
perintends all  civil  corporations  in  the  kingdom,  and  com- 
mands magistrates  and  others  to  do  what  their  duty  re- 
quires in  every  case  where  there  is  no  other  specific 
remedy.  It  protects  the  liberty  of  the  subject  by  speedy 
and  summary  interposition. 

It  takes  cognizance  of  both  criminal  and  civil  causes ; 
the  former  on  what  is  called  the  crown  side ;  the  latter  on 
the  plea  side  of  the  court.  On  the  crown  side  it  has  juris- 
diction of  all  criminal  offences,  from  the  highest  to  the 
lowest ;  on  the  plea  side,  or  civil  branch,  it  enjoys  (though 
originally  by  usurpation,  as  in  the  case  of  the  Exchequer) 
a  general  jurisdiction  and  cognizance  over  all  actions  be- 
tween subject  and  subject  —  those  of  the  real  class  only 
excepted.  It  does  not  meddle  however  with  matters  of 
revenue.  Proceedings  in  error  may  be  taken  from  this 
court  into  the  Exchequer  Chamber. 


Court  of  Exchequer. 

This  court  was  at  first  intended,  principally,  to  order  the 
revenues  of  the  crown  and  to  recover  the  king's  debts 
and  duties,  though  it  has  since  acquired  —  originally  by 
usurpation — the  additional  character  of  an  ordinary  court 
of  justice. 
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It  is  called  the  Exchequer  from  the  chequed  cloth, 
resembling  a  chess  board,  which  covered  the  table  there, 
and  on  which,  when  certain  of  the  king's  accounts  were 
made  up,  the  sums  were  marked  and  scored  with  counters. 

This  court  was  from  the  time  of  the  separation  of  the 
Exchequer  form  the  aula  regia  down  to  1841,  subdivided 
into  a  court  of  equity  and  of  common  law. 

In  1841  its  powers  and  jurisdiction  as  a  Court  of  Equity 
were  transferred  to  the  Court  of  Chancery.  It  now  con- 
sists of  a  revenue  side,  and  of  a  common  law,  or  plea  side. 
As  a  court  of  law,  on  the  revenue  side,  it  ascertains  and 
enforces,  by  proceedings  appropriate  to  the  case,  the  pro- 
prietary rights  of  the  crown  against  the  subjects  of  the 
realm ;  in  the  capacity  of  a  Court  of  common  law  on  the 
plea  side,  it  administers  redress  between  subject  and  sub- 
ject in  all  actions  personal,  though  not  in  real  actions.  Its 
judges  are  termed  Barons  and  are  six  in  number,  one  of 
whom  is  styled  the  Chief  Baron. 

Proceedings  to  correct  any  error  that  may  be  found  in 
the  judgment  of  this  court  may  be  taken  into  the  Exche- 
quer Chamber. 

Exchequer  Chamber. 

As  now  organized  this  court  is  a  court  for  the  review  of 
judgments  of  the  courts  of  Common  Pleas,  Queen's  Bench 
and  Exchequer. 

It  consists  of  all  the  judges  of  the  three  last  named  courts 
and  occasionally  the  Lord  Chancellor.  In  review  of  a 
judgment  of  the  court  below,  the  judges  of  the  court 
in  which  the  judgment  was  rendered,  do  not  sit ;  so  that  on 
appeal  from  the  Common  Pleas,  the  judges  of  the  King's 
Bench  and  the  Barons  of  the  Exchequer  compose  the 
court;  on  appeal  from  the  Kings  Bench  the  judges  of  the 
Common  Pleas  and  the  Barons  of  the  Exchequer  and  on 
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appeal  from  the  Exchequer  the  judges  of  the  Common 
Pleas  and  the  King's  Bench. 

From  the  judgment  of  the  Exchequer  Chamber  pro- 
ceedings in  error  may  be  taken  to  the  House  of  Lords.  Its 
decisions  are  published  with  those  of  the  court  from  which 
the  appeal  was  taken. 


High  Court  of  Chancery. 

This  court  may  properly  be  divided  into  four  heads : 
1.  The  Master  of  the  Bolls ;  2.  The  Vice  Chancellors ; 
3.  The  Court  of  Appeal  in  Chancery ;  4.  The  Lord  Chan- 
cellor. 

First.  The  Master  of  the  Bolls. —  The  judicial  duties 
of  the  Court  of  Chancery  have  been  long  shared,  in  some 
measure,  by  an  officer  of  high  rank  called  the  Master  of  the 
Bolls  who  was  originally  appointed  only  for  the  superin- 
tendence of  the  writs  and  records  appertaining  to  its  com- 
mon law  department,  but  accustomed  to  sit  also  on  the 
equity  side  as  a  separate,  though  a  subordinate,  judge.  By 
statute  (3  Geo.  II,  chap.  30),  passed  to  settle  divers  dis- 
putes, it  was  enacted  that  all  orders  and  decrees  by  him 
made,  except  such  as  by  the  course  of  the  court  were  ap- 
propriated to  the  great  seal  alone,  should  be  deemed  to  be 
valid,  subject  nevertheless  to  be  discharged  or  altered  by 
the  Lord  Chancellor.  By  a  subsequent  statute  (3  &  4 
William  IV,  chap.  94,  sec.  24),  the  Master  of  the  Bolls 
(subject  to  the  same  qualification)  is  especially  directed  to 
hear  motions,  pleas  and  demurrers,  as  well  as  causes  gene- 
rally which  shall  be  set  down  before  him.  Appeal  lies 
from  his  judgment  and  is  heard  by  the  Lord  Chancellor  or 
the  Court  of  Chancery  Appeal,  as  hereafter  stated.  The 
origin  of  this  officer,  his  oath  of  office  and  the  duties  of  the 
incumbent  are  fully  given  in  the  "  Practice  in  Chancery  " 
Choyce  Cases  in  Chancery  (61-6). 
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Second.  The  Vice  Chancellors. —  The  increase  of  busi- 
ness in  the  Court  of  Chancery  rendered  it  necessary  that 
an  assistant  to  the  Lord  Chancellor,  in  his  judicial  functions, 
should  be  appointed.  One  was  accordingly  appointed  in 
1813  with  the  title  of  Vice  Chancellor.  In  1841,  after  the 
transfer  of  the  equity  business  of  the  Court  of  Exchequer 
to  the  High  Court  of  Chancery,  two  more  Vice  Chancellors 
were  added  to  its  judicial  list.  They  sit  and  act  sepa- 
rately. An  appeal  from  the  decision  of  either  may  be 
taken,  which  is  heard  by  the  Lord  Chancellor  alone,  by  the 
Lord  Chancellor  sitting  with  the  Lord  Justices  or  by  the 
Lord  Justices  alone  as  hereafter  stated. 
Third.  The  Court  of  Appeal  in  Chancery. 
A  still  further  addition  has  also  been  make  (14  &  15 
Vict.  chap.  83;  30  &  31  Vict.  chap.  64)  of  two  judges 
called  the  Lord  Justices  of  the  Court  of  Appeal  in  Chancery ; 
which  court  consists  of  the  Lord  Chancellor  together  with 
these  judges  and  which  possesses  all  the  jurisdiction  exer- 
cised by  the  Lord  Chancellor  himself,  so  far  as  his  judicial 
business,  in  Chancery,  is  concerned,  without  prejudice  how- 
ever, to  his  right  to  sit,  as  formerly,  alone. 

To  this  court,  the  powers  of  which  may  be  exercised 
not  only  by  its  full  body,  but  by  either  of  its  judges  to- 
gether with  the  Lord  Chancellor,  or  by  both  the  judges 
(or  for  some  purposes  by  either  of  them  sitting  separately) 
apart  from  the  Lord  Chancellor.    An  appeal  from  the  Master 
of  the  Rolls  or  from  any  of  the  Vice  Chancellors  may  be 
referred  to  it,  or  such  appeal  may  be  entertained  by  the  Lord 
Chancellor,  sitting  alone,  in  his  proper  jurisdiction.     This 
court  also  entertains  appeals  in  bankruptcy.     From  these 
jurisdictions  an  ultimate  appeal  lies  to  the  House  of  Lords. 
Fourth.  The  jurisdiction  and  duties  of  the  Lord  Chancel- 
lor are  too  well  known  to  require  a  detailed  enumeration 
thereof.     They  are  given  in  the  "  Practice  in  Chancery  " 
Choyce  Cases  in  Chancery  (57-61) .    An  appeal  lies  from  his 
judgments  to  the  House  of  Lords. 
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Privy  Council. 

This,  according  to  Sir  Edward  Coke  (4  Inst.  53),  is  a 
noble,  honorable  and  reverend  assembly  of  the  King,  and 
such  as  he  wills  to  be  of  his  Privy  Council,  in  the  King's 
Court  or  Palace. 

.  His  will  is  the  sole  constituent  of  a  Privy  Councillor 
and  this  also  regulates  their  number.  The  Privy  Council 
was  formerly  dissolved  by  the  death  of  the  sovereign ;  but 
by  statute  (6  Anne,  chap.  7),  the  Privy  Council  shall  con- 
tinue for  six  months  after  the  demise  of  the  sovereign, 
unless  sooner  determined  by  his  successor.  So  far  as  the 
present  inquiry  is  concerned  it  may  be  stated  that  the 
Privy  Council  has  in  certain  cases  the  judicial  authority  of 
a  Court  of  Justice ;  1.  In  colonial  causes ;  this  is  both 
original  and  appellate ;  2.  In  appeals  from  the  Lord  Chan- 
cellor in  matters  of  lunacy;  3.  In  appeals  from  the  eccle- 
siastical or  maritime  courts;  4.  In  applications  to  prolong 
the  term  of  patents  for  new  inventions,  and  in  certain 
cases  arising  out  of  the  copyright  acts. 

Under  the  provisions  of  modern  statutes  all  the  judicial 
authority  of  the  Privy  Council  is  exercised  by  a  select  num- 
ber of  its  members,  called  the  Judicial  Committee,  which 
hears  the  allegations  and  proofs  and  makes  its  report 
thereon  to  "  Her  Majesty  in'  Council  "  by  whom  the  judg- 
ment is  finally  given.  By  statute  (3  and  4  William  IV, 
chap.  41,  sec.  1 ;  14  and  15  Vict,  chap.,  83,  sec.  15),  this 
committee  consists  of  the  president  of  the  council,  the 
Lord  Chancellor  and  the  Lord  Justices  of  the  Appeal  in 
Chancery,  if  of  the  Privy  Council,  the  Lord  Keeper  or  First 
Lord  Commissioner  of  the  Great  Seal,  the  Lord  Chief  Justice 
of  the  Court  of  King  s  Bench,  the  Master  of  the  Rolls,  the 
Vice  Chancellors,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
the*  Judge  of  the  Prerogative  Court  of  Canterbury,  the 
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Judge  of  the  High  Court  of  Admiralty,  the  Chief  Judge  in 
Bankruptcy  and  also  all  persons  who  are  members  of  His 
Majesty's  Privy  Council,  who  shall  have  been  president 
thereof  or  shall  have  held  the  office  of  Lord  Chancellor  or  any 
of  the  offices  before  mentioned.  Two  other  persons,  being 
members  of  the  Council,  may  also  be  appointed  by  the 
crown  to  be  members  of  the  Judicial  Committee.  No 
matter  can  be  heard  or  report  made  unless  in  the  presence 
of  at  least  three  of  the  committee,  exclusive  of  the  Lord 
President  for  the  time  being. 

By  34  and  35  Vict,  chap.  91,  (Aug.  21,  1871),  the 
Queen  is  authorized  to  appoint  four  additional  persons 
members  of  the  judicial  committee  of  the  Privy  Council 
who  shall  be  or  shall  have  been  judges  of  the  Superior 
Courts  at  Westminister,  or  a  chief  justice  of  the  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  or  Madras 
or  Bombay. 

"It  is  further  provided  that  if  any  person  appointed  under 
that  act  is  at  the  date  of  his  appointment  a  judge  as  afore- 
said, he  shall  vacate  his  office  as  such  judge,  but  his  pen- 
sion shall  remain  the  same  as  if  no  such  appointment  had 
been  made,  and  that  each  shall  receive  *  a  salary  of  five 
thousand  pounds  per  annum.  It  is  further  provided  that 
the  paid  judges  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil shall  hold  their  offices  notwithstanding  the  demise  of 
the  Crown,  but  they  shall  be  removable  by  Her  Majesty, 
her  heirs  or  successors  upon  the  address  of  both  Houses  of 
Parliament. 


Admiralty  Courts. 

The  Maritime  Courts  consist  of  the  High  Court  of  Ad- 
miralty and  its  Court  of  Appeal.  In  Her  Majesty's  posses- 
sions, beyond  seas,  there  are  also  established  courts  called 
Vice  Admiralty  Courts  having  jurisdiction  over  a  variety 

of  maritime  cases. 

2  Eno.  Rep.]  b 
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The  High  Court  of  Admiralty,  held  by  the  judge  of  Ad- 
miralty,— the  Judge  of  the  Court  of  Probate  may  by  a  recent 
statute  sit  for  him  — has  jurisdiction  and  power  to  try  and 
determine  all  maritime  causes,  that  is,  such  injuries  as  are 
committed  on  the  high  seas.  An  appeal  lies  from  judg- 
ments of  the  High  Court  of  Admiralty  or  the  Vice  Admi- 
ralty Courts  to  the  Privy  Council. 


Ecclesiastical  Courts. 

These  courts  have,  it  may  be  stated  generally,  jurisdic- 
tion of  ecclesiastical  questions  and  an  appeal  lies  from  the 
highest  of  them  to  the  Privy  Council. 


Crown  Cases  Keserved. 

By  statute,  certain  trial  courts  of  Criminal  Jurisdiction,— 
Courts  of  Oyer  and  Terminer  and  Gaol  Delivery,  or  Quarter 
Sessions, —  when  the  court  finds  in  the  case  questions  of 
law  too  difficult  to  determine,  may  reserve  the  question 
and  state  it  in  the  form  of  a  special  case  for  the  considera- 
tion and  judgment  of  the  judges  of  the  Superior  Courts, 
and  in  the  meantime  to  postpone  the  judgment  or  respite 
the  execution  of  it  as  may  be  thought  fit.  The  question 
is  then  considered  and  decided  by  the  judges  of  the  Supe- 
rior Courts  of  the  Common  Law.  This  court  is  sometimes 
called  the  Court  of  Criminal  Appeal.  It  has  no  jurisdic- 
tion of  cases  arising  on  demurrer,  and  there  is  no  appeal 
from  its  judgments.  (Regina  v.  Fadermcm,  3  Car.  and  Kirw.. 
353,  4  Cox,  359). 

Central  Criminal  Court. 

There  is  also  a  court — some  of  the  decisions  of  which 
are  herein  reported  —  called  the  Central  Criminal  Court,  for 
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the  trial  of  offences  committed  in  London,  Middlesex  and 
certain  suburban  parts  of  Essex,  Surry  and  Kent,  composed 
of  the  Lord  Mayor  of  London ;  the  Lord  Chancellor  or 
Lord  Keeper ;  the  Judges  of  the  Courts  at  Westminster ; 
the  Judge  of  the  Admiralty ;  the  Dean  of  the  Arches,  the 
Aldermen  of  London ;  the  Recorder  and  Common  Serjeant 
of  London ;  the  Judge  of  the  Sheriff's  Court  there ;  any 
person  who  has  been  Lord  Chancellor  or  Lord  Keeper,  or 
a  Judge  of  any  of  the  Courts  at  Westminster  and  such 
others  as  the  crown  shall  from  time  to  time  appoint.  The 
crown  is  authorized  to  issue  a  commission  of  Oyer  and 
Terminer  and  Gaol  delivery  to  such  court  and  the  judges 
or  any  two  or  more  of  them  shall  hold  a  session  in  the  city 
of  London  or  the  suburbs  thereof  at  least  twelve  times  in 
every  year.  The  Court  of  Queen's  Bench  may  also  remove 
into  that  court  any  indictment  in  any  inferior  court  for  a 
crime  committed  in  a  place  out  of  the  jurisdiction  of  the 
Central  Criminal  Court  and  order  the  trial  thereof  to  be 
had  at  the  Central  Criminal  Court,  provided  it  appear  expe- 
dient to  the  ends  of  justice  that  such  course  be  taken. 
The  Central  Criminal  Court  is  usually  held  by  one  or  more 
of  the  Judges  of  the  Superior  Courts  of  Law,  the  Common 
Serjeant  and  the  Judge  of  the  Sheriff's  Court. 


Pbobate  Coubts. 

The  powers  of  a  Court  of  Probate,  substantially  as  un- 
derstood by  such  a  Court  in  this  country,  were  formerly 
exercised  by  the  Ecclesiastical  Courts.  By  Statute,  how- 
ever, such  powers  were  transferred  to  a  Court  called  the 
Court  of  Probate  which  sits  in  London  or  Middlesex, 
"  The  Judge  thereof  must  be  an  advocate  or  barrister  "  and 
is  appointed  by  patent  under  the  great  seal.  An  appeal 
lies  from  its  judgments  to  the  House  of  Lords. 
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Divorce  Courts. 

By  statute,  a  court  called  the  "  Court  for  Divorce  and 
Matrimonial  Causes  "  was  created,  to  be  held  (when  full) 
before  the  Lord  Chancellor,  the  judges  of  the  Superior 
Courts  together  with  the  judge  of  the  Court  of  Probate. 
The  latter  is  judge  in  ordinary  of  the  court  and  when  thus 
sitting  alone  is  authorized  to  exercise  in  general  the  powers 
and  duties  of  the  full  court. 


Scotch  and  Divorce  Appeals. 

These,  as  their  title  would  indicate,  are  decisions  in  the 
House  of  Lords  in  cases  arising  in  the  courts  of  Scotland, 
and  in  divorce  cases 


House  op  Lords. 

The  House  of  Lords  is,  as  a  general  rule,  a  tribunal  of 
appeal,  in  all  causes  of  common  law  or  equity,  commenced 
in  England,  such  appeal  being  original,  or  after  the  inter- 
vention of  a  previous  appeal  to  another  court,  as  the  case 
may  be.  It  is  the  court  of  last  resort,  from  whose  judg- 
ment no  further  appeal  is  permitted,  and  every  subordinate 
tribunal  is  bound  to  conform  to  its  determinations. 

As  before  stated,  there  is  no  appeal  to  the  House  of 
Lords  from  the  Ecclesiastical,  Maritime  or  Prize  Courts  in 
England,  nor  from  India  or  any  of  the  colonies.  The 
appeal  in  such  cases  is  to  the  Queen  in  Council  and  is  heard 
before  the  Judicial  Committee  of  the  Privy  Counsel.  The 
creation  of  a  court  of  dernier  resort  to  be  appointed  by  the 
sovereign  and  composed  of  judges  and  lawyers  of  eminent 
ability,  is  now  being  agitated  in  England  and  such  a  court 
will  probably  be  organized. 
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TERMS. 

Hilary  Term,  begins  on  the  11th,  and  ends  on  the  81st 
January. 

Easter  Term  begins  on  the  15th  April,  and' ends  on  the  8th 
May. 

Trinity  Term  begins  on  the  22d  May,  and  ends  on  the  12th 
Jane. 

Michaelmas  Term  begins  on  the  2d,  and  ends  on  the  25th 
November. 

In  case  the  day  of  the  month  on  which  any  term  is  to  end 
Bhall  fall  to  be  on  a  Sunday,  the  Monday  next  after  such  day 
shall  be  deemed  and  taken  to  be  the  last  day  of  the  term ;  in 
case  of  the  days  between  the  Thursday  before  and  the  Wednesday 
next  after  Mister  shall  fall  within  Mister  term,  then  such  days 
shall  be  deemed  and  taken  to  be  a  part  of  such  term,  although 
there  shall  be  no  sittings  in  bank  on  any  of  such  intervening 
days. 

Nathaniel  C.  Moak. 


Albany,  E".  Y.,  October,  1872.   . 
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NAMES  OP  THE  JUDGES 


or  THB 


SEVERAL  COURTS  IN  ENGLAND, 

DURING  THE  TIME  OF  THE  DECISION  OF  THE  CASES  REPORTED 

IN  THE  PRESENT  VOLUME.1 


COMMON  PLEAS. 

The  Right  Hon.  Sir  William  Boyill,  Knt.,  Ch.  J. 
Sir  James  Shaw  Willes,  Knt. 
Sir  John  Barnard  Byles,  Knt 
Sir  Henry  Singer  Keating,  Knt. 
Sir  Montague  Edward  Smith,  Knt.9 
Sir  William  Baliol  Brett,  Knt. 
Sir  Robert  Grove,  Knt.1 

QUEEN'S  BENCH. 

The  Right  Hon.  Sir  Alexander  James  Edmund  Cookburn,  Bart.,  Ch.  J. 

Sir  Colin  Blackburn,  Knt. 
Sir  John  Mellor,  Knt. 
Sir  Robert  Lush,  Knt. 
Sir  James  Hannen,  Knt. 
Sir  Richard  Quain,  Knt.3 

1  The  reader  will  find  a  sketch  of  the  Judges,  except  Justices  Grove,  and 
Quain,  Vice-Chancellor  Wickkns,  and  Sir  Robert  Phillimore,  recently  ap- 
pointed, in  Foee's  Biographical  Dictionary  of  the  Judges  of  England. 

9  In  November,  1871,  Sir  Montague  Smith  resigned  his  position  as  a  Justice 
of  the  Common  Pleas  and  was  designated  a  paid  ju^ge  of  the  Judicial  Com- 
mittee of  the  Privy  Council.  On  the  10th  of  November  1871,  Sir  Robert 
Collier,  Attorney  General,  was  appointed  to  the  Common  Pleas  to  fill  the  vacancy 
occasioned  by  the  resignation  of  Sir  Montague  Smith.  He  was  really  appointed  to 
hold  for  a  single  day  and  so  that  he  could  be  made  a  paid  member  of  the  Judicial 
Committee  of  the  Privy  Council.  This  evasion  of  the  statute  (34  &  35  Vict.,  chap. 
91),  drew  from  Sir  Alexander  Cockburn,  Chief  Justice  of  the  Queen's  Bench,  a 
dignified  and  manly  protest.  Sir  Robert  Collier  after  qualifying  was  so  appointed 
and  Robert  Grove  Esq.,  Q.  C,  was  appointed  to  the  vacancy. 

*  Took  hie  seat  January  11, 1872.  There  had  been  but  five  judges  of  the  Court 
of  Queen's  Bench  for  some  two  years,  Sir  George  Hayes  having  died  over  two 
years  previous  to  the  filling  of  the  vacancy  by  the  appointment  of  Sir  Richard 
Quain. 


XVI  NAMES  OF  THE  JUDGES. 


COURT  OF  EXCHEQUER. 

The  Right  Hon.  Sir  Pitz  Rot  Kelly,  Knt.,  0.  B. 

Sir  Samuel  Martin,  Knt. 

Sir  George  William  Wilshere  Bramwell,  Knt. 

Sir  William  Fry  Channel,  Bait. 

Sir  Gillery  Pigot,  Knt. 

Sir  Anthony  Cleasby,  Knt. 


Lord  Hatherly,  Lord  Chancellor.1 

Sir  William  Milbourne  James,  }  ^  d  j    ^ 
Sir  George  Mellish,2  )  «*«*». 


ilNS,    ") 

r,  *        C  Vi< 
rs,       ) 


Sir  Richard  Malins, 

Sir  James  Bacon,2        S-  Vice  Chancellors. 

Sir  John  Wiokens. 


Lord  Romilly,  Master  of  the  Rolls, 


Sir  James  Baoon,  Chief  Judge  in  Bankruptcy. 


HIGH  COURT  OF  ADMIRALTY. 
Sir  Robert  Phillimore,  Knt.,  D.  C.  L. 


PROBATE  AND  DIVORCE. 
The  Right  Hon.  Lord  Penzanoe.3 

'Lord  Hatherly — Sir  William  Page  Wood — held  the  office  of  Vice- 
Chancellor,  from  January  10, 1858  to  March  5, 1868,  when  he  was  promoted  to 
the  office  of  Lord  Justice  of  Appeal  in  Chancery.  He  held  that  position  until 
December  9,  1868,  when  he  was  elected  as  Lord  Chancellor  under  Mr.  Glad- 
stone's administration. 

9  Foss's  Biography  of  the  Judges  of  England,  Addenda,  p.  793. 

*  Sir  James  Plaisted  Wilde. 
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HOUSE  OF  LORDS. 


ENGLISH  AND  IRISH  APPEALS. 


inn 


March  1, 14, 1873. 

Thomas  F.  Shaw,  Appellant,  and  Sir  W.  Foster,   [321 
Bart,  and  A.  G.  Pooley,  Respondents. 

Law  Reports,  5  House  of  Lords,  821. 
Vendor  and  Purchaser — Equitable  Mortgage — Notice. 

A  notice  to  the  vendor  of  an  estate  that  the  vendee  has  deposited  the  contract 
with  a  third  party,  A,  and  has  entered  into  an  agreement  with  A.  to  make  to  A. 
"  a  valid  assignment "  of  the  contract,  does  not  bind  the  vendor  to  make  inquiries 
whether  the  agreement  between  the  vendee  and  A.  has  been  carried  into  effect ; 
nor  wiU  it  compel  the  vendor  to  refuse  to  execute  the  conveyance  to  the  vendee, 
who,  upon  the  payment  of  the  purchase-money,  demands  the  conveyance,  nor 
even  excuse  the  vendor  for  making  such  a  refusal. 

The  persons  who  claim  to  have  the  benefit  of  the  assignment  must  give  distinct 
notice  to  the  vendor  of  their  claim,  and  of  their  readiness  to  put  themselves  in 
his  position  for  the  completion  of  the  contract. 

F.  entered  into  a  contract  with  P.  to  sell  him  some  leasehold  property.  P.  paid 
part  of  the  purchase-money,  and  obtained  from  F.  a  lease  of  the  premises  for  a 
short  term  of  years,  in  favor  of  a  nominee  of  P.  P.  had  dealings  with  bankers, 
to  whom  he  became  much  indebted.  Being  called  on  to  give  the  bankers  some 
security,  he  handed  to  them  the  title  deeds  of  a  freehold  estate,  which  he  charged 
with  the  debt,  and  at  the  same  time  he  deposited  with  them  his  contract  for 
the  purchase  of  the  leasehold  property.  He  accompanied  this  deposit  with  a 
written  memorandum,  in  which  he  agreed  to  make  to  the  bankers  "  a  valid  as- 
signment of  my  contract  with  F.  for  the  purchase  of  "  the  leasehold  premises, 
"  by  way  of  mortgage  for  farther  securing/7  &c.  The  bankers,  by  their  solicitor, 
some  time  afterwards,  gave  to  F.  notice  (in  the  above  words)  of  this  agreement, 
and  the  solicitor's  letter  called  it "  a  charge  by  f\  on  his  purchase/'  F.  acknow- 
edged  the  receipt  of  this  notice.    He  heard  nothing  more  of  the  matter.    P.  did 
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not  complete  his  purchase  at  the  stipulate  tfni©,  but  did  so  afterwards,  and  then 
F.  according  to  the  terms  of  the  original  ^contract,  executed  to  him  a  conveyance 
of  the  leasehold  premises,  withOuf.any' notice  being  taken  in  the  conveyance  of 
the  claims  of  the  bankers  Ar^  ;\**  •*  ' 

Held,  that  the  rule  of  fejfltlity  that  the  vendor  of  an  estate  is,  after  the  making 
of  the  contract*^  sale*  a  trustee  for  the  purchaser,  did  not  apply  to  this  case,  and 
that  F.  watf.&.i&'P&y  liable  to  the  bankers. 

Per IjpApfatkss :—  A  deposit  of  title-deeds,  as  security  for  a  debt,  will,  with- 
out#m<)Kr,*create  in  Equity  a  charge  upon  the  property ;  but  where  it  is  accom- 
*♦  banied'by  a  written  document,  the  terms  of  that  document  must  be  referred  to 
in  order  to  ascertain  the  exact  nature  of  the  charge. 

This  was  an  appeal  against  a  decision  of  Lord  Chancellor 
Hatherley,  which  had  reversed  an  order  of  the  Master  of  the 
Bolls. 

The  Respondent  Foster,  who  was  mortgagee  in  possession  of 
the  Alhambra  Palace,  Leicester  Square,  held  under  two  leases  for 
sixty  years  each,  at  ground  rents  amounting  to  £910,  had,  on 
322]  the  30th  *of  September,  1864,  contracted  with  the  other 
Respondent,  Pooley,  to  sell  him  the  premises.  The  memoran- 
dum of  agreement  for  sale  was  in  the  following  terms : — 

"I  Alexander  Gopsell  Pooley,  of  &c,  have  this  day  purchased, 
by  private  contract,  the  property  described  in  the  annexed  par- 
ticulars of  sale,  including  fixtures  as  per  schedule,  at  the  sum 
of  £22,500.  I  have  paid  the  sum  of  £2000  as  a  deposit,  and  in 
part  payment  of  the  purchase-money.  And  I  agree  to  bind 
myself,  my  heirs,  executors,  and  administrators,  to  pay  the  bar 
lance  of  the  said  purchase-money,  and  complete  the  purchase  in 
all  other  respects  agreeably  to  the  conditions  of  sale  hereunto 
annexed,  save  as  far  as  the  same  are  inconsistent  with  a  sale  by 
private  contract,  or  with  the  provisions  of  this  memorandum. 
I  agree  to  take  possession  of  the  premises  within  twenty-one 
days  from  the  date  hereof,  and  to  pay  to  the  vendor  the  farther 
sum  of  £5500  on  taking  possession,  and  to  pay  the  balance  of 
the  purchase-money  as  follows,  viz. : — £5000  at  the  expiration 
of  three  calendar  months  from  the  date  hereof,  and  the  remain- 
ing £10,000  at  the  expiration  of  twelve  calendar  months  from 
the  date  hereof.  All  outgoings  to  be  cleared  by  the  vendor  up 
to  Michaelmas,  1864,  and  by  me  from  that  time  forward.  The 
deeds  to  remain  in  the  hands  of  the  vendor  until  the  purchase- 
money  is  completely  paid,  and  then  to  be  handed  over  to  me, 
and  a  conveyance  of  the  premises  to  be  executed  to  me  in  the 
usual  way".    The  vendor,  at  my  request  and  cost,  to  join  in 
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granting  any  lease  or  leases  I  may  desire  during  the  time  that 
the  deeds  remain  in  his  hands." 

The  £2000  were  paid,  and  the  payment  duly  acknowledged 
by  Foster. 

On  the  23d  of  November,  1864,  Pooley  paid  to  Foster  the  sum 
of  £5500,  and  called  on  Foster,  pursuant  to  the  last  article  in 
the  contract  of  sale,  to  execute  a  lease  to  his  nominee,  and  a 
lease  was  accordingly  executed  to  Mr.  Frederick  Strange  for  a 
term  of  twenty-one  years  from  the  29th  of  September,  1864,  at 
a  rent  of  £2750  a  year.  The  covenants  in  this  lease  were  en- 
tered into  by  Strange  with  Foster.  On  the  19th  of  January, 
1865,  Pooley  paid  to  Foster  a  farther  sum  of  £5000,  making  up 
with  his  previous  payments  the  sum  of  £12,500. 

On  the  28th  of  January,  1865,  Pooley  was  indebted  to  the 
* Birmingham  Banking  Company  in  a  very  considerable  sum  [323 
of  money,  and  to  secure  this  debt  accepted  bills  to  the  amount 
of  £50,000  falling  due  at  different  dates  from  May,  1865,  to 
May,  1866.  As  one  of  the  securities  for  the  payment  of  these 
bills,  Pooley  then  deposited  with  the  bank  the  memorandum  of 
agreement  between  himself  and  Foster  of  the  30th  of  Septem- 
ber, 1865,  and  at  the  same  time  executed  a  memorandum  of 
deposit  addressed  to  the  trustees  of  the  banking  company.  By 
this  memorandum  he  charged  some  freehold  property  which  he 
possessed  in  Sussex,  and  promised  to  execute  a  mortgage  of  the 
same  upon  request,  and  he  also  promised  to  execute  a  "  valid 
assignment  of  my  contract  with  Sir  W.  Foster  for  the  purchase 
of  the  leasehold  premises  called  the  Alkambra  Palace,  Ac.,  by 
way  of  mortgage  for  farther  security,  Ac,"  which  mortgage 
was  to  be  prepared  by  the  solicitor  for  the  banking  company, 
and  was  to  contain  such  "  usual,  reasonable,  and  fair  covenants 
as  he  shall  in  his  discretion  think  fit." 

On  the  3d  of  July,  1865,  Mr.  Beaumont,  the  solicitor  for  the 
banking  company,  sent  to  Foster  the  following  notice,  dated  as 
of  the  preceding  January,  when  the  deposit  of  deeds  was  made : — 

"  38  Bennetts  H\H,  Jan.  28, 1865. 
"  I  hereby,  on  behalf  of  the  Birmingham  Banking  Company 
give  you  notice  that  by  a  deed-poll  bearing  date  herewith, 
under  the  hand  and  seal  of  Alexander  Gopsett  Pooley,  and  ad- 
dressed to,  &c,  trustees  of  the  said  company,  the  said  A.  G. 
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Pooley  did  agree  with  and  to  the  said  trustees  that  he  would  at 
any  time  thereafter,  at  their  request  and  at  his  own  cost,  exe- 
cute to  them,  &c,  a  valid  assignment  of  his  contract  with  you 
the  undermentioned  Sir  William  Foster  for  the  purchase  of  the 
leasehold  premises  called  the  Alhambra  Palace,  Leicester  Square, 
Middlesex,  by  way  of  mortgage  for  securing  the  principal  and 
interest  moneys  therein  expressed.' 


yy 


Beaumont  on  the  same  8d  of  July  wrote  a  letter  to  Faster  in 
which  were  inclosed  two  copies  of  the  notice.  The  letter  de- 
scribed this  as  "  a  notice,  in  duplicate,  of  a  charge  by  Mr.  Pooley 
on  his  purchase  of  the  Alhambra  Palace  from  you  in  favor  of 
my  clients  the  Birmingham  Banking  Company"  and  Foster  was 
requested  to  accept  service  of  the  notice  and  to  return  one  of 
324]  &e  copies  of  the  *notice  with  a  memorandum  of  accept- 
ance of  the  service  indorsed  thereon.  This  request  was,  on  the 
5th  of  July,  complied  with. 

The  purchase  was  not  completed  at  the  stipulated  time,  the 
30th  of  September,  1865,  and  Foster's  solicitor  wrote  to  Pooley 
on  the  subject  threatening  proceedings  to  compel  specific  per- 
formance. It  appeared  that  Pooley  had  applied  to  the  bankers 
to  assist  him  with  an  advance  to  complete  the  purchase,  but  had 
been  refused.  Of  this  application  and  refusal  Foster  knew 
nothing.  There  had  also  been  communications  between  Pooley 
and  the  bankers  about  the  execution  of  a  mortgage ;  but  though 
a  draft  mortgage  was  prepared,  none  was  executed.  Of  these 
circumstances  likewise  Foster  knew  nothing.  On  the  23d  of 
November,  1865,  the  purchase  was  completed.  The  sum  of 
£10,000,  the  balance  due  (with  a  sum  for  interest),  was  paid, 
and  Foster  executed  an  assignment  of  the  premises  to  Pooley  in' 
accordance  with  the  terms  of  the  contract.  The  assignment 
took  no  notice  of  any  interest  claimed  by  the  company.  Pooley 
shortly  afterwards  assigned  the  premises  to  a  purchaser. 

The  bills  of  exchange  given  by  Pooley  to  the  bank  had  not 
been  paid.  On  the  9th  of  April,  1866,  Beaumont  wrote  to  Foster, 
referred  to  his  letter  of  the  preceding  3d  July,  1865,  inclosing 
the  notice,  and  asked  "  what  amount  is  now  remaining  due  for 
the  purchase-money."  Foster  wrote  in  answer  that  the  whole 
had  been  paid  and  the  purchase  completed;'  Beaumont  then,  on 
the  19th  of  April,  1866,  wrote  to  him  as  follows ; — 
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"  I  am  surprised  to  hear  that  you  have  received  all  the  par- 
chase  money,  as  I  infer  that  the  purchase  has  been  completed; 
and  as  no  notice  has  been  given  me  prior  to  the  completion 
(notwithstanding  the  notice  I  gave  you  of  my  client's  mort- 
gage), yon  are  clearly  accountable  for  any  loss  that  my  client 
may  possibly  sustain  in  consequence  of  your  omission/ 


» 


Sir  W.  Foster  answered  that  he  was  advised  he  was  under  no 
liability  whatever  to  the  banking  company. 

The  banking  company  had  been  brought  under  liquidation, 
and  on  the  8th  of  May,  1867,  the  liquidator  filed  his  bill  against 
Sir  W.  Foster  and  A.  G.  Pooley  setting  forth  the  above  facts,  and 
(among  other  things)  prayed  that  it  might  be  declared  that  by 
*virtue  of  the  said  deposit  and  memorandum  and  the  [325 
notice  thereof  given  to  Foster,  the  banking  company  had  be- 
come entitled  to  an  equitable  charge  for  principal  and  interest 
on  all  the  estate  of  Pooley  in  the  premises,  and  all  his  rights  and 
interests  under  the  contract  of  the  30th  of  September,  1864,  and 
that  it  might  be  declared  that  the  assignment  made  by  Foster  to 
Pooley  was  a  wrongful  act  and  a  breach  of  trust  and  duty  on  the 
part  of  Foster,  and  that  he  was  liable  to  make  good  to  the  bank- 
ing company  the  loss  occasioned  by  such  assignment;  and  for 
accounts,  &c. 

Foster  and  Pooley  having  put  in  answers,  the  case  came  on 
upon  a  motion  for  a  decree,  and  on  the  19th  of  January,  1870, 
the  Master  of  Bolls  made  a  decree  granting  the  prayer  of  the 
bill.  Upon  a  petition  of  rehearing  and  appeal,  the  Lord  Chan- 
cellor, on  the  10th  of  June,  1870,  reversed  the  decree  of  the 
Master  of  the  Bolls  (1).    This  appeal  was  then  brought. 

The  Solicitor-General  (Sir  G.  Jessel),  and  Mr.  Southgate,  Q.O., 
(Mr.  J".  W.  Chitty  was  with  them),  for  the  Appellant : — 

The  Master  of  the  Bolls  proceeded  upon  one  of  the  best  esta- 
blished rules  of  Equity,  which  must  be  disregarded  if  this  judg- 
ment is  to  stand,  namely,  that  from  the  time  when  a  contract 
for  the  purchase  of  an  estate  has  been  entered  into  the  vendor 
is  a  trustee  of  the  estate  for  the  purchaser :  Green  v.  Smith  (*) ; 

0)  Law  Rep.  5  Oh.  Ap.,  604,  nom.  Mb-  (*)  1  Atk.,  573.  See  also  PoUeafm  v. 
(height  v.  FotUr.  Moore,  8  Atk.,  278. 
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Whittaker  v.  Whittaker  (*)  which,  as  far  as  this  point  is  involved, 
was  approved  of  by  Lord  Eldcm  in  Broome  v.  Monck  (2) ;  Potter 
v.  Potter  (*),  and  Capel  v.  Girdler  (4).  The  whole  question  of  the 
right  of  a  purchaser  under  such  a  coptract  was  considered  in 
Hadley  v.  Bank  of  Scotland  (*),  and  there  Lord  Justice  Turner 
summed  up  the  doctrine  in  these  words  (6) :  "  I  have  always 
understood  the  rule  of  the  Court  to  be,  that  if  there  is  a  clear 
valid  contract  for  sale,  the  Court  will  not  permit  the  vendor 
afterwards  to  transfer  the  legal  estate  to  a  third  person^  although 
such  third  person  would  be  affected  by  a  lis  pendens.  I  think 
this  rule  well  founded  in  principle,  for  the  property,  is  in  Equity, 
326]  transferred  to  the  *purchaser  by  the  contract,  the  vendor 
then  becomes  a  trustee  for  him,  and  cannot  be  permitted  to  deal 
with  the  estate  so  as  to  inconvenience  him."  And  in  Rose  v. 
Watson  (*)  not  merely  was  the  general  doctrine  acted  on,  but, 
there  having  been  payments  of  parts  of  the  purchase-money  at 
different  times,  Lord  Westbury  said :  "  Every  portion  of  the 
purchase-faioney  paid  in  pursuance  of  that  contract  is  a  part 
performance  and  execution  of  the  contract,  and,  to  the  extent 
of  the  purchase-money  so  paid,  does,  in  Equity,  finally  transfer 
to  the  purchaser  the  ownership  of  a  corresponding  portion 
of  the  estate."  In  Aberaman  Ironworks  v.  Wickens  (*)  Lord  Cairns 
applied  that  doctrine  by  declaring  the  purchaser  entitled  to  a 
lien  "  by  way  of  incumbrance  on  a  corresponding  amount  in 
value  of  the  estate."  Here  a  large  part  of  the  purchase-money 
had  been  paid,  and  the  vendee  was  to  a  great  extent  in  the  con- 
dition of  owner  of  the  estate. 

Pooley's  interest  in  the  property  was,  therefore,  fixed  and  as- 
certained ;  and  he  had  the  power  to  transfer  it.  So  far  as  his 
interest  was  concerned  he  did  transfer  it  to  the  banking  com- 
pany; and  the  company's  solicitor,  by  the  notice  which  he  gave 
to  the  Respondent,  made  the  transfer  for  all  purposes,  as  re- 
garded tbe  Respondent,  complete.  Upon  that  notice  the  Re- 
spondent became,  in  Equity,  a  trustee  for  the  company,  and  was 
bound  to  give  the  company  notice  before  proceeding  to  com- 
plete the  transaction  with  Pooley,  and  before  making  to  him  an 

(')  4  Bro.  C.  C.  81.  (•)  8  De  G.  J.  &  S.,  83. 

O  10  Vee.,  597.  (•)  Ibid.,  70. 

O  1  Ves.  Sen.,  487.  (J)  10  H.  L.  C,  873. 

O  9  Vee.,  509.  O  **w  *kp»  *  Ch.  Ap.,  101-110. 
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absolute  assignment  of  the  interest  which  the  Respondent  knew 
was  beneficially  vested  in  the  company.  The  rights  of  an 
equitable  mortgagee,  under  circumstances  such  as  exist  here, 
are  clearly  established  in  the  case  of  Whitworth  v.  Gaugain  (*). 

Here,  too,  the  general  right  of  the  vendee,  such  as  already 
stated,  was  enforced  by  positive  stipulation,  for  the  vendor 
bound  himself  to  grant  a  lease  at  the  request  of  the  vendee,  and 
lie  did  in  fact  grant  one.  It  might  have  been,  by  the  words  of 
the  contract,  a  lease  for  the  whole  term  less  only  one  day ;  it 
could  be  called  for  before  the  payment  of  all  the  purchase-money ; 
and  the  vendor  reserved  to  himself  no  other  power  than  that  of 
retaining  the  title  deeds  till  the  purchase-money  should  be  com- 
pletely paid.  *The  common  condition  of  forfeiture,-  if  [327 
there  was  not  compliance  with  all  the  terms  of  the  conditions 
of  sale,  ceased  to  have  any  operation  after  the  grant  of  the 
lease ;  the  power  of  determining  the  contract  was  gone.  The 
vendor  had  merely  the  legal  estate,  but  not  the  entire  owner- 
ship—  he  was  a  mere  trustee  for  the  vendee.  His  oVn  power 
was  gone,  and  he  was  therefore  bound  to  perform  what  the  ven- 
dee required.  The  vendee,  having  paid  £12,500,  was  the  real 
owner  of  the  estate  to  the  extent  of  that  sum :  Rose  v.  Wat- 
sen  (*) ;  so  that  if  he  had  been  unable  to  complete  the  purchase, 
he  would  have  had  a  clear  charge  or  lien  on  the  property  for 
that  amount  At  that  time  he  was  indebted  to  the  banking 
company,  and  with  these  rights  absolutely  vested  in  him  he  de- 
posited with  the  company  Ms  contract  of  purchase,  together 
with  a  deed-poll  or  memorandum,  by  which  he  agreed  to  assign 
his  contract  by  way  of  mortgage  in  favor  of  the  bank  for  the 
sum  due.  The  bankers  thereby  became  the  equitable  mort- 
gagees of  his  interest,  with  an  agreement  on  his  part  to  give  a 
complete  mortgage.  That  agreement  was  not  a  mere  promise 
to  create  a  charge,  it  was  an  actual  charge  upon  the  estate. 
[Lord  Cairns  : — Where  is  the  charge  ?]  If  a  notice  is  given 
that  A.  who  is  really  the  owner  of  the  property,  will  assign  to 
B.  on  the  request,  B.  is  entitled  to  be  treated  as  if  the  formal 
assignment  had  been  made,  and  notice  that  the  request  has  been 
made  is  not  a  condition  precedent.  It  is  true  that  no  deeds 
were  here  deposited,  but  the  memorandum  itself  created  a  charge. 
The  want  of  notice  of  the  request  cannot  get  rid  of  the  charge ; 

0  8  Hare,  41«.  (■)  10  H.  L.  C,  672. 
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and  here  the  charge  was  one  known  to  all  parties  to  be  a  charge 
for  valuable  consideration.  Daniels  v.  Davison  (l)  shows  that 
after  a  contract  for  the  sale  of  an  estate,  if  the  vendor  sells  to 
another  person  for  valuable  consideration,  he  is  accountable  for 
the  money  as  a  trust.  [Lord  Cairns  : — The  simple  question 
really  is  this,  were  the  bankers  bound  to  give  notice  of  an  in- 
tention to  complete  the  purchase,  or  was  the  vendor,  in  tlie 
absence  of  it,  bound  to  ask  the  bankers  whether  they  would  com- 
plete it  or  not  ?]  The  vendor  here  had  notice  that  the  bank  had 
an  actual  charge  on  the  property  (2).  Having  that  notice,  be 
328]  was  bound  to  make  inquiries:  *  Gibson  v.  Ingo  (*),  citing 
Tagfor  v.  Baker  (4).  Jones  v.  Smith  (6)  fully  explains  his  duty  in 
that  respect    The  effect  of  the  notice  is  said  to  be  restricted  by 

the  case  of v.  Walford  (fl).    There  the  vendor  had  executed 

a  deed  engaging  to  surrender  a  copyhold  to  C,  the  purchaser's 
nominee,  and  a  mere  notice  that  the  purchaser  had  afterwards 
made  an  agreement  with  one  W.  to  surrender  to  W.  the  copp- 
hpld  (which,  of  course,  he  could  not  do  till  it  had  been  surren- 
dered to  himself)  could  not  affect  that  deed,  and  relieve  the 
vendor  from  its  stipulation.  But  the  circumstances  of  this  case 
were  very  different.  Here  Foster  had  agreed  to  sell  to  Pooley, 
and  Pooley  had  paid  a  large  part  of  the  purchase-money,  and 
had  then  agreed  with  the  bankers  to  make  a  formal  assignment 
to  them  of  his  contract  of  purchase ;  and  of  this  agreement 
Foster  received  notice,  and  had  acknowledged  the  receipt  of  the 
notice ;  yet  after  that  he  allowed  Pooley  to  complete  the  pur- 
chase and  to  obtain  the  conveyance,  without  paying  any  regard 
to  the  right  of  the  bankers,  although  he  had  received  and  ac- 
cepted full  notice  of  it.  The  vendor  is  absolutely  bound  to 
perform  his  contract,  and  here  the  vendee  has  transferred  the 
bene$t  of  that  obligation  to  a  third  party.  [Lord  Cairns  : — 
Your  argument  goes  to  this,  that  if  the  vendee  has  entered  into 
an  agreement  to  assign,  the  vendor  is  bound  to  see  that  he  per- 
forms his  agreement]  The  vendor  being  in  Equity  a  trustee 
for  the  vendee  —  and  in  this  case  having,  by  the  grant  of  the 

0)  16  Ves.,  249.  by  the  decision ;  bo  did  a  question  as  to 

(")  There  was  a  discussion  as  to  the    the  parties  to  the  bill. 

refusal  by  the  bank  to  advance  Pooley       (■)  6  Hare,  124. 

money  to  enable  him  to  complete  the       (4)  5  Price,  806. 

purchase,  but  this  became  immaterial       (*)  1  Hare,  48. 

O  4  Buss.,  872. 
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lease,  surrendered  his  own  rights  (all  except  that  of  merely 
holding  the  deeds  till  the  money  was  completely  paid) —  he  was 
bound  to  give  effect  to  the  agreement  of  the  vendee,  of  which 
.  he  had  received  due  notice.    The  principle  was  shown  in  Rose 
v.  Watson  (*),  though  it  was  not  entirely  capable  of  being  car- 
ried out  there,  because  there  the  contract  could  not  be  com- 
pleted ;  but  there  the  character  of  the  vendor  as  trustee  for  the 
vendee  was  fally  recognized  by  Lord  Chancellor  Westbury  (*), 
and  by  Lord  Oranwortk  (s).    It  is  *distinctly  set  forth,  and  [329 
its  consequences  explained,  in  Saunders  on  Uses  (4)  and  Sugden 
on  Vendors  and  Purchasers  (5). 

An  equitable  interest  under  a  contract  of  purchase  may  be  the 
subject  of  sale,  and  the.subvendee  acquires  the  same  rights  as 
were  possessed  by  the  original  vendee  :  Wood  v.  Griffiths  (•) ; 
Baldwin  v.  Belcher  (*) ;  it  is  the  same  with  an  option ;  Buckland 
v.  PapSlon  (*) ;  Pearee  v.  Morris  (9)  does  not  apply  here. 

Sir  B.  Palmer,  Q.C.,  and  Mr.  W.  F.  Robinson,  for  the  Respon- 
dent : — 

The  vendor  here  was  a  mortgagee  who  had  a  power  of  sale, 
and  who  sold,  as  the  particulars  of  sale  expressly  declared,  with 
the  consent  of  the  mortgagor.  He  was  therefore  responsible  to 
the  mortgagor  and  was  bound  to  see  that  the  stipulations  of  the 
contract  were  fully  carried  into  effect,  and  was  not  himself  the 
absolute  owner  who  might  in  any  way  he  pleased  divest  him- 
self of  the  property. 

The  general  effect  of  a  contract  of  sale  is  well  known,  and 
the  citation  of  authorities  upon  that  point  is  needless,  but  there 
is  not  one  which  justifies  the  attempt  to  make  this  respondent 
liable  to  the  banking  company.  A  vendor  of  an  estate  is  not 
truly  described  when  he  is  merely  described  as  a  trustee  for  the 
vendee.  He  has  a  particular  and  defined  character,  and  his 
rights  and  liabilities  are  restricted,  and  &  fortiori,  they  are  so 
under  such  circumstances  as  exist  in  this  case.  His  character 
is  clearly  defined  in  Wall  v.  Bright  (10),  where  it  is  said  by  the 
Master  of  the  Rolls :  "  The  vendor  is  not  a  mere  trustee ;  he  is 

O  10  H.  L.  C.,  672.  0 1  Swanst.,  56. 

O  Ibid.,  681.  0 1  Jo.  &  Lat.,  18. 

(»)  10  H.  L.  C,  688-684  (•)  Law  Rep.,  2  Ch.  Ap.  67. 

(4)  4th  Ed.,  tit.  "Bargain  and  Sale."  (*)  Law  Rep.,  5  Ch.  Ap.  227. 

(•)  Chap.  5.  (*•)  Uac.  &  W.,  494-G08. 
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in  progress  towards  it,  and  finally  becomes  such  when    the 
money  is  paid,  and  when  he  is  bpund  to  convey.    In  the  mean- 
time he  is  not  bound  to  convey;  there  are  many  uncertain 
events  to  happen  before  it  will  be  known  whether  he  will  ever 
have  to  convey,  and  he  retains  for  certain  purposes  his  old 
dominion  over  the  estate.     There  are  these  essential  distinctions 
between  a  mere  trustee  and  one  who  is  made  a  trustee  con- 
structively by  having  entered  into  a  contract  to  sell ;  and ,  it 
would,  therefore,  be  going  too  far  to  say  that  they  are  alike  in 
330]  ftll  respects.    The  *  principle  that  the  agreement  is  to  be 
considered  as  performed,  which  is  a  fiction  of  Equity,  must  not 
be  pursued  to  all  practical  consequences.    It  is  sufficient  to  say 
that  it  governs  the  equitable  estate,  without  affecting  the  legal. " 
[Lord  Cairns: — In  a  similar  manner  Lord  Justice  Turner  ex- 
pressed himself  in  Sherwin  v.  Shakspeare  (*).]     A  purchaser 
might  be  bound,  though  a  vendor  might  not,  by  the  liabilities 
of  the  other  contracting  party.    A  notice  to  a  purchaser  of  a 
vendor's  liabilities  would  put  the  purchaser  upon  making  in- 
quiries, and  he  must  take  the  consequences  of  neglecting  to  do 
so ;  but  there  is  no  such  obligation  attaching  to  a  vendor  —  he 
cannot  be  bound  by  anything  but  distinct  notice  of  existing1 
rights.    In  Baldwin  v.  Belcher  (3)  there  was  not  a  mere  agree- 
ment to  do  a  future  act,  but  a  judgment  confessed  and  a  mort- 
gage executed;  but  even  there  Lord  Chancellor  Sugden,  while 
declaring  the  rule,  as  generally  expressed,  that  after  a  contract 
has  been  entered  into  the  vendor  is  a  trustee  of  the  estate, 
qualified  it  by  saying,  "  The  purchaser  has  neither  a  legal  nor 
an  equitable  right  as  against  the  seller,  until  he  pays  the  pur- 
chase money."    In  Be  Cuming  (s)  a  vendor  died,  his  customary 
heir  was  insane,  and  yet  the  copyholds  which  had  been  pur- 
chased and  paid  for,  were  treated  as  not  having  completely 
become  the  property  of  the  vendee,  but  the  Court  appointed  a 
person  under  the  Trustee  Act  to  perform  the  duty,  still  held  to 
be  necessary,  of  making  the  formal  surrender  to  the  purchaser. 
Lord  Justice  Giffard  said,  "  where  there  is  only  a  contract  for 
sale,  a  suit  is  necessary  to  declare  the  vendor  a  trustee,"  though 
he  thought  where  the  contract  had  been,  as  it  had  been  there, 
executed  by  payment  of  the  purchase  money,  and  a  formal  cove- 
nant to  surrender,  no  suit  was  necessary,  and  he  appointed  a 

0)  5  De  d.  M.  &  GK,  517, 587.      01  Jo-  &  ***•>  18.  #  0  I*w  ^p.  &*  Ch.  Ap.,  72, 
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trustee  upon  motion.  Here  there  was  only  a  contract  for  sale, 
partly  executed,  and  subject  to  the  happening  of  uncertain 
events  before  it  was  completed,  and  a  suit  might  have  been 
necessary  to  enforce  the  rights  which  the  bankers  claimed 
against  Pooley,  the  vendee.  Mangle  v.  Dixon  (*)  shows  very 
distinctly  that  the  person  who  took  the  security  as  assignee 
took  it  with  all  the  equities  to  which  the  person  who  gave  it 
was  subject ;  that  this  asssignee  of  the  security  was  the  person 
to  make  inquiries,  *  and  that  the  other  party,  the  creator  [331 
of  the  security,  was  not  bound  to  go  after  the  assignee  and 
perform  that  duty  for  him. 

A  promise  by  a  vendee  to  assign  his  contract  cannot  have  any 
operation  on  the  rights  of  the  vendor.  There  must  be  an  actual 
transfer  of  his  rights  to  produce  that  effect,  and  even  then  the 
transferee  must  go  to  the  vendor  and  put  himself  in  the  situa- 
tion of  the  original  vendee  and  undertake  to  discharge  his  lia- 
bilities :  Pearce  v.  Morris  (2).  He  must  do  what  the  vendee  had 
bound  himself  to  do.  If  not,  the  vendor  will  not  be  bound : 
Dyer  v.  Pulteney  (*).  If  that  was  not  so,  the  greatest  injustice 
might  be  inflicted  on  a  vendor. 

The  Appellant  here  is  ap  equitable  mortgagee  by  the  deposit 
of  title  deeds.  The  relation  between  him  and  the  owner  of  the 
estate  is  slight  What  is  the  position  of  an  equitable  mortga- 
gee ?  It  is  shown  in  Moore  v.  Orey  (4),  where  it  was  held  that 
an  equitable  mortgagee  of  a  lease  was  not  compellable  in 
Equity,  at  the  suit  of  a  lessor,  to  take  a  legal  assignment  of  the 
lease,  although  he  might  have  entered  into  possession  of  the 
premises  and  paid  rent  Nor  was  he  to  be  held  liable  to  the 
covenants,  there  being  no  privity  between  him  and  the  lessor 
until  he  had  made  himself  the  legal  assignee,  for  otherwise  no 
man  would  consent  to  take  an  equitable  mortgage  as  a  security 
for  a  debt  But  if  so,  surely  his  own  freedom  from  liability 
could  not  impose  a  strict  burden  of  liability  on  the  person  as  to 
whose  estate  he  became  an  equitable  mortgagee.  Walters  v. 
Great  Northern  Railway  Company  (*),  explains  the  slight  nature 
of  the  relations  between  the  parties  in  such  a  case  as  the 
present 

P)  8  H.  L.  C,  702, 782-788.  O  Barnard.  Ch.  Cafl.,  1W. 

O  Law  Bep.,  5  Ch.  Ap.,  227.  (4)  2  Phttl.,  717, 725. 

O  5  De  G.  M.  &  Ch,  648. 
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The  case  of  Rose  v.  Watson  (*)  is  not  an  authority  for  what 
the  Appellant  here  requires,  for  it  did  not  determine  that  a 
person  who  had  no  other  right  than  that  of  being  able  to  re- 
quire an  equitable  mortgagor  to  convert  the  equitable  into  a 
legal  mortgage  might  come  on  the  vendor  for  satisfaction,  of 
his  imperfect  security,  but  only  that  if  a  purchaser  was  bound 
to  make  successive  payments  in  discharge  of  his  purchase,  each 
payment  he  so  made  under  that  obligation  transferred  to  him 
332]  a  corresponding  portion  of  the  estate.    *In  other  words, 
the  performance  of  his  legal  contract  gave  him  legal  rights. 
Here  the  equitable  mortgagees  claim  rights  without  any  offer 
of  accepting  and  discharging  corresponding  liabilities.    In  no 
way  whatever  do  they  propose  to  perform  the  legal  contract  of 
the  vendee.    They  knew  what  was  Pooley's  liability,  but  they 
would  not  undertake  to  discharge  it.    They  did  not  even  press 
for  the  execution  of  the  mortgage  by  him,  although  he  had  un- 
dertaken to  execute  one  with  such  "  reasonable  and  fair"  cove- 
nants as  their  own  solicitor,  in  his  discretion,  should  think  fit. 
They  declined  to  assume  those  liabilities  without  assuming 
which  they  could  not  pretend  to  require  the  vendor  to  place 
them  in  the  vendee's  situation,  so  as  to  secure  the  benefits  to 
which  he  was  entitled.    [Lord  Cairns  : — Here  is  an  agreement 
to  assign.    That  does  not  bind  you  to  ask  from  day  to  day 
whether  the  agreement  continues,  and  you  have  been  put  in  a 
situation  to  be  bound  to  assign.]    Certainly  not.    And  the  bills 
of  costs  between  the  bankers  and  their  solicitors  [to  which  the 
learned  counsel  referred]  show  that  the  bankers  had  never  made 
up  their  minds  to  give  themselves  any  such  right  by  assuming 
any  corresponding  liability.    They  gave  to  the  Respondent  a 
dry  notice  of  what  had  occurred  between  themselves  and  Pooley, 
but  never  claimed,  nor  ever  even  asked,  that  they  should  have 
notice  of  what  might  afterwards  occur  between  Pooley  and  the 
Respondent.    This  notice  had  no  valid  effect,  and  could  not 
prevent  the  vendee  from  calling  for  the  execution  of  his  con- 
tract ;  nor  would  it  afford  the  vendor  an  excuse  for  a  refusal  to 
execute  it 

The  attempt  here  is  to  bind  the  Respondent  by  what  is  merely 
a  constructive  notice  of  what  might,  possibly  but  not  necessarily, 
become  the  legal  right  of  the  bankers.    In  Jones  v.  Smith  (*), 

Q)  10  H.  L.  C,  672.  (■)  1  Hare,  43, 62-64. 
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Vice-Chancellor  Wigram  showed  how  difficult  it  was  to  apply 
the  doctrine  of  constructive  notice  to  the  various  cases  that  arose 
in  everyday  life,  and  said  that  Daniels  v.  Davison  (1)  had  always 
been  considered  an  extreme  case.  Persons  who,  under  a  sup- 
posed assignment,  seek  a  benefit  at  another's  expense  must  give 
him  a  plain  and  full  notice  of  their  rights  and  of  his  alleged 
obligations.  A  mere  constructive  notice  is  not  sufficient: 
Sates  v.  Johnson  (*) ;  Oothay  v.  Sydenham  (s),  in  which  case  Lord 
Tkurfow  said :  "  If  the  notice  *had  been  of  a  deed  actually  [333 
executed,  it  certainly  would  do ;  but  where  the  notice  is  not  of 
a  deed,  but  only  of  an  intention  to  execute  a  deed,  it  is  other- 
wise." 

The  Solicitor-General  replied. 

Lord  Chelmsford,  after  stating  the  nature  of  the  questions  in 
the  case,  said : — 

According  to  the  well-known  rule  in  Equity,  when  the  con- 
tract for  sale  was  signed  by  the  parties  Sir  William  Foster 
became  a  trustee  of  the  estate  for  Pooley,  and  Pooley  a  trustee 
of  the  purchase-money  for  Sir  William  Foster  ;  and  it  was  com- 
petent to  Pooley  to  assign  the  benefit  of  his  contract,  or  to  charge 
his  equitable  interest  in  the  property  in  favor  of  another  per- 
son, and  upon  notice  given  to  Sir  William  Foster  of  such  assign- 
ment or  charge,  he  would  have  been  bound  to  protect  and  give 
effect  to  it 

It  was  insisted  upon  by  the  learned  counsel  for  the  Appellant 
that  Pooley' s  relation  to  the  property  was  closer  than  that  of  a 
mere  cestui  que  trust.  That  the  stipulation  that  possession  was 
to  be  taken  in  twenty-one  days  and  the  lease  granted  to 
Strange,  together  with  payment  of  £12,500  of  the  purchase- 
money,  put  Pooley  in  complete  possession  of  the  property  and 
left  Sir  William  Foster  nothing  but  a  lien  for  the  purchase-money 
remaining  unpaid.  It  seems  to  me  quite  unnecessary  for  the 
determination  of  the  case  to  consider  how  far  this  view  of  the 
position  of  Pooley  is  accurate ;  because  to  the  extent  of  the 
£12,500  paid  by  him  it  cannot  be  reasonably  doubted  that,  ac- 
cording to  what  was  said  by  Lord  Oranioorth  in  Rose  v.  Watson  (*), 

0)  16  Ves.,  240.  (*)  Law  Rep.,  5  Ch.  Ap.,  227. 

0 1  Job.,  801  O  10  H.  L.  C,  672. 
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Pooley  acquired  a  lien  "  exactly  in  the  same  way  as  if  upon  pay- 
ment of  the  money  Sir  William  Foster  had  executed  a  mortgage 
to  him  to  this  extent"  Nor  can  there  be  any  ground  for 
doubting  that  the  interest  Pooley  had  so  acquired  he  was  enti- 
tled to  transfer  or  to  create  a  charge  upon,  and  that  upon  pro- 
per notice  to  Sir  William  Foster  of  Pooley's  having  done  sq, 
Foster  would  have  become  a  trustee  for  the  transferee  or  the 
person  to  whom  the  charge  was  given. 

This  being  the  clear  law  upon  the  subject,  the  only  questions 
open  for  discussion  in  the  case  are :  In  what  manner  Pooley  dealt 
334]  *with  his  interest  under  the  contract ;  and  whether  Sir 
William  Foster  had  proper  notice  of  any  binding  interest  or  right 
which  any  other  person  had  obtained  in  it. 

Pooley  being  indebted  to  the  Birmingham  Banking  Company  to 
a  large  amount,  on  the  28th  of  February,  1865,  deposited  the 
contract  with  them,  but  no  memorandum  of  deposit  was  taken; 
But  Pooley  at  the  same  time  executed  a  deed-poll  by  which  he 
charged  his  freehold  estate  in  Sussex  called  Southover  Hall,  and 
agreed,  upon  request,  to  execute  a  conveyance  of  the  same,  and 
he  also  agreed  to  execute  an  assignment  of  his  cqptract  with 
Sir  William  Foster  for  the  purchase  of  the  leasehold  premises 
called  the  Alhambra  Palace  by  way  of  mortgage  as  a  farther  se- 
curity. 

No  notice  of  this  transaction  was  given  to  Sir  William  Foster 
until  the  3d  of  July  following,  when  the  bank  arranged  with  the 
solicitor  that  notice  should  be  given.  A  notice  was  accordingly 
prepared  and  sent  to  Sir  William  Foster  with  a  request  that  he 
would  indorse  upon  it  an  acknowledgment  of  its  receipt ;  which 
he  did,  and  returned  it  to  the  solicitor.  *  The  notice  was  in  the 
following  terms  : — [His  Lordship  read  it] 

The  exact  extent  of  the  information  conveyed  by  the  notice 
has  been  matter  of  controversy ;  but  it  was  contended  on  behalf 
of  the  Appellant  that  the  letter  of  the  solicitor  accompanying 
the  notice  stated  expressly  that  the  bank  claimed  to  have  a 
charge  upon  Pooley's  contract.  I  apprehend,  however,  that  the 
name  thus  given  to  the  interest  acquired  by  the  bank  cannot 
change  the  character  of  the  notices,  but  the  terms  of  the  notice 
itself  must  be  considered  in  order  to  ascertain  what,  after 
months  of  delay  and  under  the  advice  of  their  solicitor,  it  was 
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thought  advisable  that  the  bank  should  notify  to  Sir  William 
Foster. 

What,  then,  was  the  notice  given  ?  Certainly  not  that  the 
bankers  had  an  actual  charge  upon  Pooley's  contract,  but  merely 
that  they  had  an  agreement  with  Pooley  that  he  would  at  any 
time  thereafter,  at  their  request,  execute  an  assignment  by  way 
of  mortgage  of  his  contract.  It  is  unnecessary  to  consider 
whether,  as  between  the  bankers  and  Jbofey,  a  previous  request 
was  essential  to  give  them  a  right  to  the  mortgage ;  because 
such  a  request  is  admitted  to  have  been  made  as  early  as  in 
March,  1865,  and  a  draft  mortgage  was  sent  to  Pooley  for  ap- 
proval. But  the  fact  uncommuni*cated  as  it  was  to  Sir  [335 
William  Foster,  leaves  the  question  open  how  far  he  was  affected 
by  the  notice  sent  to  him  by  the  solicitor  to  the  bank.  There 
is  no  ambiguity  in  the  notice.  There  is  no  mention  in  it  of  the 
deposit  of  the  contract  with  the  bank  of  Pooley  ;  and  it  expresses 
in  clear  terms  that  the  bank  would  be  entitled,  upon  request, 
to  have  an  assignment  by  way  of  mortgage  of  Pooley's  contract. 
Ought  the  bank  to  have  been  contented  with  giving  such  a 
notice,  and  to  have  considered  that  enough  had  been  done  in  the 
way  of  warning  to  Sir  William  Foster  not  to  complete  the  con- 
tract with  Pooley  to  the  prejudice  of  the  rights  of  the  bank? 
There  is  something  in  the  conduct  of  the  bankers  not  very  in- 
telligent, except  upon  the  supposition  that  having  the  security 
of  an  actual  charge  on  Southxyver  Hall,  they  did  not  much  regard 
the  additional  security  on  the  Alhambra,  which  they  might  at 
any  time  have  had  upon  request ;  or  perhaps  that  it  was  a  de- 
scription of  property  which  they  did  not  much  care  to  possess. 
That  the  notice  was  advisedly  drawn  up  in  the  form  in  which 
it  was  sent  to  Sir  WUUam  Foster  appears  to  me  to  be  clear. 
Long  before  the  3d  of  July  when  the  notice  was  received,  nego- 
tiations had  been  entered  upon,  and  were  continuing  at  the  time, 
for  substituting  a  leasehold  distillery  and  premises  at  West  Ham 
as  a  part  of  the  security  to  the  bankers  in  lieu  of  the  Alhambra. 
It  was,  therefore,  probable  that  the  Alhambra  might  be  released 
from  any  charge  which  the  bankers  had  upon  ij ;  and  this  may 
account  in  some  degree  for  the  form  in  which  the  notice  was 
drawn,  not  mentioning  either  the  fact  of  the  deposit  of  the  con- 
tract or  the  request  which  had  been  made  to  Pooley  to  execute 
the  mortgage.    It  appears  from  the  bill  of  costs  of  the  solicitor 
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to  the  bank,  that  it  was  arranged  that  formal  notice  of  the 
charge  upon  the  Alhambra  should  be  given,  after  he  had  been 
informed  that  a  mortgage  of  the  distillery  had  been  prepared, 
and  that  Pooley  thought  that  the  bankers  could  not  object  to 
hold  the  Southover  property  and  give  up  the  Alhambra,  upon 
which  £10,000  would  shortly  have  to  be  paid  to  Sir  William 
Foster. 

Under  these  circumstances,  the  bankers  having  deliberately 
adopted  the  form  of  notice  upon  which  they  were  content  to 
rest,  did  anything  occur  between  the  time  of  its  being  sent  to 
Sir  WiUiam  Foster  and  his  completion  of  the  contract,  which 
336]  ought  to  *have  operated  as  a  warning  to  the  bankers 
to  take  farther  precautions  to  protect  their  interests  ?    On  the 
27th  of  July,  1865,  the  solicitor  to  the  bank  was  informed  by- 
letter  from.  Pooley  "that  something  must  be  done  with  the 
Alhambra  security,  as  it  would  be  forfeited  to  Sir  WiUiam  Foster 
unless  £10,000  were  paid  to  him  in  October,"  a  clear  intimation 
that  Pooley  would  require  assistance  to  enable  him  to  complete 
his  contract,  whichwas  more  distinctly  shown  by  an  application 
made  by  Pooley  to  the  bankers  to  advance  him  ,£10,000  for  the 
purpose.   'This  they  declined  to  do.    B  ut  their  solicitor  states  in 
his  affidavit,  that  he  did  not  suppose  that  Pooley  could  not  pro- 
vide the  £10,000  "  without  the  assistance  of,  and  without  com- 
mitting a  fraud  upon  the  bank."    The  bankers  knew,  therefore, . 
that  Pooley  could  not  himself  provide  the  £10,000 ;  but  they 
anticipated  that  he  would  get  it  somewhere  else,  and  entitle 
himself  tp  have  the  contract  completed.    They  knew  that  the 
time  for  completion  of  the  contract  was  the  30th  of  September, 
1865.    It  was  actually  completed  on  the  21st  of  November. 
And  yet  the  bankers  made  no  inquiries,  and  took  no  steps  in 
the  matter  till  the  9th  of  April,  1866,  when  a  letter  was  written 
by  their  solicitor,  asking  what  amount  was  remaining  due  for 
purchase-money,  and  they  learnt  that  the  purchase  had  been 
completed  and  the  conveyance  made. 

It  was  argued  by  the  Counsel  for  the  Appellant,  that  the 
notice  was  at  least  sufficient  to  put  Sir  WiUiam  Foster  upon 
inquiry  as  to  the  nature  of  the  interest  possessed  by  the  bank 
under  the  contract,  and  that  having  foiled  to  inquire  he  is 
answerable  to  the  bankers  for  the  loss  sustained  by  them  in 
consequence  of  his  conveyance  to  Pooley.    In  support  of  that 
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argument  the  case  of  Jones  v.  Smith  Q)  was  cited,  where  T  ice- 
Chancellor  Wigram,  in  a  very  able  judgment,  explained  the  rule 
in  Equity  as  to  constructive  notice,  which  he  divided  into  two 
classes ;  the  first  alone  being  necessary  to  be  considered  here, 
viz.,  where  the  party  charged  has  had  actual  notice  that  the 
property  in  dispute  was  in  fact  charged,  incumbered,  or  in  some 
way  affected.  And  it  was  insisted  that  Sir  William  Foster  had 
actual  notice  that  the  property  was  "  charged,  or  in  some  way 
affected."  But  the  argument  appears  to  me  to  proceed  upon  a 
mistaken  application  of  the  doctrine  of  *constructive  [337 
notice.  This  is  not  a  case  in  which  a  notice  had  been  given  in 
general  terms  that  there  was  some  charge  upon  the  property, 
or  that  it  was  affected  in  some  way.  Such  a  notice  probably 
would  have  bound  Sir  William  Foster  to  make  inquiry,  which 
would  have  led  him  to  a  knowledge  of  the  particular  nature  of 
the  charge  which  the  bankers  had  acquired.  But  here  they 
give  precise  and  distinct  notice  that  their  interest  in  PooUy's 
contract  is  to  have  an  assignment  of  it  by  way  of  mortgage  upon 
request  What  necessity  was  there  for  Sir  WUliam  Foster  to 
make  any  farther  inquiry  ?  Why  was  he  not  to  take  the  bankers 
at  their  word  ?  If  such  a  contingent  interest  as  that  of  which 
Sir  William  Foster  had  notice,  was  not  sufficient  to  prevent  him 
from  completing  the  contract  with  Pooley,  why  should  he  have 
communicated  with  the  bankers  before  he  executed  the  convey- 
ance ?  It  appears  to  me  that  if,  upon  the  ground  of  the  notice, 
Sir  William  Foster  had  refused  to  execute  a  conveyance  to  Pooley, 
and  a  bill  for  specific  performance  had  been  filed,  the  notice 
would  have  afforded  no  defence,  and  Sir  William  Foster  would 
have  had  to  pay  the  costs  of  the  suit. 

It  is  impossible  to  acquit  the  bankers  of  great  neglect,  both 
in  the  form  of  the  notice  which  they  gave,  and  in  afterwards 
reposing  upon  it,  and  not  taking  the  smallest  step  to  guard 
themselves  against  the  consequence  of  a  conveyance  being  made 
to  PooUy  upon  the  payment  of.  the  remainder  of  his  purchase- 
money,  which  a  word  from  them  would  have  prevented.  And 
I  think  it  would  be  most  inequitable  to  compel  Sir  William 
Foster  to  make  good  to  the  bankers  the  loss  which  they  have 
sustained  by  Poolers  misconduct,  which  was  in  great  part,  if 
not  entirely,  occasioned  by  their  own  negligence. 

0 1  Hare,  43. 

2  Eng.  Rep.1  3 
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On  these  latter  grounds  I  am  of  opinion  that  the  Lord  Chan- 
cellor's decree  ought  to  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Lord  Cairns  : — 

My  Lords,  between  seven  and  eight  years  ago  a. contract  in 
writing  was  entered  into  between  Sir  William  Foster,  the  Re- 
spondent, and  Alexander  Gopsett  Pooley  for  the  sale  by  Sir  Wil- 
liam Foster,  who  appears  to  have  been  a  mortgagee  with  power 
338]  °f  8ftle>  *°f  a  leasehold  property  in  London  called  the 
Alhambra.  The  purchase  was  to  have  been  completed  in  twelve 
months  from  the  date,  which  was  the  30th  of  September,  1864. 
The  contract  was  a  valid  contract,  and  the  title  that  the  vendor 
had  to  make  was  a  good  title  and  was  accepted.  And  in  point 
of  fact  the  contract  in  process  of  time  was  duly  completed. 

Under  these  circumstances  I  apprehend  there  cannot  be  the 
slightest  doubt  of  the  relation  subsisting  in  the  eye  of  a  Court 
of  Equity  between  the  vendor  and  the  purchaser.     The  vendor 
was  a  trustee  of  the  property  for  the  purchaser ;  the  purchaser 
was  the  real  beneficial  owner  in  the  eye  of  a  Court  of  Equity 
of  the  property,  subject  only  to  this  observation,  that  the  ven- 
dor, whom  I  have  called  the  trustee,  was  not  a  mere  dormant 
trustee,  he  was  a  trustee  having  a  personal  and  substantial  in- 
terest in  the  property,  a  right  to  protect  that  interest,  and  an 
active  right  to  assert  that  interest  if  anything  should  be  done 
in  derogation  of  it     The  relation,  therefore,  of  trustee  and  cestui 
que  trust  subsisted,  but  subsisted  subject  to  the  paramount  right 
of  the  vendor  and  trustee  to  protect  his  own  interest  as  vendor 
of  the  property. 

My  Lords,  in  that  state  of  things  Mr.  Pooley,  the  purchaser, 
being  the  real  and  beneficial  owner,  I  apprehend  that  there 
cannot  be  any  doubt  of  the  rights  of  Mr.  Pooley  with  regard  to 
the  property  of  which  he  had  thus  become  the  beneficial  owner. 
He  had  a  right  to  devise  it ;  he  had  a  right  to  alienate  it;  he 
had  a  right  to  charge  it  There  are  various  ways  that  might 
be  suggested  in  which,  for  valuable  consideration,  he  might 
have  created  a  charge  more  or  less  affecting  the  property.  I 
apprehend  that  he  might  have  contracted,  for  valuable  consi- 
deration, with  any  person  to  whom  he  was  indebted,  that  he 
(Pooley)  would  complete  the  purchase,  and  that  when  the  pur- 
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chase  was  completed  and  the  property  assigned  to  him,  he 
would  then  make  it  over  to  the  person  to  whom  he  was  thus 
indebted  That  would  have  been  one  way  of  dealing  witH  his 
interest.  Another  way  might  have  been  this  —  he  might  have 
contracted  with  any  person  to  whom  he  was  indebted  that  he 
would  pay  the  purchase-money  remaining  unpaid,  and  that 
then,  the  purchase-money  being  thus  paid,  and  the  time  for  the 
assignment  having  arrived,  he  would  authorize  and  require  the 
vendor  tcr  assign,  not  to  him,  Pooley,  but  to  the  person  to  whom 
he  *was  indebted.  A  third  and  a  simpler  way  in  which  [339 
he  might  have  affected  his  interest  would  have  been  to  contract 
with  any  one  to  whom  he  was  indebted  to  assign  to  him  the 
contract  which  he  had  entered  into  in  whole,  making  the  per- 
son to  whom  he  was  indebted  assignee  of  the  contract.  Any 
one  of  those  modes  might,  in  my  opinion,  have  been  resorted 
to ;  and  the  only  qualifications  to  which  all  or  any  of  them 
would  have  been  subject  are  these  :  first,  that  by  none  of  these 
modes  could  anything  have  been  done  by  Mr.  Pooley  derogating 
from,  or  impeding,  or  delaying  the  rights  of  the  vendor  to  re- 
quire the  fulfillment  of  his  contract  according  to  its  terms ;  and, 
secondly,  whatever  course  was  taken  by  Mr.  Pooley  and  any 
person  with  whom  he  contracted  to  charge  his  interest,  notice 
of  the  particulars  of  that  charge,  and  the  mode  and  form  of  the 
charge,  would  be  required  to  be  given  to  the  vendor,  in  order 
that  the  vendor  might  shape  his  course  according  to  the  notice 
he  had  thus  received. 

My  Lords,  these  are  principles  which  are  elementary,  and  I 
only  refer  to  them,  not  because  they  require  to  be  repeated  to 
your  Lordships,  or  to  be  established  by  argument,  but  lest  it 
might  be  supposed  that  they  had  been  brought  into  doubt  by 
anything  which  has  happened  in  the  course  of  this  case. 

That  being  the  position  of  the  parties,  what  subsequently  took 
place  was  this : —  Mr.  Pooley  was  indebted,  and  was  likely  to  be 
farther  indebted,  to  the  Birmingham  Banking  Company,  here  re- 
presented by  the  Appellant  He  had  property  distinct  from 
the  Alhambra  —  freehold  property  in  the  south  of  England  — 
and  he  executed  a  document  professing  to  give  a  certain  amount 
of  security  to  the  bank.  I  will  refer  to  the  terms  of  that  docu- 
ment in  a  moment,  but  before  doing  so  I  should  mention  that 
on  the  occasion  of  his  executing  this  document  to  the  bank  he 
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deposited  also  with  the  bank,  not  merely  the  title  deeds  of  the 
freehold  estate  to  which  I  have  referred,  but  the  contract  he 
had  entered  into  with  Sir  William  Foster.    My  Lords,  I  notice 
that  deposit  merely  for  this  reason,  that  I  may  say  it  appears 
to  me  that  nothing  in  the  case  turns  upon  the  fact  of  the  de- 
posit, for  two  reasons : — In  the  first  place,  no  notice  of  any  kind 
was  ever  given  of  the  deposit  as  distinct  from  the  document  to 
which  I  have  to  refer  presently,  the  contract  with  Sir  William 
340]  Foster ;  in  the  second  place,  although  *it  is  &  well-esta- 
blished rule  of  Equity  that  a  deposit  of  a  document  of  title  with- 
out more,  without  writing,  or  without  word  of  mouth,  will  create 
in  Equity  a  charge  upon  the  property  referred  to,  I  apprehend 
that  that  general  rule  will  not  apply  where  you  have  a  deposit 
accompanied  by  an  actual  written  charge.    In  that  case  you 
must  refer  to  the  terms  of  the  written  document,  and  any  im- 
plication that  might  be  raised,  supposing  there  were  no  docu- 
ment, is  put  out  of  the  case  and  reduced  to  silence  by  the 
document  by  which  alone  you  must  be  governed. 

The  document,  therefore,  is  that  to  which  I  must  call  your 
Lordships'  attention.  It  is  dated  the  28th  of  January,  1865. 
It  states  the  liabilities  which  Mr.  Pooley  had  come  under,  or 
was  likely  to  come  under,  to  the  bank;  and  it  continues  in 
these  words : — "  And  in  consideration  of  the  premises  I  hereby 
charge  my  freehold  estate  known  as  Southover  Hall,  near  Bur- 
wash,  in  Sussex,  with  the  due  payment  of  the  said  sum  of 
•£50,000  represented  by  my  said  acceptances.  And  I  agree 
with  and  to  you  that  I  will  at  any  time  hereafter,  on  your  re- 
quest, and  at  my  own  costs,  execute  to  you  or  other  the  trustees 
for  the  time  being  of  the  said  company  a  valid  conveyance  of 
the  said  estate  (subject  to  the  existing  mortgage  thereon  to 
Miss  Lee  for  £7800)  by  way  of  mortgage  for  securing  such  sum 
and  interest  thereon  at  5  per  cent,  per  annum" — that  refers  to 
the  Burwash  estate —  "  and  also  a  valid  assignment  of  my  con- 
tract with  Sir  William  Foster  for  the  purchase  of  the  leasehold 
premises  called  the  Alhambra  Palace,  Leicester  Square,  Middlesex, 
by  way  of  mortgage  for  farther  securing  the  same  sum  and  in- 
terest, which  said  mortgagee  shall  be  prepared  by  your  solicitor, 
and  shall  contain  all  such  usual,  reasonable,  and  fair  clauses  as 
he  shall  in  his  discretion  think  fit." 

Now,  my  Lords,  there  are  two  matters  connected  with  this 
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document  or  deed-poll  to  which  I  must  call  your  Lordships'  at- 
tention. In  the  first  place,  it  purposes  to  be,  so  far  as  the  Al- 
hambra  is  concerned,  an  agreement  to  make  a  valid  assignment 
of  the  contract  for  the  Alhambra;  and  in  the  second  place,  it  is 
an  agreement  to  make  a  valid  assignment  of  that  contract,  not 
absolutely,  but  upon  request  being  made.  I  have  taken  the 
liberty  of  suggesting  to  your  Lordships  three  different  modes 
in  which  Mr.  Pooley  might  have  dealt  by  way  of  a  charge  with 
this  newly-acquired  property  *of  his.  The  particular  [341 
mode  which  has  been  taken  is  one  of  those  to  which  I  have  re- 
ferred, namely,  an  agreement  to  make  an  assignment  of  a  con- 
tract 

It  is  not  an  agreement  to  charge  the  property  when  his  con- 
tract might  be  completed ;  it  is  not  an  agreement  to  pay  up  the 
unpaid  purchase-money,  and  then  require  the  vendor  to  execute 
a  conveyance  of  the  land ;  but  it  is  an  agreement,  in  the  terms 
which  I  have  read,  to  execute  a  valid  assignment  of  the  contract. 
Now,  dwelling  upon  these  words,  in  the  first  place,  it  cer- 
tainly appears  to  me  that  speaking  of  a  contract  of  the  kind  I 
have  described,  if  the  purchaser  agrees  with  another  person  to 
execute  an  assignment  of  a  contract  of  that  kind,  the  agree- 
ment must,  in  my  opinion,  be  read  as  an  agreement  to  put  the 
assignee  into  the  position  of  the  purchaser — the  assignee  as- 
suming that  position,  and  taking  the  position  of  the  purchaser 
cum  onere  with  the  obligation  of  performing  the  duties  which  the 
purchaser  would  otherwise  have  to  perform  for  the  fulfilment 
of  the  contract. 

But  without  dwelling  farther  upon  that,  I  will  ask  your 
Lordships  to  look  at  the  other  terms  of  this  instrument.  It  is  not 
merely  an  agreement  to  execute  a  valid  assignment  of  a  con- 
tract; but  it  is  an  agreement  to  execute  a  valid  assignment  of 
the  contract  upon,  and  only  upon,  a  request.  My  Lords,  I 
think  those  words  are  not  words  of  superfluity,  but  they  %re 
words  of  substance  and  reality  in  this  case;  for  abundant 
reason,  as  it  appears  to  me,  exists  for  putting  that  construction 
upon  these  words.  If  these  words  had  been  without  meaning, 
the  question  at  once  arises,  why  were  they  inserted  in  that  part 
of  the  document  which  relates  to  the  Alhambra,  and  why  were 
they  not  inserted  in  that  part  of  the  contract  which  relates  to 
the  Burwash  estate  ?    The  agreement  assumes  a  perfectly  dif- 
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ferent  form  of  wording  when  dealing  with  those  two  separate 
estates.  As  to  the  Eurwash  estate  it  is,  in  the  first  place,  an 
absolute  charge  upon  the  estate.  And  then  an  agreement  fol- 
lows to  execute  a  mortgage  upon  request.  But  with  regard  to 
the  Alhambra  property  there  is  no  charge  whatever  upon  the 
property.  The  document  does  not  mention  the  Alhambra  pro- 
perty except  in  those  words  I  have  read,  agreeing  upon  request 
to  execute  an  assignment  of  the  contract. 

My  Lords,  another  observation  of  the  same  kind  may  be 
342]  made.  *Ifitwas  intended  to  create  by  this  instrument 
that  which  would  be  equivalent  at  once  to  an  assignment  of  the 
contract  —  if  it  was  not  intended  to  be  merely  a  promise  to 
make  an  assignment  of  the  contract  upon  request,  then,  I  ask, 
why  was  the  assignment  not  then  actually  made  by  Mr.  Pooley 
in  this  document  ?  With  regard  to  the  mortgage  of  the  Burwoxh 
property  there  was  very  good  reason  for  treating  the  mortgage 
as  a  document  to  be  afterwards  executed,  because  we  all  know 
that  the  mortgage  of  a  freehold  estate  requires  an  examination 
of  the  title,  with  the  aid  of  a  skilful  conveyancer  and  a  consider- 
able delay  in  the  preparation  of  the  necessary  instruments;  but 
with  regard  to  a  document  of  this  kind,  not  an  assignment  at 
Law,  but  only  an  assignment  in  Equity,  if  the  parties  had  been 
so  minded  the  property  could  have  been  assigned  by  this  very 
deed  which  your  Lordships  have  before  you,  as  well  as  by  the 
most  skillful  conveyancer  in  the  world. 

My  Lords,  there  is  still  another  observation  which  occurs  to 
me  as  showing  the  importance  of  those  words  "  on  request " 
in  the  view  of  the  parties  to  this  instrument.  The  property 
comprised  in  the  contract  of  sale,  called  the  Alhambra,  was  a 
property  clearly  of  a  speculative  character ;  it  was  a  leasehold 
properly,  and  the  obligations  upon  the  holder  of  a  property  of 
that  kind  under  lease  would  be  very  serious  obligations.  It 
might  very  well  be  the  case  that  before  the  bankers  would 
actually  undertake  an  assignment  of  a  contract  which  might, 
in  the  result,  oblige  them  to  take  this  property  with  all  its  obli- 
gations, they  would  desire  to  consider  whether  by  means  of 
other  securities,  or  otherwise,  as,  for  example,  by  reducing  the 
account  of  Mr.  Pooley  with  the  bank,  they  might  not  obviate 
the  necessity  of  having  anything  to  do  with  a  speculative  pro- 
perty  of  tfcis  kind. 
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My  Lords,  these  are  the  reasons  which  satisfy  my  mind  that 
the  words  by  which  Mr.  Pooley  undertook  to  make  a  valid  as- 
signment "  upon  request "  were  words  of  substance  in  the  con- 
tract, and  that  we  must  find  in  the  subsequent  progress  of  the 
case  both  an  actual  tangible  request  on  the  part  of  the  bank,  to 
Mr.  Pooley  to  make  this  assignment,  and  also  notice  of  the 
request,  if  it  were  made,  to  Sir  William  Foster. 

Then,  my  Lords,  what  passed  afterwards  was  this : —  The 
document  I  have  read  as  having  been  made  is  dated  in 
January,  1865.  No  *notice  of  any  kind  was  given  to  Sir  [343 
WHUam  Foster  till  the  month  of  July  in  that  year.  Time  was 
running  on;  the  purchase-money  was  unpaid  —  it  had  to  be 
made  up  and  the  contract  had  to  be  fulfilled  by  the  month  of 
September  in  that  year.  In  July,  a  notice  was  given  to  Sir 
William  Foster,  to  which  I  will  refer  your  Lordships  in  a  mo- 
ment. But  before  I  do  so  I  am  disposed  to  ask  your  Lordships 
to  consider  whether,  in  point  of  fact,  before  the  month  of  July, 
in  which  this  notice  was  given,  there  had  been,  as  between  the 
bankers  and  Mr.  Pooley,  any  request  to  execute  an  assignment 
of  the  Alhambra  property.  Of  course,  even  if  we  find  a  request 
from  the  bankers  to  Mr.  Pooley  that  will  not  be  enough  unless 
the  fact  of  the  request  is  communicated  to  Sir  William  Foster. 
But  if  we  find,  in  point  of  fact,  no  request  as  between  the  bankers 
and  Mr.  Pooley,  then  the  case  will  be  very  much  stronger,  be- 
cause, of  course,  it  would  be  impossible  to  give  to  Sir  William 
Foster  notice  of  a  request  which  did  not  exist. 

My  Lords,  the  request  which  is  argued  on  the  part  of  the 
bankers  is  presented  in  this  way.  They  say  that  in  the  time 
that  had  elapsed  between  January  and  July,  1865,  a  draft  mort- 
gage was  sent  by  the  solicitors  of  the  bank  to  the  solicitors  of 
Mr.  Pooley  to  be  approved  of  by  them,  and  returned ;  and  that 
that  draft  mortgage  contained  an  assignment  of  the  contract 
with  regard  to  the  Alhambra.  It  is  quite  true  that  the  draft 
mortgage  contained  an  assignment  of  the  contract  with  regard 
to  the  Alhambra,  but  it  was  coupled  with  a  covenant  imposing 
upon  Mr.  Pooley  the  obligation  to  pay  the  Jffl0,000  which  re- 
mained unpaid  of  the  purchase-money.  Now,  my  Lords,  I  take 
leave  to  say,  that  if  the  case  had  turned  upon  that  draft  mort- 
gage (which  it  does  not),  I  doubt  extremely  whether  that  draft 
so  prepared  could  be  held  to  be  an  assignment  of  the  contract 
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within  the  meaning  of  the  document  which  I  first  read ;  and  if 
it  was  not  a  proper  assignment  of  the  contract,  then  of  course 
there  was  no  request  of  Mr.  Pooley  to  execute  an  assignment 
according  to  the  proper  meaning  of  his  undertaking.  In  my 
opinion,  the  undertaking  is  to  assign  a  contract — not  to  assign  the 
property  or  a  charge  upon  property.  But  an  undertaking  to  as- 
sign a  contract  means  to  assign  it  in  such  a  way  that  the  assignee 
will  take  from,  the  assignor  the  whole  of  the  obligations  of  the 
344]  contract  and  fulfill  *them  according  to  its  terms.  And  a 
document  which  professing  in  the  first  part  to  assign  a  contract, 
leaves  by  the  second  part  upon  the  assignor  the  whole  of  the 
obligation  of  the  contract,  is  not,  as  I  think,  an  assignment 
of  a  contract  at  all.  But  I  do  not  pursue  that  farther,  except 
to  remark. the  fact  to  which  I  have  referred,  that  that  draft 
mortgage  so  prepared  was,  I  think,  not  an  assignment  of  the 
contract ;  so  that  there  was  no  request  whatever  on  the  part  of 
the  bank  to  Mr.  Pooley  to  assign  the  contract 

But  let  us  assume  that  it  was  a  request  to  assign  the  con- 
tract. Was  any  notice  given  of  that  request  to  Sir  William 
Foster  t  The  notice  to  Sir  William  Foster,  given  in  July,  1865, 
assumes  the  date  of  the  28th  of  January,  1865,  six  months  pre- 
vious. I  do  not,  however,,  dwell  upon  that  Let  us  turn 
to  this  notice  of  January,  1865,  and  to  the  letter  of  July,  1865. 
They  are  in  these  terms : — [His  Lordship  read  them.]  . 

It  was  attempted  in  the  argument  to  eke  out  what  was  al- 
leged to  be  wanting  in  the  formal  notice  by  the  contents  of  this 
accompanying  letter,  but  it  appears  to  me  that  the  letter  does 
not  in  any  way  enlarge  the  effect  of  the  formal  notice.  It  re- 
fers to  the  formal  notice.  It  calls  it,  "  Notice  in  duplicate  of  a 
charge."  But  the  notice  must  speak  for  itself,  and  the  contents 
of  the  notice  must  be  that  which  will  guide  us  in  determining 
what  it  w|w  that  was  conveyed  to  the  mind  of  Sir  William  Foster. 
Now  I  read  the  notice  as  it  is.  A  notice  simply  following  the 
words  of  the  deed-polL  A  notice  that  Mr.  Pooley  has  agreed  — 
not  to  assign  his  contract  —  but  to  assign  his  contract  "  on  re- 
quest " —  to  assign  his  contract  if  requested  so  to  do.  No  in- 
formation whatever  was  given  to  Sir  William  Foster  (and  that 
appears  to  me  a  cardinal  matter  in  the  case)  of  any  request  to 
Mr.  Pooley  to  make  the  assignment. 

Now  this  remark  naturally  arises  upon  that  part  of  the  case. 
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Either  there  had  been  a  request  made  to  Mr.  Pooley,  or  there 
had  not.  If  there  had  not,  of  course  no  notice  could  have  been 
given  of  it  If  there  had,  why  was  not  notice  given  of  it  to  Sir 
William  Foster  at  this  time  ?  If  it  was,  as  I  submit  to  your 
Lordships,  a  cardinal  element  in  the  title  of  the  bankers,  the 
notice  to  Sir  William  Foster  omits  to  state  the  fact,  if  the  fact 
had  any  existence. 

My  Lords,  it  appears  to  me  that  that  was  a  notice  which  did 
not  *interfere  with  the  right  of  Sir  William  Foster  to  com-  [345 
plete  the  contract  with  Mr.  Pooley.  It  did  not  give  notice  to 
Sir  William  Fostef  that  Mr.  Pooley  had  denuded  himself  of  the 
contract  with  its  obligations.  It  did  not  give  notice  to  Sir  Wil- 
liam Foster  that  he  was  no  longer  to  deal  with  Mr.  Pooley  as  the 
person  to  receive  the  completion  of  the  agreement  of  the  lease- 
hold interest,  as  soon  as  the  purchase  was  complete. 

My  Lords,  what  passed  afterwards  appears  to  me  to  throw 
considerable  light  upon  the  infirmity  of  the  title  of  the  bankers, 
to  which  I  have  just  adverted.  I  turn  to  the  statement  of  the 
bank  manager  himself,  and  I  find  what  he  says  is  this :  he  speaks 
of  a  proposal  which  had  been  made  by  Mr.  Pooley  to  deliver  up 
some  of  his  securities  about  the  month  of  July,  1865,  and  he 
says :  "  I,  on  behalf  of  the  bank,  declined  to  deliver  up  to  the  said 
Alexander  Gopsell  Pooley  his  securities  on  the  terms  proposed, 
or  to  make  any  farther  advances  to  him,  and  I  have  no  doubt  I 
told  him  he  must  find  the  £10,000  himself.  I  say,  the  alterna- 
tive of  the  bank  advancing  the  additional  .£10,000  due  to  Sir 
William  Foster,  or  allowing  the  said  contract  for  the  purchase 
of  the  said  Alhambra  Palace  to  be  forfeited,  was  never  pre- 
sented to  me,  or,  as  I  believe,  to  any  of  the  directors  of  the 
bank.  I  say,  on  the  contrary,  I  considered  it  was  the  duty  of 
the  said  Alexander  Gopsdl  Pooley  to  complete  his  said  contract 
with  the  said  Sir  William  Foster  without  the  assistance  of  the 
bank,  and  subject  to  the  claims  of  the  bank." 

Is  that  the  view  that  a  person  who  was  the  assignee  of  a  con- 
tract ought  to  have  taken,  that  it  remained  the  duty  of  the 
assignor,  in  spite  of  the  assignment,  to  complete  the  contract  to 
pay  the  purchase-money,  but  to  do  that  subject  to  the  claims  of 
the  bank.  My  Lords,  I  venture  to  think  that  the  manager  of 
the  bank  entirely  misapprehended  the  position  of  the  bankers. 
If  they  had  requested  the  assignment  to  be  made  to  them,  and 
2  Eng.  Rep.] 


26  ENGLISH  AND  IRISH  APPEALS.  [L.  B. 

1872  Shaw  v.  Foster. 

if  they  were  entitled  to  say  that  by  reason  of  that  request  they 
were  assignees  of  the  contract,  this  certainly  was  not  the  posi- 
tion in  which  they  stood,  that  they  should  remain  passive  and 
quiescent  while  Mr.  Pooley  fulfilled  the  contract  with  Sir  Wil- 
liam Foster. 

Then  what  follows  is  this :  The  manager,  in  the  portion  of 
his  evidence  that  I  have  read,  speaks  of  the  month  of  July/ 
It  appears  from  the  bills  of  costs  which  are  in  evidence,  and 
346]  from  the  *correspondence  (I  will  not  go  through  them  in 
detail,  but  will  state  the  result  of  them  to  your  Lordships),  that 
at  this  time,  the  month  of  July,  and  in  the  following  months, 
there  were  considerable  negotiations  going  on  between  the  bank 
and  Mr.  Pooley.  It  is  quite  evident  that  the  bankers  were  ex- 
tremely anxious  to  obtain  from  Mr.  Pooley  a  security  upon  a 
certain  distillery  by  way  of  consideration  for  any  rights  which 
they  might  have  under  the  original  deed-poll  with  reference  to 
the  Alhambra  property.  And  it  appears  to  me,  as  the  result  of 
these  entries  in  the  bills  of  costs,  and  of- the  correspondence, 
that  they  looked  upon  the  Alhambra  contract  as  a  matter  of 
which  they  would  gladly  have  washed  their  hands,  provided 
they  could  get  something  that  would  be  more  tangible  and  more 
substantial  in  place  of  the  contract. 

The  contract,  however,  was,  as  I  have  said,  to  be  completed 
on  the  80th  of  September,  1865.  From  the  month  of  July,  1866, 
until  the  month  of  April,  1866,  that  is,  until  some  six  months 
after  the  time  when  the  contract  was  to  have  been  completed, 
the  bankers  never  approached  Sir  William  Foster ;  they  never 
wrote  to  him  —  never  proposed  to  him  to  complete  the  con- 
tract —  never  asked  him  whether  anybody  else  had  completed 
it,  and  never  sought  any  information  whatever  with  reference 
to  the  pendency  or  the  completion  of  a  contract  which  was  in 
their  own  possession,  and  which  would  have  told  them  upon 
the  face  of  it  that  it  was  of  the  essence  of  the  dealings  between 
the  parties  that  the  purchase-money  should  be  paid  and  the 
contract  completed  on  the  80th  of  September,  1865,  or  at  such 
other  time  thereafter  as  Sir  William  Foster  might  think  fit  to 
allow.  But  in  the  month  of  March,  1866,  months  after  the  time 
for  the  completion  of  the  contract,  the  bankers  appear  to  have 
found  that  it  would  be  impossible  to  obtain  from  Mr  Pooley  any 
satisfactory  security  upon  the  distillery  I  have  mentioned,  and 
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then  I  find,  upon  the  3d  of  March,  1866,  this  entry  in  the  bill 
of  costs  of  the  bank's  solicitor  :  "  Attending  on  the  manager 
advising  and  conferring  on  Mr.  Pooley's  position,  he  not  having 
completed  the  mortgage  of  the  Southerner  property   according 
to  my  draft,  but  there  was  reason  to  believe  he  had  completed 
the  purchase  of  the  Alhambra  lease  with  Sir  William!  Foster,  and ' 
Lad  mortgaged  it  to  clients  of  Parson  £  Let "  (who,  I  think, 
were  Mr.  Pooley9s  solicitors,  who  were  acting  for  him)  "  and 
*it  was  ultimately  arranged  that  the  manager  should  [347 
make  farther  inquiries  as  to  the  correctness  of  this  supposition.'9 
Now,  can  anything  be  more  illustrative  of  the  position  of  the 
hankers  according  to  their  own  judgment  than  this  entry  six 
months  after  the  time  fixed  for  the  completion  of  the  contract  ? 
They  speak  of  its  coming  to  their  knowledge  that  the  contract 
had  been  completed  with  Sir  William  Foster,  and  that  the  Al- 
hambra, when  this  property  passed  over  to  Mr.  Pooler/,  had  been 
mortgaged  to  clients  of  Mr.  Pooley,  the  purchaser.    That  is 
spoken  of  as  a  thing  which  caused  no  surprise  whatever  to  the 
bankers,  but  it  had  become  an  obstacle  to  the  return  of  the 
mortgage  deed  so  far  as  it  professed  to  include  the  Alhambra. 
But  what  was  the  result  ?    One  would  suppose  that  this  would 
be  considered  by  the  bankers  to  be  a  breach  Qf  the  engagement 
with  them,  and  that  at  all  events  they  would  have  put  them- 
Belves  in  motion  immediately,  that  they  would  have  appealed 
to  Sir   William  Foster,  that  they  would  have  appealed  to  Mr. 
Pooley,  and  taken  steps  at  once  to  set  right  any  wrong  which 
had  been  done  by  any  party.  *  But  we  find  that  no  communica- 
tion whatever  was  made  to  Sir  William  Foster,  even  after  this 
came  to  the  knowledge  of  the  bankers,  till  the  9th  of  April, 
more  than  a  month  subsequently ;  and  that  then  the  communi- 
cation to  Sir  William  Foster  was  not  made  except  in  consequence 
of  the  circumstance  that  the  bankers  found  it  hopeless  to  get 
the  security  on  the  distillery,  because  this  is  the  entry  relating 
to  Sir  William  Foster  in  the  bill  of  costs  on  the  13th  of  March : 
"  Attending  on  the  manager  at  the  bank,  advising  and  confer- 
ring farther  Mr.  Pooley9s  inquiry  as  to  the  proposition  of  the 
substituted  security  on  the  distillery ;  but  it  appeared  that  the 
directors  had  decided  nothing  definite."    Then,  on  the  9th  of 
April,  there  is  this  entry :  "  Attending  on  the  manager  at  the 
bank  in  long  conference,  and  advising  at  great  length  on  the 
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position  of  Pooley's  securities ;  when  it  appearing  utterly  im- 
practicable that  Mr.  Holden  would  carry  out  his  proposition,  it 
was  arranged  that  Pooley  should  be  required  to  complete  his 
Southover  and  Alhambra  security.  Writing  Messrs.  Parson  $  Lee, 
urging  return  of  draft  mortgage  approved  on  behalf  of  Mr. 
'Pooley.  Writing  Sir  William  Foster  to  know  what  amount  was 
due  on  the  Alhambra  for  purchase-money."  I  must  say, 
anything  more  insincere,  unreal,  and  inaccurate  than  these  state- 
ments in  this  bill  of  costs  I  never  read,  because  these  *state- 
348]  ments  are  plainly  put  in  as  if  the  persons  who  wrote  them 
believed  that  at  this  time,  on  the  9th  of  April,  the  purchase  was 
not  completed,  and  as  if  the  Alhambra  were  still  in  Mr.  Pooler's 
possession,  whereas  they  knew  perfectly  well  (as  appears  by  the 
entry  on  the  3d  of  March  previously)  that  the  purchase  was  com- 
pleted, and  that  a  mortgage  had  been  made  by  Mr.  Pooley  of 
the  property.  However,  the  bill  of  costs  shows  that  the  idea 
that  the  bankers  had  this  right  against  Sir  William  Foster  by 
reason  of  the  notice  which  it  appears  they  served  on  the  19th 
of  April,  was  entirely  an  afterthought.  It  is  an  idea  which,  as 
it  appears  to  me,  they  never  could  possibly  have  entertained 
during  the  whole  of  the  month  of  March  and  in  the  earlier  part 
of  the  month  of  April.  It  was  an  afterthought  which  occurred 
to  them,  as  it  seems  to  me,  because  the  bankers  found  it  hope- 
less to  get — though  they  very  much  wanted  it  —  the  other 
security  from  Mr.  Pooley.  Then,  and  then  only,  did  they  call 
upon  Mr.  Pooley  to  perfect  his  security  for  the  Alhambra  pro- 
perty, and  they  called  upon  him  to  do  so  at  a  time  when  they 
knew  that  they  were  much  too  late,  in  consequence  of  the 
property  having  been  mortgaged  elsewhere.  My  Lords,  I  re- 
peat that  I  doubt  whether,  as  between  the  bankers  and  Mr. 
Pooley,  there  ever  was  any  request  according  to  the  terms  of  the 
deed-poll  to  assign  the  Alhambra  contract ;  but  if  there  ever  was 
such  a  request,  I  am  clearly  of  opinion  that  it  never  was  com- 
municated to  Sir  William  Foster.  It  appears  to  me  clear  that 
unless  it  was  communicated  to  Sir  William  Foster  he  had  no 
notice  which  should  lead  him  to  hold  his  hand  in  dealing  with 
Mr.  Pooley.  It  seems  to  me  that  Sir  William  Foster  had  a  right 
to  complete  the  contract  with  Mr.  Pooley  as  he  did  complete  it. 
And  I  own  I  am  not  impressed  with  the  bond  fide  character  of 
the  claim  made  by  the  bankers  only  after  they  found  that  they 
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could  not  get  from  Mr.  Pooler/  that  security  which  they  would 
very  much  have  preferred  to  obtain. 

Therefore  I  entirely  agree  with  what  my  noble  and  learned 
friend  has  proposed  to  your  Lordships  —  that  this  appeal  should 
be  dismissed,  and  dismissed  with  costs. 

IjORD  O'Hagan  : — 

My  Lords,  in  this  case,  when  it  is  duly  considered,  there  seems 
to  be  little  room  for  controversy  either  as  to  law  or  feet.  The 
*  question  in  it,  which  is  novel,  arises  on  the  application  [349 
of  established  principles  to  transactions  which  are  represented 
substantially  in  the  same  way  on  either  side,  and  we  have  to 
deal  mainly  with  the  inferences  to  be  drawn  from  documentary 
evidence  which  neither  party  in  the  least  impeaches. 

Although  a  good  deal  of  time  was  occupied  in  a  learned  dis- 
quisition on  the  effect  of  a  contract  for  sale,  as  creating  an 
equitable  estate  in  the  purchaser,  I  do  not  apprehend  that  there 
is  any  doubt,  or  that  the  noble  and  learned  lord  whose  judg- 
ment we  are  considering  could  have  meant  to  suggest  any 
doubt,  upon  that  subject.  The  law  is  clear.  It  is,  as  Lord  St. 
Leonards  has  said,  "  one  of  the  landmarks  of  the  Court " :  Bald- 
win v.  Belcher  (l) ;  and  it  ought  not  to  be  called  into  question. 
By  the  contract  of  sale  the  vendor  in  the  view  of  a  Court  of 
Equity  disposes  of  his  right  over  the  estate,  and  on  the  execu- 
tion of  the  contract  he  becomes  constructively  a  trustee  for  the 
vendee,  who  is  thereupon  on  the  other  side  bound  by  a  trust 
for  the  payment  of  the  purchase-money ;  or,  as  Lord  Westbury 
has  put  it  in  Rose  v.  Watson  (*) :  "  When  the  owner  of  an  estate 
contracts,  with  a  purchaser  for  the  immediate  sale  of  it,  the 
ownership  of  the  estate  is  in  Equity  transferred  by  that  contract." 
This  I  take  to  be  rudimental  doctrine,  although  its  generality 
is  effected  by  considerations  which  to  some  extent  distinguish 
the  position  of  an  unpaid  vendor  from  that  of  a  trustee.  Thus, 
as  it  is  stated  by  the  Master  of  the  Bolls  in  Wall  v.  Bright  (8) : 
"  The  vendor  is  not  a  mere  trustee ;  he  is  in  progress  towards 
it,  and  finally  becomes  such  when  the  money  is  paid,  and  when 
he  is  bound  to  convey.  In  the  meantime  he  is  not  bound  to 
convey ;  there  are  many  uncertain  events  to  happen  before  it 
will  be  known  whether  he  will  ever  have  to  convey,  and  he 

0 1  Jo.  &  Lat.,  18.  O  10  H.  L.  C,  678.  0  1  Jac.  &  W„  508. 


80  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1872  Shaw  v.  Foster. 

retains  for  certain  purposes  his  old  dominion  over  the  estate." 
Another  qualification  subsequently  taken  by  Lord  Cranworth  in 
the  case  to  which  I  have  already  referred,  Rose  v.  Watson : 
"  When,  instead  of  paying  the  whole  of  the  purchase-money, 
he  (the  vendee)  pays  a  part  of  it,  it  would  seem  to  follow  as  a 
corollary  that,  to  the  extent  to  which  he  has  paid  the  purchase- 
money,  to  that  extent  the  vendor  is  a  trustee  for  him."  And  it 
350]  is  farther  *very  clear  that  the  interest  so  vested  in  the 
purchaser  may  be  the  subject  of  charge  or  assignment,  and  that 
the  sub-assignee  or  incumbrancer  may  enforce  his  rights  against 
the  vendor,  at  all  events  if  he  assumes  the  position  of  the  vendee, 
and  fulfills  the  duties  and  sustains  the  liabilities  created  by  the 
contract. 

These  doctrines  are  clear  and  unquestionable,  and  the  judg- 
ment in  this  case  must  not  be  considered  as  assailing  or  infring- 
ing them  in  any  way.  It  is  not  a  case  between  the  immediate 
contracting  parties,  and  although  the  sub-contractor  has  his 
rights  as  against  the  original  vendor,  they  are  not  exactly  those 
of  the  person  from  whom  he  derives.  He  is  not  in  direct  privity, 
with  the  vendor,  and  he  must  put  himself  in  such  privity,  give 
proper  notice  of  it,  and  look  for  the  concession  of  his  claims  as 
representing  the  vendee  on  the  fulfilment  of  reasonable  condi- 
tions. The  authorities  do  not  very  precisely  define  the  relations 
between  the  vendor  and  the  sub-assignee;  but  it  seems  plain 
that  the  former  is  entitled  to  stand  upon  his  contract,  and  that 
the  latter,  Nwho  is  bound  by  it,  cannot  create  a  title  in  another 
with  whom  the  vendor  has  not  dealt  at  all  which  shall  trans- 
cend its  operation  or  derogate  from  its  force. 

This  being  so,  we  have  to  consider  the  nature  of  the  sub-con- 
tract, and  the  conduct  of  the  sub-contractor  with  whom  we  have 
to  do,  before  we  can  pronounce  him  entitled  to  claim  the  pri- 
vileges of  a  cestui  que  trust,  and  limit  the  free  action  of  the  ori- 
ginal vendor  in  dealing  with  the  vendee  according  to  the  strict 
terms  of  his  undertaking. 

In  this  case,  the  contract  itself  is  not  without  significance,  as 
explaining  the  views  of  the  bankers  and  casting  light  on  the 
subsequent  proceedings.  Mr.  Pooley  was  largely  indebted  to 
them,  and  by  his  memorandum  of  deposit  of  the  28th  of  Janu- 
ary, 1865,  he  sought  to  secure  them  in  a  double  way;  through 
his  freehold  estate  of  Southover  Hall,  and  his  contract  for  the 


Vol.  7.]  ENGLI8H  AND  IRISH  APPEALS.  31 


Shaw  v.  Foster.  1872 


purchase  of  the  Alhambra.  He  deposited  the  title  deeds  of  the 
first,  and  the  contract  as  to  the  second  —  but  that  deposit  is  not 
material  in  the  case  —  and  he  executed  a  contemporaneous 
agreement.  A  distinction  is  taken  in  that  agreement ;  for  the 
freehold  estate  is  expressly  and  in  terms  charged  with  the  pay- 
ment of  the  sum  of  £50,000 ;  whilst  as  to  the  Alhambra,  there 
is  no  express  charge,  but  a  mei^e  agreement  *that  Pooley  [351 
shall  execute,  at  the  request  of  the  bankers,  a  valid  assignment 
of  his  contract  at  his  own  cost  The  distinction  may  have  been 
accidental ;  but  it  rather  seems  as  if  the  bankers  saw  the  ad- 
vantage of  having  an  effectual  charge  upon  the  freehold,  which 
they  held  beyond  question  to  be  a  good  and  safe  security,  but 
were  content  to  bargain  for  a  contingent  assignment,  at  their 
own  option,  of  a  contract  which  from  the  character  of  the  pre- 
mises affected  by  it,  they  might,  or  might  not,  according  to 
possible  circumstances,  desire  thereafter  to  carry  into  execution. 

"We  have  had  a  good  deal  of  observation  about  the  nature  of 
the  Alhambra  property,  and  the  position  of  persons  dealing  with 
it ;  but  whatever  was  that  position,  it  is  at  least  true  to  say,  primd 
facie,  even  if  ultimate  risk  might  have  been  avoided  through 
the  covenants  by  tenants  and  otherwise,  it  was  not  precisely 
that  kind  of  estate  with  which  a  banking  company  would  prefer 
to  be  concerned.  And,  accordingly,  we  find  it  demonstrated 
by  the  letters,  and  the  entries  in  the  bills  of  costs,  that  the 
bankers  were  very  willing  to  negotiate  for  the  substitution  of 
another  security  on  certain  distillery  premises.  And  it  was 
whilst  that  negotiation  was  pending,  and  when,  so  far  as  we  can 
see,  they  would  have  had  no  objection,  as  the  entries  state,  "  to 
give  up  the  Alhambra  upon  which  £10,000  would  have  to  be 
paid  shortly  to  Sir  W:  Foster"  that  they  resolved  to  give  him 
formal  notice  of  their  claim,  "  there  being  no  longer  any  feai 
of  prejudicing  Mr.  Pooley  thereby." 

All  this  seems  to  show  that  the  notice  dated  in  January,  for 
some  unexplained  reason  —  I  suppose  because  the  memorandum 
of  deposit  was  drawn  up  in  that  month,  but  actually  prepared 
•  in  July  —  was  not  addressed  to  Sir  W.  Foster  with  a  clear  de- 
sign or  settled  purpose  to  insist  upon  the  contract,  the  recission 
of  which,  quoad  the  Alhambra  and  themselves,  the  bankers  were 
at  that  moment  contemplating ;  but  with  a  view  of  keeping  the 
matter  in  hand,  and  providing  for  contingencies,  playing  fast 
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and  loose,  and  more  or  less  "  paltering  in  a  double  sense"  be- 
tween the  parties. 

In  addition  to  this,  the  company  knew  that  Sir  William  Foster 
was  pressing  for  his  £10,000,  that  he  had  threatened  to  file  a 
bill  to  enforce  the  completion  of  the  contract,  and  that  a  day 
was  fixed  for  this  completion  which  could  not  be  overpast  but 
through  his  indulgence;  and  they  distinctly  declined  to  help  their 
352]  debtor  *Pootey  to  discharge  the  unpaid  balance,  and  so 
secure  for  himself,  and  for  them,  whatever  advantage  might  be 
derivable  from  the  purchase  of  the  Alhambra.  They  might  have 
intervened,  they  might  have  requested  the  assignment  from 
Pooley,  and  insisted  on  it,  they  might  have  offered  the  money, 
if,  indeed,  the  contract  wa3  so  valuable  as  it  is  now  represented 
to  have  been,  and  have  required  Sir  William  Faster  to  carry  it 
to  completion.  And,  I  suppose,  he  would  have  had  no  disposi- 
tion, even  if  he  had  had  any  right,  to  refuse.  But  they  did 
none  of  these  things.  They  lay  by,  with  full  knowledge  of  the 
rights  of  the  vendor,  of  his  resolution  to  enforce  them,  of  the 
period  of  forfeiture,  and  the  probability  that  it  would  be  effected, 
and  they  put  forward  their  demand  for  compensation  only  when 
many  months  had  elapsed  after  the  payment  of  the  purchase- 
money,  to  which  they  had  declined  to  contribute  a  farthing. 
And  this,  although  Sir  William  Foster  not  only  had  the  clear 
right  to  insist  on  the  perfection  of  the  sale  long  before  he  re- 
quired it,  but  had  also  the  clearest  interest  to  insist  upon  it,  that 
he  might  be  protected  at  once  against  his  liabilities  to  his  mort- 
gagor, and  the  dangers  necessarily  attaching  to  the  peculiar 
property  of  which  he  desired  to  rid  himself.  Now  all  this  being 
so,  can  this  House  be  compelled  by  any  established  doctrine 
of  Equity,  merely  because  the  notice,  dated  in  January  but  pre- 
pared in  July,  was  acknowledged  by  the  Respondent,  to  mulct 
heavily  a  man  in  no  default  for  the  benefit  of  those  who,  if  they 
had  been  really  and  bond  fide  in  earnest,  and  active  in  asserting 
their  rights,  and  fulfilling  the  conditions  prescribed  at  once  by 
law  and  honesty,  had  ample  opportunity  of  avoiding  any  possi- 
bility of  loss.  What  was  that  notice  ?  Not  a  notice  of  an  actual,' 
but  of  a  prospective  and  possible  charge ;  not  a  notice  of  assign- 
ment, not  a  notice  of  a  previous  request,  not  a  notice  involving 
in  itself  a  request  that  an  assignment  might  be  completed,  but 
a  simple  statement  of  a  deed-poll  binding  Alexander   Gfopsett 
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Pbdey  to  execute'to  the  trustees  of  the  Birmingham  Banking 
Company  "  at  any  time  thereafter  at  their  request"  a  valid  as- 
signment of  his  contract.  It  was  no  notice  of  any  actually  ex- 
isting charge.  As  I  observed  in  the  course  of  the  argument, 
to  call  a  thing,  which  you  fully  describe,  a  charge  does  not  make 
it  so,  if  from  its  own  character  and  nature  it  ought  not  to  be  so 
designated.  The  notice  ^described,  no  doubt,  an  agree-  [353 
ment,  but  an  agreement  to  become  operative  only  on  a  contin- 
gency; and  it  contained  no  allegation  to  indicate  in  any  way 
that  that  contingency  had  happened.  It  showed  that  a  request 
bad  been  contemplated,  but  it  did  not  show  that  it  had  been 
made.  It  stated  the  condition  of  the  assignment  of  the  con- 
tract, which  would  really  have  created  a  charge  and  an  obliga- 
tion, but  it  did  not  pretend  that  that  condition  had  been 
fulfilled.  It  left  to  the  sub-assignee  the  perfect  freedom  to  hold 
by  his  sub-contract,  or  to  abandon  it  by  making  or  avoiding  the 
request  necessary  to  its  completion.  It  gave  the  vendor  no 
assurance  that  that  sub-contract  would  ever  be  carried  into 
effect.  It  offered  him  no  undertaking ;  it  made  no  demand ;  it 
warned  against  no  action  upon  his  part.  Did  such  a  notice  fet- 
ter his  freedom  ?  Did  it  abridge  his  rights  under  the  only  con- 
tract to  which  he  was  himself  a  party  ? 

No  authority  has  been  cited  attributing  such  an  effect  to  such 
a  document  The  vendor's  claim  to  the  balance  of  the  purchase- 
money,  and  to  have  it  paid  on  a  given  day,  was  undoubted,  and 
his  interest  in  enforcing  that  claim  was  equally  clear.  Was  he 
bound  to  postpone  the  claim  or  to  delay  its  enforcement  by  a 
notice  .of  this  kind  ?  What  duty  did  it  cast  qpon  him  ?  Was 
it  his  business  to  hunt  out  information  as  to  the  making  of  the 
request  or  the  execution  of  the  assignment  ?  That  information 
the  bankers  necessarily  possessed,  and  it  was,  in  my  judgment, 
their  duty  to  give  it,  and  not  the  vendors  to  seek  it.  If  they 
claim  to  rely  upon  a  charge  grounded  on  a  contract,  not  incho- 
ate and  contingent,  but  consummated,  at  least  by  request,  they 
with  whom  it  lay  to  make  that  request  should  have  alleged  the 
making  of  it  They  did  no  such  thing ;  on  the  contrary,  the 
notice,  by  the  non-assertion  of  the  fact,  implicitly  confesses  its 
non-existence,  and  the  vendor  seems  to  me  to  have  been  quite 
at  liberty  to  conclude  that  it  had  not  taken  place,  because  it  was 
not  relied  on. 

2  Eno.  Rep.]  5 
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We  have  had  a  good  deal  of  discussion  as  to  the  proof  of  an 
actual  request,  and  it  has  been  alleged  that,  by  pressing  for  the 
execution  of  a  mortgage,  and  otherwise,  the  bankers  fulfilled 
that  condition  of  their  contract  But  be  this  as  it  may,  it  is  not 
pretended  that  any  notice  of  such  a  proceeding  ever  reached 
Sir  William.  Foster,  and  the  Appellant  is  apparently  in  this  diffi- 
354]  culty :  *Either  the  request  was  made  in  the  manner  al- 
leged, or  it  was  not.  If  the  first,  the  fact  of  making  it  was 
suppressed  and  withheld  from  the  vendor ;  a  course  suggestive 
of  sinister  motives,  and  want  of  bona  fides,  and  such  as  I  think 
this  House  should  not  approve  or  allow  to  work  detriment 
to  the  vendor,  who  was  unw&rrantably  so  kept  in  ignorance, 
lest,  perhaps,  the  sub-contractor  should  be  bound  to  a  bargain 
which  he  might  find  it  afterwards  convenient  to  repudiate.  Or, 
on  the  other  hand,  if  no  request  was  made,  then  the  sub-con- 
tractor did  not  put  himself  into  the  position  of  a  cestui  que  trust 
standing  in  the  shoes  of  the  vendor,  and  qualified  to  dictate  to 
the  vendor  on  proper  terms  the  fulfillment  of  his  bargain.  The 
whole  matter  was  in  fieri  —  a  transaction  vital  and  active  — 
until  the  conveyance  was  made ;  and  I  do  not  think,  in  the  ab- 
sence of  coercive, authority,  that  a  notice  so  vague  and  slippery, 
making  no  proposal,  followed  by  no  action,  and  imposing  no 
responsibility,  should  be  held  sufficient  to  interrupt  the  course 
of  that  transaction,  and  denude  the  vendor  of  the  benefit  of  his 
contract  with  his  own  vendee,  and  his  liberty  to  force  it  to 
completion. 

We  have  had  references  to  the  well-known  authorities  on  the 
subject  of  notice ;  but  this  case  does  not  seem  to  me  to  come 
within  the  range  of  those  authorities.  No  doubt  notice  of  a  deed 
is  notice  of  all  that  the  deed  contains,  and  notice  of  one  instru- 
ment which  leads  on  reasonably  to  the  knowledge  of  other  in- 
struments, and  these  to  others,  maybe  taken  to  be  notice  of  the 
contents  of  all.  But  here  the  notice  is  not  of  that  kind.  It 
does  not  suggest  inquiry  as  to  any  existing  facts  or  documents 
which  it  does  not  itself  disclose.  It  states  a  conditional  and 
contingent  contract,  involving  the  possibility,  and  it  may  be 
the  intention,  of  request.  But  it  does  not  aver  a  request. 
On  the  contrary,  as  I  have  said,  it  impliedly  negatives  the 
existence  of  any.  And  I  know  no  legal  principle  which 
binds  a  vendor  under  such  circumstances    to  have  regard 
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to  the  bare  possibility  that  at  some  after  time  such  a  request 
may  be  made,  and  to  be  perpetually  watching  for  the  making 
of  it,  which,  if  it  occurs,  must  be  in  the  cognizance  of  the  other 
party,  and  on  which  it  behoves  him  to  rely.  The  case  of  Cothay 
v.  Sydenham  (*),  cited  by  Mr.  Robinson,  is  not  inapplicable  to  the 
facts  before  us.  There  notice  of  a  draft  of  a  deed  was  held  of 
*no  account,  the  Court  declaring  that  notice  of  a  deed  [355 
actually  executed  would  have  been  of  course  sufficient.  "  But 
here/'  says  the  Lord  Chancellor,  "  the  notice  is  not  of  a  deed 
but  of  an  intention  to  execute  a  deed."  "  There  is  no  case  or 
reasoning  which  goes  so  far  as  to  say  that  a  purchaser  shall  be 
affected  by  notice  of  a  deed  in  contemplation."  So  here,  ap- 
plying the  doctrine  for  the  benefit  of  the  vendor,  whilst  notice 
of  an  actual  request  might  avail  the  Appellant,  notice  of  the 
possibility,  or  the  contemplation,  or  even  the  intention  of  a  re- 
quest, cannot  suffice  for  his  purpose ;  and  as  notice  of  the  draft 
did  not  necessitate  inquiring  for  the  deed  of  which  it  was  pro- 
perly the  herald,  so  notice  that  a  request  was  the  condition  of 
an  assignment,  did  not  compel  the  vendor  to  search  for  evidence 
that  it  had  been  made.  And  so  in  Jones  v.  Smith  (3),  Sir  James 
Wigram  says,  "  The  basis  of  the  Plaintiff's  argument  is  thisf 
that  a  purchaser  is  imperatively  bound  to  inquire  wherever  he 
has  notice  of  a  feet  which  by  bare  possibility  may  affect  the 
subject  of  his  purchase.  The  affairs  of  mankind  cannot  be  car- 
ried on  with  ordinary  security  if  a  doctrine  like  that  of  con- 
structive notice  is  to  be  refined  upon  until  it  is  extended  to 
cases  like  the  present."  In  my  opinion  the  doctrine  thus  con- 
demned has  no  legitimate  application  here,  and  I  conceive  the 
notice  relied  on  to  be  wholly  insufficient  in  the  circumstances 
of  this  case  to  maintain  the  Appellant's  contention.  It  would 
have  afforded  no  answer  for  Sir  W.  Foster,  if  Pooley,  had  re- 
quired him  to  accept  the  purchase-money,  and  fulfill  the  con- 
tract ;  and  it  seems  to  me  to  give  no  sufficient  foundation  for 
the  Appellant's  claim  against  him  because  he  did  so. 

The  Lord  Chancellor  (Lord  Hdtherley) : — 

My  Lords,  this  being  an  appeal  from  a  judgment  of  my  own, 
I  have  felt  desirous  that  your  Lordships  should  express  your 
views  on  the  subject  before  I  stated  my  own.     I  confess  that 

0)  2  Bro.  C.  C,  S91,  398.  O  1  Hare,  65-09. 
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the  opinion  which  I  formed  on  the  case  on  the  original  hearing 
has  not  been  altered  by  the  arguments  that  have  been  adduced 
before  your  Lordships,  and,  of  course,  it  has  been  considerably 
confirmed  by  the  view  entertained  by  your  Lordships  on  the 
356]  case>  which  has  *coincided  with  my  own  as  to  its  result, 
but  does  not  at  all,  of  course,  bind  your  Lordships  in  any  way 
to  the  reasonings  on  which  I  founded  my  judgment 

My  Lords,  I  should  stop  here  and  not  say  a  word  more  were 
it  not  for  what  I  consider  to  be  a  very  singular  misapprehension 
which  occurred  with  reference  to  some  expressions  in  my  judg- 
ment, and  which  expressions  have  occasioned  the  infliction  upon 
your  Lordships  (for  which  I  am  sure  I  owe  the  House  an  apo- 
logy) of  the  citation  of  authorities  to  prove  the  elementary  pro* 
position  that  the  moment  that  a  contract  for  sale  and  purchase 
is  entered  into  and  the  relation  of  vendor  and  vendee  is  consti- 
tuted, the  vendor  becomes  a  constructive  trustee  for  the  vendee. 
It  is  but  a  constructive  trust.  I  do  not  see,  on  reconsidering  the 
expressions  I  made  use  of,  that  I  have  in  any  way  gone  beyond 
the  view  entertained  by  Sir  Thomas  Plumer  9  and  expressed  by 
him  in  the  case  of  Wall  v.  Bright.  I  will  merely  read  the  sen- 
tences to  show  how  extremely  nearly  alke  they  are  in  their 
phraseology ;  but  perhaps  there  is  one  word  put  in  by  Sir  Tho- 
mas Plumer  which  might  have  prevented  ambiguity,  if  ambig- 
uity there  could  be  on  this  question,  as  to  the  subject-matter  of 
consideration.  The  words  used  by  me  (*)  are,  "  It  is  quite  true 
that  authorities  may  be  cited  as  establishing  the  proposition 
that  the  relation  of  trustee  and  cestui  que  trust  does,  in  a  certain 
sense,  exist  between  vendor  and  purchaser :  that  is  to  say,  when 
a  man  agrees  to  sell  his  estate  he  is  trustee  of  the  legal  estate 
for  the  person  who  has  purchased  it,  as  soon  as  the  contract  is 
completed,  but  not  before."  That  was  in  reference  to  the  ac- 
tual conveyance.  The  expression  used  by  Sir  Thomas  Plumer 
in  Wall  v.  Bright  (*),  which  has,  I  think,  been  just  read  by  the 
noble  and  learned  lord  who  preceded  me,  is  this  :  "  The  ven- 
dor, therefore,  is  not  a  mere  trustee ;  he  is  in  progress  towards 
it,  and  finally  becomes  such  when  the  money  is  paid,  and  when 
he  is  bound  to  convey."  What  was  meant  to  be  said  by  him 
in  that  case,  and  by  me  in  the  -present,  is  this,  that  you  must 
always  take  that  coupled  with  this  remark  :  that  as  regards  the 

O  Law  Rep.  5  Ch.  Ap.,  610.  (■)  1  Jac.  &  W.,  608. 
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contract  itself — which,  by  a  fiction  of  Equity,  as  Sir  Thomas 
Plumtr  calls  it  (for  the  words  are  his,  and  not  mine),  is  consi- 
dered to  be  complete  when  it  ought  to  be  complete  — you  must 
not  so  use  the  words  as  *to  do  away  with  the  true  intent  [357 
of  that  fiction  of  Equity  which  supposes  the  money  to  be  paid 
away  with  one  hand  and  the  estate  to  be  conveyed  away  with 
the  other.  In  other  words,  you  must  not  use  that  doctrine  as 
a  means  of  impeding  the  completion  of  the  purchase.  What  I 
said  in  this  case  before  me  was  that  no  authority  had  been 
cited  (and  none  has  now  been  cited)  to  show  that  a  person  having 
an  engagement  of  this  description,  which  has  been  commented 
upon  already  by  the  noble  and  learned  lords  who  have  pre- 
ceded me  with  reference  to  the  contract  which  was  originally 
entered  into  between  the  present  Appellant  and  Pooley,  that 
person  having  an  interest  of  the  description  of  which  he  here 
gave  notice,  is  not  qualified  to  obstruct  the  completion  of  the 
purchase  by  means  of  the  interest  that  he  has  so  acquired,  on  the 
very  ground,  as  may  be  said,  that  Equity  looks  upon  the  vendor 
to  be  a  trustee,  and  look  upon  the  vendor  to  be  cestui  que  trust, 
solely  upon  the  hypothesis  that  it  considers  all  things  to  be  done 
which  ought  to  have  been  done,  and  it  will  take  care,  therefore, 
that  everything  that  ought  to  be  done  shall  be  done  before  the 
relation  is  finally  so  constituted  as  to  act  against  the  very  fulfil- 
ment of  that  contract,  the  implementing  of  which  (as  the  Scotch 
would  call  it)  is  the  very  ground  of  the  rule  which  has  been  esta- 
blished. Here  the  attempt,  as  it  appears  to  me  (and  I  have  no 
more  to  say  on  the  subject  after  the  case  has  been  so  fully  dis- 
cussed), was  an  attempt  on  the  part  of  those  who  claimed  the 
benefit  of  this  contract  to  say,  we  will,  without  paying  the  price 
of  £10,000,  insist  on  obstructing  you  in  completing  your  con- 
tract with  the  purchaser  who  comes  with  the  £10,000,  who  has 
it  in  hie  hand  ready  to  pay  you,  and  who  demands  the  perform- 
ance, On  your  part,  of  your  duty  —  the  duty  of  conveying  the 
estate  when  the  money  is  paid  (as  Sir  Thomas  Plumer  expresses 
it),  a  duty  which  arises  the  moment  the  money  is  tendered  to 
you.  To  say,  as  the  bankers  in  the  present  case  say  —  we  will 
obstruct  that,  because  if  we  had  exercised  our  option  we  might 
have  become  the  purchasers  instead  of  you,  and  you  shall  not 
be  at  liberty  to  complete  this  contract  unless  it  be  also  with  the 
charge  which  you  agreed  to  create  in  the  event  of  our  availing 
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ourselves  of  the  opportunity  you  gave  us  of  completing  the 
contract  instead  of  yourselves,  is  a  thing  which  cannot  be  per- 
mitted for  a  moment.  It  seems  to  me  that  this  case  comes 
358]  *clearly  within  the  principle  laid  down  in  the  case  cited, 
of  Rose  v.  Watson  Q)  namely,  that  it  was  one  in  which  the  per- 
sons claiming  the  benefit  of  the  charge  allowed  (as  the  expres- 
sion is  there)  the  contract  to  go  on  between  the  original  parties, 
and  did  not  interfere  with  the  execution  of  the  contract,  and 
apparently  did  not  so  interfere  for  the  very  express  reason  that 
they  were  unwilling  themselves  to  take  any  steps  to  complete 
it,  and  sought,  in  fact,  to  obtain  the  benefit  of  the  charge  with- 
out performing  the  burdens  still  remaining  to  be  discharged, 
burdens  affecting  the  contract  before  it  could  be  held  to  be  fully 
completed. 

Order  affirmed,  and  appeal  dismissed,  with  costs. 

Lord's  Journals,  14th  March,  1872. 

Solicitors  for  the  Appellant :  Newman,  Dale,  $  Stretton. 
Solicitors  for  the  Respondent :  Meld,  Roscoe,  Field,  £  Francis. 
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Feb.  20, 22,  28 ;  March  11, 1872. 

Charles  Copland  (Public  Officer  of  1  *,«««,.— 
The  bank  of  Ireland)     ....     } Appellant; 

AND 

Thomas    Perkier   Davies   and    P.  1  -d^^^^^ 
O'Connor       |  Respondents. 

Law  Reports  5  House  of  Lords,  868.* 

Construction  of  Statutes. 

Though  the  preamble  of  one  Act  may  appear  to  be  directed  against  a  parti- 
cular evil,  and  though  another  Act  may  be  passed  to  aid  lis  application,  the 
enactments  of  the  second  Act  are  not  necessarily  to  be  confined  to  the  special 
purpose  which  seemed  to  be  the  particular  object  that  the  first  had  in  view.  Its 
own  words  must  be  considered  as  explaining  and  defining  its  object  and  its  means. 

(')  10  H.  L.  C,  672. 

9  Only  so  much  of  this  case  is  given  besides  a  full  statement  of  the  facts  as  is 
considered  valuable  here. — N.  G.  M. 
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♦This  was  an  appeal  against  a  decree  of  the  master  of  [359 
the  Rolls  of  Ireland,  dated,  the  12th  of  December,  1868  (a), 
which  had  been  affirmed  on  the  15th  of  June,  1869,  by  an  Order 
of  the  Court  of  Appeal  in  Chancery  there  (*). 

The  Appellant  is  a  public  officer  of  "  The  Royal  Bank  of  Ire- 
land" The  Respondents  were  the  trustees  of  the  creditors 
of  James  Birch  Kennedy. 

James  Birch  Kennedy,  from  1845,  to  1866,  carried  on  business 
in  Dublin  as  a  dealer  in  securities  and  money,  acting  there  as 
agent  for  Glyn,  Mills,  £  Co.,  of  London,  who  on  their  part  were 
hia  correspondents  in  London.  Whether  he  legally  and  formally 
was  entitled  to  be  called  and  treated  as  a  banker  under  the  Irish 
Banking  Statutes  was  the  first  question  in  the  case. 

During  all  the  time  he  was  in  business  Kennedy  was  a  cus- 
tomer of  the  Royal  Bank,  and  had  obtained  frequent  advances 
from  it  on  the  security  of  bills  and  promissory  notes,  which  he 
indorsed  to  the  bank.  His  own  business  was  said  to  be  carried 
on  in  this  manner :  he  received  money  on  deposit,  giving  re- 
ceipts for  the  same,  discounted  bills  and  notes  charging  com- 
mission thereon,  allowed  interest  to  his  customers  on  balance 
left  by  them  in  his  hands,  gave  them  pass  and  cheque  books, 
collected  bills  for  them,  and  gave  letters  of  credit  on  London 
and  other  places.  He  never  issued  any  promissory  notes  paya- 
ble to  bearer  on  demand,  or  bank  post  bills,  or  other  promis- 
sory notes  or  bills  without  stamps,  nor  ever  obtained  from  the 
Board  of  Inland  Revenue  a  licence  to  act  as  a  banker  issuing 
notes,  nor  had  he  in  any  way  a  bank  of  issue. 

Kennedy  was  seised  of  lands  at  Clanvaraghan,  in  the  county  of 
*Down,  in  extent  about  366  acres,  and  producing  a  net  [360 
profit  rent  of  £296  per  annum  ;  and  also  of  the  lands  of  Mary- 
brook,  Dromore,  KinaUen,  and  others  in  the  county  of  Down  (part 
of  LockharVs  Quarter  of  KinaUen) ;  and  of  two  houses,  one  in 
Crow  Street,  the  other  in  Temple  Lane,  in  the  city  of  Dublin, 
under  lease  for  the  residue  of  a  term  of  forty  years.  He  was 
also  possessed  of  a  house  and  premises,  No  50,  Dame  Street,  in 
the  city  of  Dublin,  and  ground  at  the  rear  held,  under  lease 
dated  20th  of  December,  1834,  for  a  term  of  900  years. 

On  the  7th  of  July,  1863,  Kennedy  had  presented,  as  owner 
of  the  lands  of  Clanvaraghan,  a  petition  to  the  Landed  Estates 

O  It.  Law  Rep.  3  Eq.,  31,  nam.  Denies  v.  Kennedy.  (■)  Ibid.,  688. 
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Court  in  Ireland,  for  an  order  for  sale  of  these  lands,  which 
order  was  made  on  the  1st  of  August,  1863.  It  did  not  appear 
that  this  order  was  immediately  acted  on. 

On  the  3d  of  May,  1864,  Kennedy  deposited,  by  way  of  equita- 
ble mortgage,  with  the  Appellant,  as  public  officer  of  the  Royal 
Bank,  the  title  deeds  of  the  premises  held  by  him  at  No.  50, 
Dame  Street,  Dublin,  as  a  security  for  any  advances  that  might 
from  time  to  time  be  made  to  him  by  the  bank.  This  deposit 
was  not  accompanied  by  any  writing.  In  June,  1866,  the  Ap- 
pellant applied  to  Kennedy  for  the  payment  of  then  outstanding 
advances,  or  for  the  deposit  of  farther  securities,  and  on  the 
29th  of  June,  1866,  Kennedy  offered  by  letter  to  deposit  with 
the  Appellant  the  title  deeds  of  the  lands  of  Maryboook,  Dromore, 
and  other  lands  in  the  county  of  Down  (part  of  LockharVs  Quar- 
ter of  Kinallen),  and  handed  to  the  Appellant  one  of  these  deeds, 
promising  to  procure  the  others  from  his  residence  in  Down. 
He  did  shortly  afterwards  deliver  to  the  Appellant  a  box  of 
title  deeds,  which  were  examined  by  the  Appellant's  solicitors, 
who  advised  that  farther  deeds  should  be  deposited.  On  the 
6th  of  July,  1866,  a  letter  signed  by  J.  B.  Kennedy,  dated  29th 
of  June,  1866,  and  addressed  to  Copland  as  managing  director 
of  the  Royal  Bank,  was  delivered  to  Copland.  It  was  in  the  fol- 
lowing terms  : —  "  Sir  —  You  at  present  hold  as  security  for  the 
overdraft  on  account,  the  lease  of  No.  50,  Dame  Street,  Dublin, 
and  ground  at  the  rear.  In  addition  to  this  lease,  and  in  lieu 
of  the  other  securities  at  present  held,  I  lodge  with  you  the 
deeds  under  which  I  hold  the  lands  and  house  of  Marybrook, 
county  of  Down  (part  of  LockharVs  Quarter  of  Kinallen)  and  a 
361]  *farther  interest  out  of  other  parts  of  Lockhart's  Quarter.9' 
The  deeds  themselves  were  deposited  on  the  20th  of  July. 
This  deposit  of  deeds  was  never  made  the  subject  of  registry; 
On  the  1st  of  August,  1866,  Kennedy  stopped  payment ;  and  on 
the  2d  of  August  presented  his  petition  to  the  Court  of  Bank- 
ruptcy and  Insolvency,  pursuant  to  the  provisions  of  the  20  & 
21  Vict.  c.  60  (Ir.). 

On  the  8  th  of  August  a  meeting  of  Kennedy  and  his  creditors 
took  place,  when  it  was  agreed  and  resolved  that  he  should, 
under  the  33  Geo.  2,  c.  14  (Ir.),  and  40  Geo.  3,  c.  22  (Ir.),  vest 
all  his  real  and  personal  estates,  credits,  and  effects,  in  the  Re- 
spondents as  trustees  under  those  Acts.    This  resolution  waa 
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carried  into  effect  by  a  deed  dated  the  27th  of  August,  1866, 
wherein  he,  the  party  of  the  first  part,  was  described  as  of  "  No. 
50,  Dame  Street,  in  the  city  of  Dublin,  banker."  Under  this 
deed  the  Respondents  Davies  and  0'  Connor,  and  one  other  per- 
son, Moyes,  were  appointed  trustees.  The  deed  was  executed 
among  others  by  the  Appellant,  as  the  representative  of  the 
Boyal  Bank  (*). 

The  debts  of  Kennedy  were  described  in  the  deed  as  amount- 
ing to  £28,765,  and  the  debts  due  to  the  Royal  Bank  not  secured 
by  the  deposit  of  deeds,  were  stated  to  amount  to  £3911  and 
£6248.  But  these  sums  represented  negotiable  securites,  which 
at  the  date  of  Kennedy's  stopping  payment  were  current,  but 
which  were  afterwards,  with  the  exception  of  a  sum  of  £67,  duly 
paid  by  the  persons  liable  upon  them.  Different  proceedings 
♦appeared  to  have  been  carried  on  under  this  trust  deed,  [362 
but  on  the  6th  of  April,  1867,  Kennedy  was,  on  the  application 
of  Patrick  Donegan,  duly  adjudicated  a  bankrupt,  and  Donegan 
was  appointed  his  trade  assignee.  Disputes  still  continuing  as 
to  the  relative  priorities  of  the  general  creditors  under  the  trust 
deed,  and  of  creditors  who  claimed  to  have  preferential  secu- 
rities by  way  of  deposits  creating  equitable  mortgages,  the 
creditors'  trusteee,  now  represented  by  the  Respondents,  in 
January,  1868,  filed  a  bill  in  Chancery,  making,  among  others, 
the  Appellant  a  party  thereto,  for  the  purpose  of  administering 
Kennedy's  estate  under  the  provisions  of  the  33  Geo.  2,'  c.  14 
(Jr.),  and  of  having  the  rights  of  all  parties  formally  declared. 

C1)  In  June,  1867,  the  rightB  of  the  writing.    The  case  was  heard  before 

parties  under  this  deed  were  brought  Judge  Ddbbs,  who,  on  the  8th  of  July, 

under  the  consideration  of  the  Landed  1867,  decided  the  following  points : — 

Estates  Court,  the  parties  to  the  conten-  That  the  Banker's  Act,  38  Geo.  2,  c.  14 

tion  being  the  trustees  under  the  deed  of  (Ir.)  had  not  been  repealed ;  that  Ken- 

the  27th  of  August,  1866,  on  the  one  nedy  was  a  banker  within  the  meaning 

hand,  and  Messrs.  Brunker  and  Peebles,  of  that  Act,  though  he  had  no  licence 

two  creditors  of  Kennedy,  on  the  other,  to  issue  notes ;  that  neither  an  equit- 

These  gentlemen  claimed  a  sum  of  £700  able  mortgage  created  by  deposit  of 

as  due  to  them  on  a  judgment  obtained  deeds  alone,  nor  a  mortgage  judgment, 

by  them  as  trustees  of  the  settlement  was  such  a  security  as  is  excepted  from 

executed  upon  Kennedy's  marriage,  and  the  operation  of  that  statute,  and  that 

Mr.  Peebles  farther   claimed  £700  as  such  securities,  if  unregistered,  gave  the 

advanced  by  him  to  Kennedy  in  May,  holders  of  them  no  priority  over  the 

1859,  upon   the   deposit  of  the   title  general  creditors:   Be  Kennedy's  Es* 

deeds  of  the  lands,  accompanied  by  a  tote,  Ir.  Law  Rep.  1  Eq.  425. 
verbal   agreement,   but   without   any 

2  Eng.  Rep-I  6 
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The  bill  prayed  that  the  trusts  of  the  deed  of  the  27th  of 
August,  1866,  might  be  carried  into  execution,  and  the  real  and 
personal  estate  of  Kennedy  administered  pursuant  to  the  provi- 
sions of  the  33  Geo.  2,  c.  14  (ih),  and  for  declarations  that  the 
Appellant  and  certain  other  creditors  (with  whom  an  equitable 
deposit  of  deeds  had  been  made),  were  not  entitled  to  priority 
as  to  the  lands  the  subject  of  their  deeds. 

The  appellant  put  in  his  answer  to  this  bill,  and  submitted 
that  the  Act  33  Geo.  2,  c.  14  (Ir.),  was  no  longer  in  force,  but 
waa  inconsistent  with,  and  repealed  by,  the  effect  of  the  provi- 
sions of  the  20  &  21  Vict.  c.  60,  relating  to  bankruptcy  in  Ireland; 
and  farther,  that  Kennedy  was  not  "  a  banker  "  within  the  pro- 
visions of  the  statute  of  33  Geo.  2,  c.  14  (Ir.),  nor  was  the  Appel- 
lant, in  respect  of  his  equitable  mortgage,  "  a  creditor  "  of 
Kennedy  within  the  meaning  of  the  same  Act.  The  Appellant 
farther  contended  that  the  deed  of  the  27th  of  August,  1866, 
was  not  a  deed  approved  by  the  majority  of  creditors  of  Kennedy, 
and  that  the  same  was,  therefore,  void  and  inoperative  as 
against  the  Royal  Bank;  that  the  equitable  mortgages  by 
deposit  of  deeds  in  May,  1864,  and  in  July,  1866,  were  not,  nor 
was  either  of  them  within  the  meaning  of  the  33  Geo.  2,  c.  14 
(Ir.),  neither  of  them  being  capable  of  registry ;  and  that  the 
second  of  them,  having  regard  to  the  date  when  it  was  effected 
(which  was  less  than  one  month  before  Kennedy  stopped  pay- 
ment), did  not  require  to  be  registered  under  the  said  Act,  and 
was  not  affected  by  want  of  registry,  but  that  these  equitable 
363]  mortgages  constituted  valid  securities  *upon  the  property 
therein  comprised,  and  entitled  the  mortgagees  to  priority. 

The  cause  was  heard  before  the  Master  of  the  Rolls,  who,  on 
the  12th  of  December,  1868,  made  a  decree  whereby  he  declared 
that  the  trusts  of  the  indenture  of  the  27th  of  August,  1866, 
were  to  be  carried  into  effect,  that  the  estates,  real  and  personal, 
of  Kennedy  were  to  be  administered  pursuant  to  the  provisions 
of  the  33  Geo.  2,  c.  14(  Jr.),  and  that  the  trustees  and  other  cre- 
ditors of  Kennedy  who  were  such  at  the  lime  he  stopped  pay- 
ment, ought  to  be  paid  their  demands  out  of  his  real  and  personal 
estate  without  regard  to  priority  or  preference  other  than  as 
provided  by  that  statute  ;  and  farther,  that  the  debts  claimed 
by  the  Royal  Bank  of  Ireland,  represented  by  Copland,  as  due 
and  as  secured  by  the  equitable  mortgages  in  the  pleadings 
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mentioned,  were  not  debts  secured  by  deed  or  conveyance  re- 
gistered pursuant  to  the  provisions  of  the  33  Geo.  2,  c.  14  (Ir.) 
and  that  the  said  Royal  Bank  had  no  right  to  priority  or  prefe- 
rence, by  virtue  of  the  said  equitable  mortgages  respectively,  in 
point  of  payment  thereof,  over  the  trustees  and  the  other  credi- 
tors of  Kennedy  (*). 

The  appellant  took  the  case  to  the  Court  of  Appeal,  where 
it  was  argued  in  April,  1869,  and  on  the  15th  of  June  the  appeal 
was  dismissed  and  the  decree  affirmed  (*),  the  Lord  Chancellor 
OHag<m  agreeing  on  all  points  with  the  Master  of  Rolls,  the 
Lord  Justice  Christian  differing  from  him  on  one  point,  namely, 
that  of  the  meaning  of  33  Geo.  2,  c.  14  (Ir.)y  which  he  held  to  be 
confined  to  bankers  who  issue  notes  (*).  The  case  was  then 
brought  up  by  appeal  to  this  House. 

f)  Ir.  Law  Rep.,  3  Eq.,  31,  nom  Denies  trade  is  chiefly  "  carried  on  by  promis- 

v.  Kennedy.  sory  notes   and   accountable   receipts 

(*)  Ibid.,  668.  given  by  bankers,  and  the  currency  of 

O  The  Acts  of  Parliament,  on  the  these  notes  will  be  promoted  by  giving 
words  of  which  the  decision  of  this  a  more  effectual  security  to  the  credit- 
case  depended,  are  (as  far  as  is  material  ore  of  such  bankers  than  they  have  at 
here)  thus  expressed : —  present." 

The  8  Geo.  1,  c  14  (Ir.)  intituled  It  then  recites  the  Act  of  Geo.  1, 
"An  Act  for  the  better  securing  the  declares  that  it  has  "not  sufficiently 
Payment  of  Bankers'  Notes,"  recites  provided  for  the  security  of  such  credit- 
that  "The  trade  of  this  kingdom  is  ore,"  and  then  repeals  the  Act,  and 
partly  carried  on  by  the  means  of  cash  directs  that  nothing  contained  in  the 
notes  given  by  bankers,"  and  that  it  is  said  Act  "  shall  in  any  sort  obstruct  or 
necessary  to  secure  payment  of  the  impede  the  operation  of  all  or  any  of 
same,  and  speaks  of  persons  "  issuing  the  clauses  herein  contained." 
out  promissory  notes  for  the  payment  Sect.  2.  "  All  deeds  and  conveyan- 
of  money  so  deposited  on  demand,"  ces  made  by  any  banker  or  bankers 
and  in  its  subsequent  provisions  speaks  before  the  1st  of  August,  1760,  whereby 
of  "  such  bankers "  who  do  not  pay  any  real  estate,  &c,  shall  be  granted" 
M  such  notes  upon  demand,  when  the  Ac.,  "  which  shall  not  be  registered  and 
same  is  or  shall  become  due,"  and  enrolled  pursuant  to  the  directions  in 
declares  that  "  such  banker,  or  person  the  said  recited  Act  shall  be  deemed 
or  persons,  so  making  default "  shall  be  fraudulent  and  void  against  all  credit- 
liable  to  pay  not  only  the  sums  due  "on  ore  of  such  banker  and  bankers,"  and 
such  note  or  notes,"  but  also  legal  inter-  that  all  deeds,  and  conveyances  "  exe- 
est  from  the  time  of  the  demand.  cuted  after  the  1st  of  August,  1760, 

The  33  Geo.  2,  c  14  (Ir.)  is  intituled  by  any  banker  or  bankers"  whereby 

"  An  Act  for  repealing  the  8  Geo.  1,  c.  any  part  of  their  real  estate  or  lease- 

14,  intituled  'An  Act  for  the  better  se-  hold  interest  "  shall  be  mortgaged,  in- 

curing  the  Payment  of  Bankers' Notes/  cumbered,  or  affected,"  shall  be  duly 

and  for  providing  a  more  effectual  Re-  registered  in  the  office  for  the  public 

medy  for  the  Security  and  Payment  of  registry  of  all  deeds  within  one  calen- 

Debts  due  by  Bankers."    It  recites  that  dar  month  from  the  time  of  the  execu- 
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364]  *Sir  JR.  Palmer,  Q. C. ,  and  Mr.  Kendall,  for  the  Appellant : — 

The  rights  of  the  Appellant  are  valid  under  the  deposit  of 

deeds  made  to  him  by  Kennedy,  and  are  not  affected  by  the  trust 

tion  thereof  as  aforesaid  by  such  banker  personal,  are  to  be  liable  for  his  debts 
or  bonkers,  and  that  for  want  of  such  without  regard  to  priority, "  other  than 
registry  every  such  deed  and  convey-  and  except  such  debts  and  incumbran- 
ance  as  aforesaid  shall  be  deemed  ces  as  shall  be  secured  by  deeds  or 
fraudulent  and  void  against  all  and  conveyances  registered  as  aforesaid." 
every  creditor  of  such  banker  and  These  are  to  have  force  and  effect "  as 
bankers,  though  made  or  given  for  if  this  Act  had  not  been  made." 
valuable  consideration.  Sect.  10.  "  Where  any  banker  or  bank- 
Beet.  8  enacts  that "  all  grants,  sales,  era"  having  "  stopped  payment,"  shall 
alienations,  &c.,  made  by  "  any  banker  within  three  months  next  after  such 
during  the  time  he  continues  a  banker"  stopping  of  payment  by  any  deed  or 
of  any  part  of  his  real  estate  in  trust  deeds,  vest  his  or  their  whole  real  or 
for  a  child,  &c.,  shall  be  utterly  void  personal  estates,"  &c.,  in  one  or  more 
as  against  creditors,  though  given  for  trustees  for  the  payment  of  all  debts, 
valuable  consideration.  "such  deed  or  deeds  shall  be  valid  and 
Sect.  4  enacts,  "  that  no  banker  or  effectual  to  all  intents  and  purposes," 
bankers"  shall,  after  the  10th  of  May,  the  estates  shall  stand  vested  in  the  trus- 
1760,  "give  any  note,  negotiable  re-  tees,  and"  thebanker  or  bankers  be  freed 
ceipt,  or  accountable  receipt,"  witH  any  and  discharged  "  from  their  debts, "  such 
promise  for  the  payment  of  interest  and  debts  only  excepted  as  are  by  this  act 
that  "all  notes  and  receipts  by  any  entitled  to  a  preference  before  other 
banker  or  bankers  with  such  promise  debts." 

or  engagement  for  the  payment  of  Sect  11  enacts,  "That  in  all  such  deeds 
interest  shall  be  absolutely  null  and  to  be  executed  by  such  banker  or  bank- 
void."  era  after  the  20th  of  April,  1760,  the 
Sect.  5  makes  "  any  banker  or  bank-  trustee  or  trustees  therein  named  shall 
ers"  not  paying  their  notes  or  negotia-  be  approved  of  by  the  majority  in  value 
ble  receipts  or  accountable  receipts  of  the  creditors  of  such  banker  or  bank- 
issued  or  given  by  him  or  them"  upon  era,  or  by  the  Lord  Chancellor,  or  the 
demand,  liable  to  pay  interest  from  the  Commissioners  of  the  Great  Seal,  or  the 
time  of  demand.  Commissioners  for  hearing  causes  in  the 
Sect.  6.  Receipts  or  discharges  by  Court  of  Chancery  for  the  time  being." 
"any  banker  or  bankers"  after  stopping  The  13th  section  provided  "that  all 
payment,  shall  be  void;  so  shall  con-  promissory  notes  issued  by  any  bank 
veyances  "by  any  banker"  made  after  shall  be  paid  before  any  receipt  given 
he  has  absconded  or  stopped  payment,  or  issued  out  of  such  bank." 
though  made  for  valuable  consideration.  40  Geo.  8,  c.  22  (Ir.)  recites  38  Geo.  2, 
Sect.  7.  "  The  persons  of  all  bankers"  and  that  no  provision  is  thereby  made 
who  stop  payment  between  the  15th  for  the  safety  of  bankers'  persons  who 
of  April  and  the  21st  of  June,  1760,  might  stop  payment  after  the  5th  of 
who  have  vested  their  estates  in  trus-  March,  1762.  It  then  enacts  that  bank- 
tees  for  the  payment  of  debts,  free  from  era  who  have  stopped  payment  since 
arrest  till  March,  1762.  the  1st  of  AprU,  1798,  or  may  hereafter 
Sect.  8.  After  "  any  banker  "  shall  ab-  stop  payment,  shall  be  free  from  arrests 
scond  or  conceal  himself,  or  stop  pay- ,  and  executions  provided  they  vest  their 
ment,  or  die,  all  his  effects,  real  and  property  in  trustees  for  the  payment  of 
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deed  ^executed  in  August,  1866,  under  which  the  Respond-  [365 
ente  claim.  For,  first,  the  32  Geo.  2,  c,  14  (Jr.)  is  repealed, 
if  not  entirely,  at  least  so  far  as  relates  to  bankers  who  stop  pay- 
ment and  become  bankrupt,  even  though  it  may  not  be  repealed 
as  to  those  who  stop  payment  but  do  not  become  bankrupt. 
Secondly,  if  it  is  not  repealed,  then  it  only  applies  to  bankers 
who  have  received  licences  to  issue  notes  and  carry  on  banks 
of  issue.  Thirdly,  equitable  mortgages  by  deposit  of  deeds  are 
not  capable  of  being  registered  under  the  33  Geo.  2  c.  14  (Jr.), 
and  therefore  the  want  of  registration  will  not  affect  them. 
Fourthly,  jf  it  should  be  thought  that  the  writing  accompany- 
ing the  deposit  of  deeds  in  this  case  was  something  which  could 
be  registered,  and  which  required  registration,  then  the  answer 
is,  that  the  month  within  which  the  equitable  mortgagee  was 
allowed  to  register  had  not  elapsed  when  Kennedy  stopped 
^payment,  and  consequently  the  want  of  registration  [366 
could  not^  affect  the  mortgage.  And  fifthly,  the  trust  deed  of 
August,  1867,  is  itself  bad,  not  having  received  the  approval  of 
a  majority  in  value  of  the  creditors,  according  to  the  provisions 
of  the  statute  under  which  it  assumed  to  be  executed. 

The  provisions  of  the  33  Geo.  2,  c.  14  (Ir.)  are  best  explained 
by  a  reference  to  the  previous  statute,  «8  Geo.  1,  c.  14  (Ir.). 
That  statute  reciting  that  the  trade  of  the  country  was  in  great 
measure  carried  on  by  notes  payable  on  demand,  and  that  it  was 
necessary  to  make  provision  for  rendering  them  securfe,  provided 
that  any  person  carrying  on  the  trade  or  calling  of  a  banker  who 
issued  out  notes  for  the  payment  of  money  on  demand  should 
be  liable  to  be  dealt  with  in  a  particular  manner.  This  statute 
was  itself  repealed  by  the  33  Geo.  2,  c.  14  (Ir,),  but  its  provi- 
sions were  re-enacted,  and  others  were  added  to  them.  The 
preamble  and  enactments  of  the  latter  statute  recited  and  were 
similar  to  those  of  the  statute  which  had  preceded  it,  and  the 
two  statutes  only  differed  from  each  other  because  of  the  fact  that 
the  later  embraced  a  greater  number  of  subjects  than  did  the 
earlier  one,  and  treated  them  in  a  somewhat  different  manner. 
The  purpose,  however,  was  the  same  in  both,  and  both  alike 

all  their  debts  "pursuant  to  the  recited  shall  in  writing  under  their  hands  and 

act/'  but  it  provides  that  no  banker  seals  certify  to  the  Lord  Chancellor/' 

"  shall  be  entitled  to  the  benefit  allowed  &c., "  that  Buch  banker  hath  in  all  things 

by  this  act  unless  the  trustees  in  such  conformed  himself  to  the  direction  "  of 

deed  named,  or  the  major  part  of  them,  the  39  Qeo.  2,  &c. 
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related  to  banks  of  issue.  Now,  as  Kennedy  never  obtained  a 
licence  to  carry  on  the  business  of  a  bank  of  issue,  and  could 
not  issue  a  note  without  such  licence,  the  statute  of  Geo.  2  can- 
not apply  to  him.  Lord  Justice  Christian  (*)  was  clearly  of  that 
opinion,  thinking  that  the  plain  object  and  intention  of  the 
Legislature  had  been,  in  the  statutes  8  Geo.  1  and  33  Geo.  2, 
directed  to  persons  carrying  on  the  business  of  banks  of  issue, 
and  to  them  alone.  He  considered  that  the  case  of  Stafford  v. 
Henry  (*)  justified  that  view  of  the  matter ;  and  he  adopted,  as 
a  principle  of  construction,  that  which  was  stated  by  Sir  John 
Leach  in  Emanuel  v.  Constable  (*),  where  general  words  in  the 
enacting  part  of  one  statute  were  restrained  by  reference  to  its 
preamble;  that  preamble  itself  dealing  with  the  provisions  of  a 
previous,  statute.  The  25  Geo.  2,  c.  6,  had  declared  that  when 
"  any  person  shall  attest  any  will  or  codicil  to  whom  any  bene- 
ficial devise,  &c,  affecting  any  real  or  personal  estate  shall  be 
367]  thereby  given,"  such  gift  shall  be  void;  *but  Sir  John 
Leach  —  observing  that  the  statute  of  Geo.  2  recited  the'  Statute  of 
Frauds,  and  then  appeared  to  make  its  own  enactments  supple- 
mentary to  that  statute,  indicating  in  that  way  the  special  intention 
of  the  Legislature  —  held  that  the  25  Geo.  2,  c.  6,  did  not  extend 
to  wills  of  personal  estate  only,  and  declared  that  the  words 
"  any  will  or  codicil "  in  the  statute  of  Geo.  2,  must  throughout 
that  statute  be  read  with  reference  to  the  recited  statute,  "  any 
such  will  or  codicil."  Hawkins  v.  Oathercole  (*),  and  Salkdd  v. 
Johnston  (*)  are  cases  to  the  same  effect.  The  rule  thus  adopted 
in  those  cases,  which  was  to  give  effect  to  particular  words 
though  they  appeared  to  be  inconsistent  with  a  general  intent, 
must  be  applied  to  the  present.  The  33  Geo.  2  must  be  taken 
to  apply  to  the  same  matters  to  which  the  8  Geo.  1  applied,  and 
then  Kennedy  must  be  treated  as  a  person  not  coming  within 
their  provisions. 

The  33  Geo.  2  has  (at  all  events  partially,  if  not  entirely)  been 
repealed.  It  was  repealed  by  the  effect  of  the  first  Irish  Bank- 
ruptcy Act,  11  &  12  Geo.  3  (and  then  by  the  40  Geo.  3,  c.  22  {Ir.\ 
which  superseded  it),  and  the  rules  of  the  bankrupt  law  substi- 
tuted for  its  own.     Such  was  the  opinion  expressed  by  Lord 


0)  Ir.  Law  Rep.  3  Eq.  691,  et  seq. 
f)  12  Ir.  Eq.  Rep.  400. 
O  3  Ruse.  436. 


)  6  De  G.  M.  &  G.,  1 ;  see  per  L.  J. 
Turner,  21. 
v»)  1  Hare,  196. 
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Si.  Leonards,  in  &  Flaherty  v.  McDowell  (!).  He  said  (*) :  "  Every 
provision  of  the  11  &  12  Geo.  3  is,  in  my  opinion,  in  direct  con- 
flict with  the  Act  33  Geo.  2."  So  that  though  its  repeal  had 
not  been  in  terms  declared,  it  had  been  in  fact  effected,  because 
the  provisions  of  the  statutes  were  inconsistent  with  each  other. 
The  33  Geo.  2  had  subjected  all  the  property  of  persons  trading 
as  bankers  to  liability  to  their  creditors  in  respect  of  the  notes 
they  had  issued ;  so  that  every  deed  which  a  man,  being  a 
banker,  had  executed  affecting  his  property,  was,  unless  enrolled 
within  a  specified  time,  void  as  against  his  creditors ;  and  it 
was  so  although  made  for  a  valuable  consideration,  and  with 
perfect  good  faith.  The  object  of  the  Legislature  had  been  to 
give  the  greatest  possible  security  to  the  holders  of  notes  issued 
by  bankers.  These  were  special  provisions  applicable  only  to 
bankers  who  were  carrying  on  business  in  the  way  of  banks  of 
issue,  so  that  even  if  the  33  Geo.  2  was  still  unrepealed  it  could 
not  apply  to  Kennedy,  for,  if  a  banker  at  all,  *he  had  [368 
never  kept  a  bank  of  issue.  But,  in  fact,  the  33  Geo.  2,  c.  14 
(Ir.)  was  repealed  by  the  11  &  12  Geo.  3,  c.  8  (Jr.).  This  latter 
provided  a  general  bankrupt  law  for  Iretiftd,  and  made  tinkers, 
by  name,  subject  to  that  law.  On  any  persons  in  trade,  includ- 
ing bankers,  committing  an  act  of  bankruptcy,  \t  made  their 
property,  real  and  personal,  at  once  liable  to  the  payment  of 
their  debts,  and  for  that  purpose  vested  it  in  their  assignees ; 
admitting,  however,  certain  alienations. of  their  property  pre- 
viously made,  bond  fide,  to  be  protected  against  this  general 
operation  of  the  law.  This  Bankruptcy  Act  also  protected  pur- 
chasers for  valuable  consideration  and  bond  fide  settlements  and 
conveyances,  without  notice,  which  was  in  direct  conflict  with 
the  former  statute.  Its  provisions,  were,  therefore,  entirely  in 
opposition  to  those  of  33  Geo.  2;  and  as  the  provisions  of  the 
two  statutes  were  thus  in  conflict,  the  rule  applied  that  those 
of  the  later  statute  must  prevail.  Those  of  the  earlier  Act  must 
consequently  be  treated  as  repealed.  The  case  of  Hayden  v. 
Carroll  (*)  had  been  relied  on  in  the  Court  below,  to  show  that 
m  the  11  Geo.  3  did  not  repeal  the  33  Geo.  2,  Lord  Clare  having 
expressed  an  opinion  to  that  effect  in  the  House  of  Lords  in 
Ireland;  but  that  opinion  was  examined  in  this  House  by  Lord 

O  6  H.  L.  C,  142.  O  «  H.  L.  C,  166. 

O  8  Ridg.  P.  C,  645. 
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£/.  Leonards,  in  0' Flaherty  v.  McDowell  (x),  and  shown  to  be  er- 
roneous; and  Lord  $.  Leonards  there  distinctly  declared  that, 
"  If  a  man  was  made  a  bankrupt  under  the  common  Bankruptcy 
Act,  it  would  be  impossible  to  say  that  he  could  be  at  all  bound 
by  the  provisions  of  the  33  Geo.  2."  In  Fawcett  v.  Hodges  (2) 
it  had  also  been  said  that  the  33  Geo.  2  was  still  an  unrepealed 
statute,  but  that^ase  cannot  affect  the  present,  for  it  was  dis- 
tinctly overruled  in  this  House  in  0' Flaherty  v.  McDowell  (*). 

The  bankruptcy  law  which  is  now  in  force  in  Ireland,  20  & 
21  Vict.  c.  60,  has  superseded  all  the  early  Irish  Bankruptcy 
Acts,  but  it  does  not  contradict,  it  has  applied  and  extended 
them.  That  law  must  be  taken  to  apply  here,  and  it  leaves  the 
rights  of  the  Appellant  under  these  equitable  mortgages  un- 
touched. These  equitable  mortgages  constituting,  as  they  did, 
a  dealing  and  transaction  with  the  bankrupt  bond  fide  entered 
369]  iato  before  the  date  *and  issuing  of  the  commission,  are, 
under  the  6  Will.  4,  c.  14,  s.  95,  perfectly  valid,  "  notwithstand- 
ing any  prior  act  of  bankruptcy  by  him  committed,"  and  cannot 
now  be  impeached.  That  statute  has  been  repealed  by  the  20 
&  21  Vict.  c.  60,  which,  however,  substantially  re-enacts  it,  and 
thus  sect.  95  of  the  earlier  statute  is,  in  fact,  replaced  by  sect. 
328  of  the  later  statute,  which  only  differs  as  to  this  matter 
from  its  predecessor  by  more  extensively  validating  such  trans- 
actions. 

But,  farther,  if  the  provisions  of  the  33  Geo.  2,  c.  14,  are  still 
considered  to  be  in  force  so  as  to  require  the  register  of  convey- 
ances executed  by  any  banker  whatever,  then  the  answer  in  this 
case  is,  that  those  provisions  cannot  apply  when  there  has  been 
no  execution  of  any  deed,  but  a  mere  deposit  of  existing  deeds, 
creating  an  equitable  mortgage  alone.  Such  a  deposit  is  inca- 
pable of  being  registered  under  the  Act.  There  is  nothing  to 
register.  In  the  Landed  Estates  Court  a  great  mistake  was 
made ;  it  was  admitted  that  there  could  be  no  register  of  a  mere 
deposit  (4),  but  it  was  nevertheless  said  that  under  the  effect  of 
the  Bankers  Acts  (which  there  were  held  to  be  in  force  and  ap- 
plicable), the  whole  transaction  was  void  as  to  the  creditors,  for 
that  "  If  they  ought  to  be  registered  they  have  not  been  so  — 
and  if  they  could  not,  they  have  no  priority ;"  and  so  the  lands, 

C)  6  H.  L.  C„  167,  ei  seq.  (*)  3  Ir.  Eq.,  Rep.,  232.  (■)  6  H.  L.  C,  142. 

(4)  Be  Kennedy's  Estate  Ir.  Law  Rep.  1  Eq.,  425, 480. 
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which  had  been  made  the  subject  of  equitable  mortgage,  were 
held  to  be  vested  in  the  trustee  under  the  creditor's  deed.  That 
holding  was  erroneous ;  neither  the  2d  nor  the  8th  section  of 
the  33  Geo.  2  touches  such  a  case  as  this;  it  was  a  matter 
wholly  unprovided  for,  and  being  so,  the  statute  can  have  no 
effect  upon  it 

*The  Solicitor-General  (Sir  G.  Jessefy&n&Mr.  Peter  Martin  [370 
(of  the  Irish  Bar),  for  the  [Respondent : — 

The  cases  referred  to  do  not  warrant  the  contention  that  the 
33  Geo.  2,  c.  14  (Ir.)  is  repealed.  Where  there  are  subsequent 
♦statutes  which,  treating  of  the  same  matters  as  statutes  [371 
which  have  preceded  them,  make  other  different  and  opposing 
enactments  respecting  those  particular  matters,  then,  of  course, 
the  earlier  enactments  must  be  considered  as  so  far  repealed. 
But  where  the  two  sets  of  enactments  treat  not  only  of  the  same 
but  of  different  matters,  are  capable  of  being  read  together, 
have  the  same  object  in  view,  and  do  not  contradict  but  rather 
assist  each  other,  the  later  working  out  more  extensively  the 
purpose  of  the  earlier  statute,  there  is  no  ground  for  any  argu- 
ment as  to  the  repeal  of  the  one  by  the  other.  They  must 
stand  together.  This  was  the  opinion  of  Lord  Clare  in  the  Irish 
House  of  Lords  in  Hayden  v.  Carroll  (*),  and  that  was  substan- 
tially admitted  by  Lord  St.  Leonards  in  Oy  Flaherty  v.  M'Dowett  (a). 
In  fact,  his  Lordship  there  only  suggested  a  partial  repeal  of 
the  33  Geo.  2,  while  Lord  Wensleydale  in  that  same  case,  dis- 
tinctly declared  that  the  33  Geo.  2,  c.  14,  was  not  repealed  by 
the  11  &  12  Geo.  3,  c.  8  (3).  The  statute  has  been  treated  as 
still  in  force  in  a  great  many  cases :  Lord  Clancarty  v.  Latouche  (s) ; 
Be  Anderson  (4),  which  latter  is  a  strong  case,  for  there  an 
attempt  was  made  to  make  money  bonds  the  subject  of  regis- 
tration under  the  Act,  but  the  Court  held  that  bonds  were  not 
deeds  whereby  lands  were  affected,  and  therefore  did  not  re- 
quire to  be  registered  pursuant  to  the  provisions  of  the  33  Geo. 
2,  c.  14.  If  they  had  been  deeds  of  that  kind  they  mnst  have 
been  registered.  It  is  impossible  to  have  a  stronger  instance 
of  the  recognition  of  the  existence  of  the  statute.  Spearing  v. 
Delaeour  (5)  is  to  the  same  effect.     The  statute  of  Geo.  2  is  really 

P)  3  Ridg.  P.  C,  645.  (•) 1  Ball.  &  B.,  420,  429. 

(")  6  H.  L.  C,  142.  («)  Cooke  &  Alcock,  1. 

0 1  D.  &  Wal.,  591-595. 
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sustained  and  enforced  by  the  operation  of  the  40  G-eo.  3,  c.  21 
(Jr.),  and  its  continued  existence  has  been  distinctly  recognised 
in  different  statutes.  Thus  the  47  Geo.  3,  c.  74,  s.  2,  expressly 
declares  that  nothing  in  that  Act  shall  be  taken  to  repeal  the 

32  Geo.  2,  c.  14,  and  the  13th  section  of  the  11  Qeo.  4,  c,  47, 
makes  the  same  declaration,  while  the  8  &  9  Vict.  c.  37,  s.  4, 
treats  the  whole  statute  as  one  still  in  full  force,  but  repeals  the 
15th  section  of  it  so  far  as  that  section  prohibits  public  officers 
from  being  partners  in  banks. 

372]      *The  opinion  of  Lord  St.  Leonards,  in  (yHdheriy  v. 
M'Dowell  (l),  did  not  go  to  the  extent  now  contended  ;  but  if 
the  single  dictum  that  the  two  Acts,  33  Geo.  2  and  11  Geo.  3, 
are  in  "  direct  conflict "  with  each  other,  is  to  be  relied  on,  so 
as  to  found  the  argument  that  the  later  repealed  the  earlier 
statute,  then  an  equally  strong  and  a  more  clearly  expressed 
dictum,  that  of  Lord  WensUydale,  uttered  in  the  same  case,  can 
be  opposed  to  it.    Lord  WensUydaU  said  (*) :  "  The  statute  of 
Geo.  2  is  certainly  not  repealed,  but  is,  I  conceive,  in  force  as 
to  bankers ;  "  and  his  Lordship  then  noticed  the  statutes  already 
referred  to,  which  had  recognized  its  existence,  and  added: 
"  It  continues  in  force  therefore  for  some  purposes,"  by  which 
he  meant  for  all  purposes  other  than  those  which  had  been 
made  the  subject  of  express  repeal.     It  is  consequently  in  force 
for  all  the  purposes  affecting  this  case,  for  as  to  none  of  those 
purposes  has  there  been  directly  or  indirectly  any  repeal  of  it         J 
The  debt  claimed  by  the  Appellant  is  not  a  debt  or  incum-       | 
brance  secured  by  deed,  so  as  to  be  protected  under  the  Irish 
Bankruptcy  Act,  for  no  deed  has  been  registered  under  the 

33  Geo.  2,  c.  14  (Ir.)  Taking  the  memorandum  which  accom- 
panied the  second  deposit  of  deeds  as  a  "  conveyance,"  then 
that  has  not  been  registered  ;  and  assuming  as  a  fact  that  it  was 
not  delivered  till  the  6th  of  July,  and  that  the  stoppage  of  pay- 
ment took  place  within  one  month  afterwards,  these  things 
afford  no  excuse  for  the  non-registration.  The  statute  declares 
that  a  deed  or  conveyance  not  registered  shall  be  void  as  against 
creditors,  and  that  positive  enactment  is  not  in  any  way  re- 
stricted in  its  operation  by  the  subsequent  happening  oi  a 
bankruptcy.  There  can  be  no  priority  given  to  this  unregistered 
equitable  mortgage.    Not  being  registered  it  is  of  no  validity  u 

0  6  H.  L.  C,  142.  O  6  H.  L.  C,  182. 
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against  the  creditors  of  the  bankrupt,  all  whose  estate  of  what- 
ever kind  is  vested  in  the  trustees  appointed  under  the  deed  of 
the  27th  of  July.  Under  that  deed  a  trust  at  once  attached  by 
force  of  the  statute  upon  all  his  property,  real  and  personal. 

The  words  of  the  33  Geo.  2,  c.  14,  cannot  be  restricted  to  per- 
sons who  carry  on  the  business  of  banks  of  issue.  It  is  true  that 
that  statute  recites  the  8  Geo.  1,  and  deals  with  such  persons ; 
♦but  it  also  has  many  new  and  additional  enactments,  and  [373 
deals  with  persons  who  carry  on  the  trade  of  banking  without 
regard  to  whether  their  banks  are  banks  of  issue  or  not  There 
are  some  sections  which  may  be  applicable  to  banks  of  issue 
alone,  but  there  are  many  which  are  as  general  in  their  appli- 
cation as  language  can  make  them,  an<J  refer  to  all  banks  and 
bankers  whatever.  The  case  of  Emamiel  v.  Constable  (J)  has  no 
application  to  the  present,  for  there  the  25  Geo.  2  was  avowedly 
passed  for  no  other  purpose  but  to  give  greater  effect  to  the  pro- 
visions of  the  Statute  of  Frauds.  For  similar  reasons  the  cases 
of  Salkeld  v.  Johnston  (*)  and  Hawkins  v.  Gathercdle  (s)  are  inap- 
plicable. 

*Sir  R.  Palmer  replied.  [374 

The  Lord  Chancellor  (Lord  Hatherley) : 

My  Lords,  in  this  case  there  is  an  appeal  from  a  decision 
of  the  Master  of  the  Rolls  in  Ireland,  affirmed  upon  appeal  from 
him  to  the  Lord  Chancellor  and  the  Lord  Justice.  The  Lord 
Chancellor  and  the  Lord  Justice  differed  in  opinion  upon  th*e 
subject,  and  the  matter  which  now  is  brought  for  your  Lord- 
ships9 consideration  is  this,  whether  or  not  the  deposit  with  the 
Appellant  of  certain  title  deeds  relating  to  leasehold  and  free- 
hold estates  of  a  Mr.  Kennedy,  carrying  on  the  business  of  a 
banker,  is  effectual  to  give  the  Appellant  security  to  a  very  con- 
siderable extent  over  the  property  comprised  in  those  deeds,  as 
against  a  proceeding  which  has  taken  place  under  the  Act  pe- 
culiar to  Ireland,  called  the  Bankers  Act,  whereby  the  Respond- 
ents, the  trustees,  under  a  certain  deed  executed  under  that 
Act,  claim  to  retain  possession  of  the  whole  estate  of  Mr. 
375]  -Kennedy  (including  those  estates  comprised  in  the  *deeds 
so  deposited),  without  preference  being  allowed  to  the  Appel- 
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lant  in  respect  of  any  portion  of  the  debt  due  to  the  Royal  Bank 
of  Ireland,  of  which  he  is  the  representative. 

The  ground  taken  by  the  Respondents  is  simply  this,  that  by 
the  Act  33  Geo.  2,  c  14  (Ir.),  called  the  Bankers  Act,  the  trust- 
ees are  in  possession  of  all  the  property  for  the  benefit  of  all 
creditors.  The  Appellant  says  that  that,  for  several  reasons,  is 
not  so,  the  first  reason  being  one  which  strikes  at  the  Act  83 
Geo.  2  itself.  He  says :  In  the  first  place  it  was  never  intended 
to  apply  to  a  case  similar  to  that  of  Mr.  Kennedy  at  all,  it  was 
intended  to  apply  only  to  banks  of  issue,  that  is  to  say,  banks 
which  issue  notes  to  circulate  in  the  country;  and  that  the 
bankers  mentioned  in  the  Act  are  only  those  bankers  who  have 
banks  of  issue.  With  regard  to  Mr.  Kennedy,  it  is  not  disputed 
that  he  was  a  banker  in  the  ordinary  sense  of  the  word,  as  re- 
ceiving people's  moneys  and  giving  them  receipts  —  receipts  not 
as  for  transfers  of  property,  or  for  anything  of  that  kind,  but 
receipts  acknowledging  the  receipt  of  money,  and  issuing  pass 
books  and  cheque  books,  and  dealing  with  them  in  the  ordi- 
nary way  of  a  banker ;  that  in  every  other  sense  he  was  a 
banker,  but  not  in  the  sense  of  issuing  notes  for  circulation. 
The  Appellant  says,  in  the  first  place,  that  the  Act  was  not  in- 
tended to  apply  to  such  a  case  as  this  at  all,  because  Kennedy 
did  not  issue  notes  for  circulation. 

And,  secondly,  the  Appellant  says  that  if  the  Act  was  ever 
intended  to  have  this  application  as  regards  the  case  of  Mr. 
Kennedy,  the  Act  itself  is  superseded  by  several  Acts  which 
have  since  been  passed;  and  that,  consequently,  the  property  is 
not  to  be  dealt  with  under  the  trust  deed  executed  under  the 
Bankers  Act  of  Geo.  2 ;  but  that  if  it  is  dealt  with  at  all  it  must 
be  dealt  with  in  bankruptcy.  These  two  objections  strike  at 
the  very  foundation  of  the  claim  of  the  Respondents  being 
maintained,  and  put  the  Act  of  the  33  Geo.  2  entirely  out  of  the 

way. 

But,  thirdly,  the  Appellant  says,  if  this  is  not  so,  and  if  the 
Act  would  be  applicable  to  Mr.  Kennedy,  and  is  not  superseded 
by  the  proceedings  that  have  taken  place  in  bankruptcy,  still 
the  Act  does  not  affect  me.  The  Act  is  directed  solely  against 
debts  which  are  secured  by  instruments  which  could  be  suscep- 
tible of  registration ;  but  the  security  I  hold  was  not  one  sus- 
376]  ceptible  of  registration;  *an.l  that  being  the  case,  my 
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security  still  remains  a  good  and  valid  security,  but  not  avoided 
by  any  direct  expression  in  the  Act,  and  not  by  construction  fall- 
ing under  the  purview  of  the  section  which  vests  the  whole 
property  of  the  banker  in  the  trustees  under  the  creditor's 
deed. 

And  then,  lastly,  the  Appellant  says,  supposing  all  those 
points  to  be  decided  against  me,  yet  there  remains  the  objection 
that  the  trust  deed  which  has  been  executed,  and  which  is  al- 
leged to  have  vested  the  estate  of  the  banker  in  the  Respondents, 
the  trustees,  for  the  purpose  of  being  distributed  among  his  cre- 
ditors, was  in  itself  an  improperly  executed  deed ;  it  could  not 
be  effective  unless  it  had  received  the  sanction  (by  virtue  of  the 
33  Geo.  2  itself)  of  the  major  part  of  the  creditors  of  the  banker, 
and  it  has  not  received  the  assent  of  the  major  part  of  them. 
It  remains,  therefore,  an  instrument  not  properly  executed  under 
that  Act  This,  again,  would  bring  the  question  under  the 
control  of  bankruptcy,  and  into  administration  under  bank- 
ruptcy; because  being  a  deed  by  which  the  whole  property  of 
the  banker  was  transferred  to  these  trustees,  the  Respondents, 
it  was  in  itself  an  act  of  bankruptcy  not  protected  by  the  Bank- 
ruptcy Act,  by  reason  of  the  formalities  required  by  the  Act 
not  having  been  complied  with,  and  that  the  estate  was  thereby 
subjected  to  administration  in  bankruptcy,  and  not  under  the 
provisions  of  the  Bankers  Act. 

Now,  my  Lords,  in  this  contention,  the  Appellant  has  been 
supported  in  one  point,  and  that  a  very  material  point,  namely, 
the  applicability  of  the  Act  at  all,  by  the  judgment  of  Lord  Jus- 
tice Christian  in  the  Court  below.  That  learned  Judge  was  of 
opinion  that  the  Act  of  33  Geo.  2,  did  not  apply  to  Mr.  Ken- 
nedy's case,  inasmuch  as  Mr.  Kennedy  was  not  a  banker  issuing 
notes  for  circulation.  Now,  taking  that  point  as  the  first  point 
which  has  been  here  raised,  and  remarking  that  with  that  ex- 
ception there  has  been  a  singular  uniformity  of  judgment  in  the 
Court  below  in  the  various  processes  by  which  the  question  has 
been  raised  between  these  and  other  parties,  I  proceed  to  con- 
sider how  far  the  opinion  of  Lord  Justice  Christian  is  well 
founded  in  law. 

I  will  just  mention,  before  taking  up  that  point,  very  briefly 
what  has  occurred  with  reference  to  the  decision  of  this  question. 
The  very  question  now  at  issue  has  been  raised  as  between  other 


54  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1872  Copland  v.  Davies. 

377]  *ciaimants  claiming  in  a  similar  manner  on  security,  in 
the  way  of  deposit.  This  very  question  has  been  raised  in  the 
Landed,  Estates  Court  with  regard  to  the  distribution  of  the 
proceeds  of  sale  there  (l).  And  in  the  Landed  Estates  Court  it 
was  decided  in  favor  of  the  present  Respondents,  the  Defendant 
in  that  case  being  a  Mr.  Peebles.  Subsequently,  it  was  thought 
desirable  that  a  bill  should  be  filed  to  raise  the  whole  question 
more  completely  with  regard  to  all  persons  claiming  to  be  in- 
terested in  questions  of  this  character.  A  bill  was  accordingly 
filed  in  this  case  which  is  now  before  us.  The  Plaintiffs  in  that 
bill  are  the  Respondents  in  the  present  case.  The  decision  was 
in  their  favor  by  the  Master  of  the  Rolls  (a),  and  the  Lord 
Chancellor  of  Ireland  has  concurred  in  that  decision  (*) ;  the 
Lord  Justice  Christian  differed  from  him  upon  the  ground  that 
I  have  stated,  and  apparently  upon  that  ground  alone. 

With  regard  to  the  question  as  to  whether  or  not  the  Act  of 
33  Geo.  2  applies  to  a  banker,  such  as  Mr.  Kennedy,  the  argu- 
ment stands  thus :  a  previous  Act  of  George  I.  (8  Geo.  1,  c.  14 
(Ir.)  )  had  recited  that  mischief  had  accrued  from  the  failure  of 
banks  of  issue,  which  had  spread  considerable  ruin  and  misfor- 
tune among  a  large  class  of  persons ;  and  it  proceeded  to  enact 
certain  very  strict  provisions  with  regard  to  those  banks  of  is- 
sue, and  used  expressions  which,  throughout  the  greater  part 
of  that  Act,  appear  to  relate  to  banks  of  issue,  and  to  banks  of 
issue  only.  It  is  not  quite  so,  however,  even  in  that  Act,  be- 
cause there  are  sections  which  relate  to  bankers  generally,  and 
are  not  connected  even  by  the  word  "  such,"  as  a  word  of 
reference,  with  the  previous  sections  of  the  statute  or  the  pre- 
amble, but  which  use  the  term  "  bankers "  only.  I  do  not 
think  I  need  make  any  farther  remarks  upon  that  Act,  because 
this  Act  of  Geo.  2  seems  to  be  plain  and  explicit  in  its  sections 
as  relating  to  all  bankers.  It  is  quite  true  that  it  recites  the 
previous  Act  of  Geo.  1.  It  recites  that  whereas  the  trade  and 
manufacture  of  the  kingdom  was  in  great  degree  carried  on  and 
supported  by  means  of  promissory  notes  and  by  accountable 
receipts  given  by  bankers,  upon  the  credit  of  such  bankers,  and 
the  currency  of  their  notes ;  and  whereas  it  is  necessary  to  give 

(l)In  the   Matter  of  James  Birch       (■)  Ir.  Law  Rep.,  8  Eq.,  81. 
Kennedy  and  his  Trustees,  Ir.,  Law  Rep.,        (')  Ibid.,  668. 
1  Eq.,  425. 
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more  effectual  security  to  such  *creditors,  and  so  on.  [378 
Then  it  recites  the  previous  Act,  and  then,  when  it  comes  to 
the  enacting  part,  it  says  this  explicitly,  without  any  words 
whatever  hy  which  you  can  confine  it  to  hanks  of  issue  :  "  Be 
it  enacted  that  all  persons  carrying  on  the  trade  or  calling  of  a 
banker"  (that  was  the  expression),  and  so  it  goes  on ;  and  in 
the  subsequent  clause  it  says :  "  Be  it  farther  enacted  by  the 
authority  aforesaid,  that  all  deeds  and  conveyances"  (which 
form  the  subject  of  the  question  we  have  at  present  to  consider), 
are  to  be  null  and  void,  unless  they  are  executed  in  a  particular 
manner.  But  the  expression  used  in  the  Act,  is  —  "All  per- 
sons carrying  on  the  trade,  business,  or  calling  of  a  banker." 
That  is  the  expression  which  is  used  throughout  the  Act.  There 
is  nothing  in  the  Act  to  confine  it  to  bankers  issuing  notes  only, 
though,  undoubtedly,  the  mischief  would  be  greater  with  regard 
to  all  persons  making  use  of  banks  of  deposit  upon  the  failure 
of  one  which  was  also  a  bank  issuing  notes.  That  is  a  matter 
which  is  thought  in  all  countries  to  be  productive  of  the  most 
disastrous  consequences  to  commerce.  The  evil  to  be  struck  at 
was  an  evil  which  in  itself  was  applicable  to  all  persons  taking 
the  money  of  others  and  making  themselves  accountable  for  it 
on  demand.  Unless  we  were  absolutely  obliged  by  the  struc- 
fare  of  this  Act  to  do  so,  it  would  be  impossible,  I  think,  to 
reason  in  this  way,  to  say,  that  because  the  Act  of  George  I. 
struck  at  banks  of  issue  (supposing  that  to  be  the  case),  and  the 
Act  of  33  Geo.  2  is  to  be  taken  to  be  as  having  been  enacted  in 
aid  of  that  Act,  therefore,  when  a  general  expression  is  used  in 
the  later  Act  it  is  to  be  referred  only  to  the  particular  griev- 
ance which  is  mentioned  in  the  former  Act,  and  is  not  to  be 
extended  to  the  whole  class  of  persons  to  whom  the  words  of 
the  later  Act  itself  clearly  and  sufficiently  apply. 

That  being  so,  my  Lords,  I  proceed  in  the  next  place  to  con- 
sider the  second  point  raised  by  the  Appellant,  whether  or  not 
this  Act  has  been  superseded  by  the  Acts  with  regard  to  bank- 
ruptcy which  subsequently  followed;  and  upon  that  question  a 
great  deal  of  argument  was  used  before  us  in  the  hearing  of 
this  case  founded  upon  some  observations  in  a  case  which  came 
before  your  Lordships'  House  in  1857  (l),  in  which  Lord  St. 
Leonards  pointed  out  *that  some  of  the  provisions  which  [379 

O  (TFlaherty  v.  McDowell,  6  H.  L.  C,  142. 
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occur  in  this  Act  of  Geo.  2  seem  hardly  capable  of  standing 
together  with  clauses  which  are  to  be  found  in  the  Bankruptcy 
Acta,  the  12  and  40  Geo.  3,  which  succeeded,  which  clauses  are 
found  in  the  subsequent  Acts  of  Bankruptcy  down  to  the  pre- 
sent time.  Some  observations  were  made  then  tending  to  throw 
some  doubt  as  to  how  far  and  to  what  extent  the  Acts  can  stand 
together.  But  there  is  an  argument  upon  that  part  of  the  case 
which  seems  to  me  at  once  to  destroy  every  conclusion  sought 
to  be  raised  from  the  apparent  inconsistency  (if  inconsistency  it 
be),  of  the  two  Acts,  namely,  that  this  act  which  I  am  now  con- 
sidering, the  33  Geo.  2,  though  it  was  in  some  respects  an  Act 
of  temporary  provisions,  is  recited  in  the  Bankruptcy  Act,  the  40 
Geo.  3,  which  was  an  Act  expressly  continuing,  though  in  some 
respects  modifying,  the  provisions  of  the  Bankers  Act,  the  33 
Geo.  2.  But  to  suppose  that  an  Act  of  that  kind  in  continuing 
any  of  the  provisions  of  a  former  Act  would  have  modified 
others,  if  there  had  been  the  least  intention  on  the  part  of  the 
Legislature  by  a  previous  Act  to  supersede  the  provisions  of 
the  first  Act,  is  a  supposition  which  appears  to  me  to  be  entirely 
inconsistent  with  any  possible  reasoning  upon  the  subject ;  and 
therefore  the  fact,  as  it  appears  to  me,  of  the  last  Act  subse- 
quently continuing  the  earliest  Act,  is  quite  sufficient  to  answer 
any  supposed  inconsistency  (if  any  such  there  be,  which  I  am 
not  by  any  means  convinced  that  there  is),  or  any  difficulties 
which  arise  in  modelling  the  rights  of  creditors  under  these 
various  Acts. 

Great  reliance  was  placed  upon  this — that  whereas  the  Act 
of  33  Geo.  2  comes  into  operation  in  certain  events  only,  namely, 
in  the  case  of  absconding  or  stopping  payment  upon  the  part 
of  the  banker ;  as  the  Bankruptcy  Act  goes  beyond  that,  and  re- 
quires that  an  act  of  bankruptcy  should  be  committed,  it  was 
supposed  that  it  might  be  sufficient  to  confine  the  operation  of 
this  Act  to  all  cases  in  which  stopping  payment  had  occurred 
during  the  period  when  the  stopping  payment  should  render  it 
necessary  that  the  provision  of  the  Act  should  be  had  recourse 
to ;  and  that  when  bankruptcy  subsequently  took  place  in  con- 
sequence of  an  act  of  bankruptcy  it  would  be  right  to  stop  farther 
proceedings  under  the  Act  of  33  Geo.  2,  in  order  to  give  effect 
to  the  proceedings  in  bankruptcy.  But  that  appears  to  me  to 
380]  be  one  of  the  *wildest  intentions  that  could  be  imputed 
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to  the  Legislature.  It  supposed  that,  after  provisions  have  been 
carefully  made  by  this  Act  for  carrying  out  the  distribu- 
tion of  the  whole  estate  of  the  bankrupt  so  stopping  payment, 
provisions  going  beyond  the  ordinary  provisions  of  the  Bank- 
ruptcy Act  with  regard  to  the  avoidance  of  certain  securities  and 
deeds,  that  thereupon,  upon  a  subsequent  bankruptcy  taking 
place  (a  matter  which  was  extremely  likely  to  occur  with  regard 
to  a  person  stopping  payment),  the  whole  interest  in  the  estate 
should  be  transferred  to  a  different  mode  of  administration  car- 
ried out  in  some  respects  on  different  principles  under  the 
Bankruptcy  Act.  I  cannot  believe  that  such  was  the  intention  of 
the  Legislature.  It  appears  to  me,  therefore,  that  this  Act  is  to 
be  considered  as  valid  and  in  force,  and  as  applicable  to  the  case 
of  Mr.  Kennedy. 

*I  should  advise  your  Lordships  to  pffirm  the  decree  [385 
which  has  been  come  to  in  the  Court  below. 

Lord  Chelmsford  : — 

My  Lords,  in  this  case  the  judgments  of  the  Masters  of  the 
Rolls  and  of  the  Lord  Chancellor  were  in  favor  of  the  Respond- 
ents, the  Plaintiffs  in  the  suit,  upon  all  the  questions  raised  in 
argument  upon  this  appeal.  The  Lord  Justice  differed  from 
them  only  on  the  question  whether  the  Acts  of  Parliament  upon 
which  the  case  depended  were  applicable  to  bankers  generally, 
or  were  confined  to  bankers  who  issued  notes.  Upon  all  the 
other  parts  of  the  case  the  Lord  Justice  expressly  said  that  he 
offered  no  opinion,  and,  of  course,  no  conclusion  can  properly 
be  drawn  from  his  silence  one  way  or  the  other. 

The  first  question  to  be  considered,  which  goes  to  the  founda- 
tion of  the  whole  case,  is,  whether  the  Bankers  Act,  33  Geo.  2, 
c.  14  (Ir.),  has  been  repealed  in  whole  or  in  part  by  any  Bank- 
ruptcy Act  *which  has  been  subsequently  passed.  Upon  [386 
this  point  the  decisions  are  all  one  way,  and  they  are  only  op- 
posed by  an  opinion  of  Lord  St.  Leonards  in  O9  Flaherty  v. 
McDowell  (l),  which  is,  of  course,  entitled  to  the  highest  respect, 
but  which  was  not  relevant  to  the  determination  of  the  case. 
And  even  in  the  course  of  this  opinion  the  learned  and  noble 
Lord  said  that  "  it  would  be  impossible  to  deny,  after  the  Act 
40  Geo.  8,  and  that  the  33  Geo.  2  was,  as  far  as  regards  stopping 

0  6  H.  L.  C,  142. 
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payment,  undoubtedly  considered  to  some  extent  an  operative 
statute,  because  the  40  Geo.  3  deals  with  it  as  a  statute  then 
existing,  and  applying  to  the  stoppage  of  payment"  And  Lord 
WensleydaU,  in  the  same  case,  said  "  the  statute  of  Geo.  2  is 
certainly  not  repealed,  but  is,  I  conceive,  in  force  as  to  bankers ;  " 
and  he  adds  :  "  The  47  Geo.  3,  c.  34,  s.  2,  and  11  Geo.  4,  &  1 
Will.  4,  c.  47,  s.  13,  recognise  it  by  providing  that  it  shall  be 
unaffected  by  those  acts,  and  it  is  also  recognized  by  the  8  &  9 
Vict  c.  37,  which  repeals  one  part  of  it,  and  leaves  the  rest  un- 
altered." 

But  it  was  argued  that  although  the  33  Geo.  2  may  not  be 
wholly  repealed  by  the  11  ft  12  Geo.  3,  the  first  Irish  Bankrupt 
Act,  or  by  any  of  the  subsequent  Acts,  yet  if  there  are  provisions 
in  those  Bankrupt  Acts  inconsistent  with  the  Bankers  Acty  they 
would  so  far  virtually  operate  its  repeal,  because  if  there  is  an 
obvious  inconsistency  between  the  two  enactments,  the  later 
Acts  must  prevail. 

The  33  Geo.  2  was  passed  for  the  purpose  of  giving  more 
effectual  security  to  the  creditors  of  bankers,  which  it  effected 
by  enacting  that  any  deeds  and  conveyances  of  any  real  estate, 
or  leasehold  interest,  or  mortgage  of  a  banker  not  registered 
within  a  month  from  the  time  of  the  execution,  should  be 
fraudulent  and  void  against  creditors ;  that  any  grant  or  dis- 
position to  the  use  or  in  trust  for  any  son  or  grandson,  daughter 
or  granddaughter,  though  for  valuable  consideration,  should 
abo  be  fraudulent  and  be  void  against  creditors ;  that  after  the 
time  that  any  banker  should  {biter  alia)  stop  payment,  all  his 
real  and  personal  estate  should  be  subject  and  liable  to  the  pay- 
ment of  all  his  debts  and  incumbrances,  without  priority  or  pre- 
ference, except  such  as  should  be  secured  by  registered  deeds 
387]  or  conveyances ;  and  that  where  any  *banker  who  has 
stopped  payment  should  by  any  deed  vest  his  whole  real  and 
personal  estate,  or  so  much  as  shall  be  sufficient  to  pay  all  his 
debts,  in  trustees  for  the  payment  of  his  debts,  such  deeds  should 
be  valid  to  all  intents  and  purposes,  and  the  estates  should  be 
and  stand  vested  in  the  trustees  freed  and  discharged  from  the 
debts  of  the  bankers,  such  debts  only  excepted  as  by  the  Act  are 
entitled  to  a  preference. 

It  was  argued  that  the  Bankrupt  Act  (11  ft  12  Geo.  3)  is  incon- 
sistent with  33  Geo.  2  in  several  of  its  provisions,  such  as  pro* 
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visions  for  vesting  the  estate  in  assignees,  and  those  in  favor  of 
purchasers  for  valuable  consideration,  and  of  settlements  for 
valuable  consideration,  and  for  making  the  future  estate  of  the 
bankrupt  liable  for  his  debts,  and  some  others.    But  this  ap- 
pears to  me  to  be  assuming  that  a  commission  of  bankruptcy 
necessarily  overrides  the  Act  of  the  33  Geo.  2,  and  deprives  it 
of  all  its  efficacy.    If  the  Act  of  33  Geo.  2  is  not  repealed,  what 
is  there  in  the  11  and  12  Geo.  8  to  prove  that  the  Legislature 
intended  to  take  away  from  the  creditors  of  a  banker  the  pecu- 
liar beixefit  provided  for  them  by  the  former  statute  ?    If  a  deed 
of  trust  for  the  benefit  of  creditors  has  been  executed  by  the 
hanker  under  the  provisions  of  33  Geo.  2,  all  his  estate  real  and 
personal,  or  so  much  as  is  sufficient  for  the  payment  of  his  debts, 
is  taken  out  of  him,  and  there  is  nothing  within  the  scope  of 
the  trust  deed  which  the  assignment  in  bankruptcy  can  pass  to 
the  assignees.     Of  course,  if  no  trust  deed  has  been  executed 
by  a  banker  who  has  stopped  payment,  and  the  8th  section  of 
the  33  Geo.  2,  making  his  estate  liable  for  his  debts,  is  alone 
operative,  there  would  be  nothing  to  prevent  his  estate  being 
administered  under  a  commission.    And  even  where  a  trust 
deed  has  been  executed,  the  operation  of  the  Bankrupt  Act  is 
not  altogether  excluded.    It  would  have  its  effect  upon  any 
estate  of  the  banker  which  was  beyond  what  was  sufficient  for 
the  payment  of  his  debts,  and  therefore  would  not  vest  in  the 
trustees,  and  also  upon  his  after-acquired  property. 

The  Act  of  40  Geo.  3  appears  to  me  to  show  clearly  that  the 
33  Geo.  2  was  intended  to  be  left  to  its  independent  operation 
after  the  passing  of  the  Bankrupt  Act.  By  this  Act  provision  is 
made  for  the  security  from  arrest  and  imprisonment  of  the  per- 
sons of  bankers  who  have  stopped  payment  and  vested  their 
•  estates  in  "trustees ;  this  protection  being  previously  only  [388 
temporary  by  the  33  Geo.  2.  The  40  Geo.  3  entitles  the  banker 
to  this  benefit  only  on  his  obtaining  a  certificate  from  the  trust- 
ees, signed  by  two-thirds  of  his  creditors  in  number  and  value. 
Now,  it  was  not  very  likely  that  a  banker  who  stopped 
payment  would  not  commit  an  act  of  bankruptcy,  and  the  Legis- 
lature, by  giving  to  the  banker's  creditors  the  power  of  grant- 
ing to  or  withholding  from  him  protection,  evidently  meant 
that  where  a  trust  deed  was  executed  by  a  banker  under  the 
.  provisions  of  33  Geo.  2.  his  estate  should  be  administered  by 
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the  trustees,  although  a  commission  of  bankruptcy  might  have 
been  issued. 

But  it  was  argued  that  if  33  Geo.  2  is  not  repealed  in  any  of 
its  provisions,  yet  the  Act  applies  only  to  bankers  who  issue 
notes,  and  Kennedy,  not  being  a  banker  of  this  description,  his 
trust  deed  did  not  protect  his  estate  from  the  operation  of  tho 
Bankrupt  Act  In  support  of  the  argument  upon  this  point,  the 
Appellant  has  the  high  authority  of  the  Lord  Justice,  who  gave 
a  most  elaborate  judgment  upon  the  subject.  To  prove  that 
33  Geo.  2  is  to  be  understood  in  the  restricted  sense  for  which 
the  Appellant  contends,  he  refers  to  a  former  Act,  the  8  Geo.  1, 
which  the  Lord  Justice  calls  the  present  Act  of  33  Geo.  2. 
The  8  Geo.  1,  in  its  preamble  and  some  of  its  enactments,  ap- 
pears to  be  confined  to  note-issuing  bankers.  But  I  am  at  a 
loss  to  understand  how  this  Act  can  be  used  as  an  interpreter 
of  the  meaning  of  33  Geo.  2,  which  repeals  it  "  as  to  every  per- 
son following  or  exercising  the  business  of  a  banker,  and  to  every 
creditor  of  every  such  person,"  with  this  singular  addition, 
"  that  nothing  contained  in  the  said  Act  shall  in  any  sort  obstruct 
or  impede  "  (not  the  construction,  but)  "  the  operation  of  any  of 
the  clauses  herein  contained."  Now,  as  the  8  Geo.  1  relates 
entirely  to  bankers  and  their  creditors,  it  is  difficult  to  see  when 
the  Act  was  repealed  as  to  them  what  remained  to  obstruct  or 
impede  the  operation  of  any  part  of  the  repealing  Act. 

Upon  this  question  it  was  said  that  although  the  8  Geo.  1  was 
repealed  by  the  44  Geo.  2,  yet  the  latter  Act  meant  to  confine 
its- provisions  to  the  same  special  class  of  bankers  to  which  alone 
the  former  Act  applied.  Some  color  for  this  argument  is 
afforded  by  the  preamble  of  the  33  Geo.  2,  which  recites  that  the 
trade  and  manufactures  of  the  kingdom  are  in  a  great  measure 
389]  *carried  on  and  supported  by  means  of  promissory  notes 
and  accountable  receipts  given  by  bankers ;  and  the  credit  of 
such  bankers  and  the  currency  of  their  notes  will  be  promoted 
by  giving  a  more  effectual  security  to  the  creditors  of  such 
bankers.  Reliance  was  placed  upon  these  words  as  explanatory 
and  restrictive  of  the  general  words  in  the  enacting  part  of  the 
Act.  Undoubtedly,  if  there  was  any  ambiguity  in  the  language 
of  the  enactments,  the  preamble  might  be  used  as  an  interpre- 
ter ;  but  plain  and  unambiguous  words  must  receive  their  full 
sense,  and  cannot  be  restrained  by  the  preamble ;  for  where  an 
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Act  is  introduced  to  remedy  a  particular  mischief,  that  object 
may  be  recited  in  the  preamble,  and  then  the  Act  may  go  on 
to  provide  generally  against  all  mischiefs  of  a  similiar  nature. 
The  preamble  of  the  33  Geo.  2  is  of  this  limited  character ; 
but  the  Act  of  8  Geo.  1  being  swept  away,  how  does  it  appear 
from  the  language  of  the  enacting  part  of  the  later  statute  that 
the  Legislature  meant  to  rebuild  upon  the  same  narrow  founda- 
tion? 

The  2d  section  of  the  Act,  which  is  the  first  of  the  series  of 
new  enactments,  is  as  general  as  words  can  make  it.    It  speaks 
of  any  banker  or  bankers,  and  all  creditors  of  such  banker  or 
bankers ;  and  such  is  the  general  language  used  in  several  other 
sections ;  but  the  4th  and  5th  sections  appear  to  me  to  place  the 
matter  beyond  all  doubt.     The  preamble  of  the  Act  speaks  of 
the  trade  of  the  country  being  carried  on  by  means  of  promis- 
sory notes  and  accountable  receipts  given  by  bankers.    Now, 
the  words  "accountable  receipts"  here  must  mean  such  ac- 
countable receipts  as  were  negotiable,  not  only  from  their  con- 
nection with  the  words  "  promissory  notes,"  but  also  because 
trade  could  not  be  carried  on  by  accountable  receipts  not  nego- 
tiable.   But  the  4th  and  5th  sections  show  that  the  Act  applies 
to  other  bankers  than  those  described  in  the  preamble,  for  they 
relate  to  bankers  giving  any  note,  negotiable  receipt,  or  account- 
able receipt,  thereby  clearly  distinguishing  between  receipts 
that  are  negotiable  and  those  which  are  mere  matter  of  account 
with  the  customer.     This  distinction  having  been  made,  the 
15th  section,  which  speaks  of  any  person  giving  any  note  or 
accountable  receipt  as  a  banker,  and  the  16th,  which  speaks  of 
every  creditor  by  accountable  receipt  or  promissory  note,  must 
apply  to  accountable  receipts  of  both  kinds. 

♦These  different  clauses  of  the  Act  satisfy  me  that  the  [390 
Act  was  intended  to  apply  generally  to  all  persons  following  or 
exercising  the  trade  or  business  of  a  banker,  and  that  the  gen- 
eral words  "  all  bankers "  and  "  any  banker  "  cannot  be  re- 
stricted to  a  particular  class,  as  contended  for  by  the  Appellant. 
I  think  the  decree  appealed  from  must  be  affirmed. 

♦Lord  Westbury  : —  [392 

My  Lords,  I  have  very  few  words  to  add  to  what  has  fallen 
from  my  noble  and  learned  friends.    I  regret  very  much  the 
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opinion  that  was  pronounced  by  Lord  Justice  Christian^  able 
and  ingenious  as  it  is,  because  it  has  led  to  the  presenting  of 
this  appeal,  which  is,  in  my  opinion,  wholly  unfounded.  It  is 
impossible  to  suppose  that  the  limited  interpretation  of  the 
term  "  banker  "  as  a  banker  who  issues  notes  (supposing  that 
to  be  the  correct  meaning  of  the  word  in  the  8th  section  of 
Geo.  1,  c.  14;  could  at  all  accompany  the  word  into,  the  statute 
of  33  Geo.  2.  There  is  scarcely  a  section  in  the  latter  Act 
which  is  not  inconsistent  with  the  notion  that  the  word  was  still 
to  retain  that  limited  interpretation.  The  word  seems  to  be 
designedly  extended  to  all  classes  of  bankers,  whether  bankers 
of  issue  or  bankers  of  deposit  only.  I  think,  therefore,  that  the 
idea  that  you  could  limit  the  latter  statutes  by  the  former  is  one 
without  any  kind  of  foundation. 

It  has  been  contended  that  this  peculiar  law  with  respect  to 
bankers  in  Ireland  was  determined  on  the  introduction  of  the 
general  Bankruptcy  Act  Any  such  notion  is  at  pnce  removed 
when  your  Lordships  look  at  the  language  of  the  statute  of  the 
40  Geo.  3.  It  is  there  plain  that  the  previously  existing  statute 
is  recognised  as  in  force.  And  as  regards  the  point  in  which 
it  was  defective,  namely,  that  the  statute  of  the  33  Geo.  2  did 
not  provide  for  the  bankrupt's  discharge,  that  defect  is  supplied 
by  the  statute  of  the  40  Geo.  3.  That  the  Act,  therefore,  was 
an  Act  capable  of  receiving  full  operation,  and  was  intended  to 
have  its  defects  remedied,  is,  I  think,  beyond  the  possibility  of 
contradiction. 

There  was,  indeed,  an  ingenious  argument,  pressed,  I  think, 
by.  Sir  Roundell  Palmer ,  to  this  effect,  that  if  bankruptcy  under 
the  general  statute  of  bankruptcy  followed  upon  a  proceeding 
under  the  33  Geo.  2,  before  that  proceeding  was  completed  by 
the  banker's  obtaining  his  certificate  from  the  trustees,  the 
farther  operation  of  the  limited  statute  of  bankruptcy  was  an- 
nulled and  superseded,  and  the  case  fell  within  the  operation 
of  the  general  bankruptcy  statute.  In  answer  to  that,  it  is  suffi- 
cient to  observe  that  the  trust  deed  executed  under  the  33  Geo. 
2  is  declared  by  that  Act  to  be  good  and  valid  to  all  intents  and 
purposes.  And,  therefore,  the  argument,  that  if  general  bank- 
393]  ruptcy  supervenes  before  the  special  *proceeding  is  com- 
pleted, you  may  then  avail  yourself  of  the  trust  deed,  as  an  act 
of  bankruptcy  under  the  general  statute  is  wholly  inconsistent 
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and  incompatible  with  the  enactment  in  the  83  Geo.  2,  which 
gives  absolute  legal  validity  to  the  trust  deed,  and  which  renders 
it  impossible  afterwards  to  annul  it  by  an  act  of  bankruptcy. 

*XJpon  all  these  grounds  I  entirely  concur  with  your  [394 
Lordships  that  this  appeal  must  be  dismissed,  and  I  trust  that 
it  will  be  dismissed  with  costs. 

Decrees  affirmed,  and  appeal  dismissed  with 
costs. 

« 

Lords9  Journals,  11th  March,  1872. 

Solicitors  for  the  Appellant:  May  hew,  Salmon,  $  Whiting; 
Sanson  fi  Wakeford. 
Solicitor  for  the  Respondent :  M.  J.  Oeoghegaru 
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J.  C  *  Nov.  18, 1871. 

Thb  Owners  op  the  Screw  Steam-  1  A™«»»  .™« 

SHIPJeSMOND J  APPELLANTS. 

AND 

The  Owners  of  the  Screw  Steam-  1  ■D™.^w^««iM 
ship  Earl  op  Elgin    ....     ^pokdbntb. 

the  jesmond  and  the  earl  of  elgin. 
On  Appeal  from  the  High  Court  of  Admiralty. 

[Law  Reports,  4  Privy  Council  Cases,  1.] 

Collision — Admiralty  Regulations  for  preventing  Collisions  at  Sea.    Articles  13 

and  16 — Risk  of  Collision. 

Article  16  of  the  Admiralty  Regulations  for  preventing  Collisions  at  Sea  only 
applies  when  there  is  a  continuous  approaching  of  two  Steamships. 

When  two  Ships  under  steam  "  are  meeting  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision/'  as  provided  for  in  Article  18,  and  one  of  them  at  a 
proper  distance  ports  her  helm  sufficiently  to  put  her  on  a  course  which  will 
carry  her  clear  of  the  other,  and  enable  her  to  pass  on  the  port  side,  she  thereby 
determines  the  risk,  and  is  not  approaching  another  Ship  so  as  "to  involve  risk 
of  collision"  within  the  meaning  of  Article  16,  and  is  not  bound  to  slacken  speed 
or  stop. 

A  Cause  of  damage  in  respect  of  collision. 

The  appeal  was  brought  from  a  decree  of  the  High  Court  of 
Admiralty,  by  the  Appellants,  the  Owners  of  the  screw  Steam- 

*  Present : — Sib  James  William  Colyile,  Sib  Joseph  Napteb,  Bart.,  and 
Bnt  Montague  Smith. 
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ship,  *  Jesmond,  in  a  cause  of  damage  instituted  against  the  [2 
Respondents,  the  Owners  of  the  screw  Steamship  Earl  of  Elgin, 
for  the  recovery  of  damages  in  respect  of  losses  sustained  by  the 
Appellants  by  a  collision  which  happened  between  the  Jesmond 
and  the  Earl  of  Elgin. 

The  collision  in  question  took  place  at  about  10.30  p.m.  or 
11  p.m.  on  the  6th  of  May,  1870,  off  the  coast  of  Yorkshire,  about 
eight  or  nine  miles  N.  by  W.  from  the  Whitby  Lights.  The 
Jesmond  was  a  screw  Steamer  of  589  tons  register,  and  was 
in  water  ballast,  bound  from  London  to  the  Tyne.  She,was 
under  steam,  and  proceeding  at  the  rate  of  about  eight  knots 
an  hour.  The  Earl  of  Elgin  was  a  Steamer  of  608  tons  register, 
and  was  bound  from  Sunderland  to  Bordeaux  with  a  cargo  of 
coals.  She  was  also  under  steam,  and  proceeding  at  the  rate 
of  from  seven  to  eight  knots  an  hour.  Each  Vessel  had  her 
proper  lights  exhibited,  and  the  weather  was  fine.  The  Earl 
of  Elgin  was  struck  about  amidships  on  her  starboard  side  by 
the  stem  of  the  Jesmond,  with  such  violence  that  she  foundered, 
and  several  of  her  crew  were  drowned.  The  course  of  the 
Jesmond,,  as  stated  in  her  petition,  was  N.N.W.,  and  the  course 
of  the  Earl  of  Elgin,  as  stated  in  her  answer,  was  S.E. 

The  case  set  up  by  the  Jesmond  was,  that  the  three  lights  of 
the  Earl  of  Elgin  were  seen  ahead,  that  the  helm  of  the  Jesmond 
was  ported,  and  that  just  before  the  collision  the  engines  of  the 
Jesmond  were  stopped ;  and  the  Earl  of  Elgin  was  charged  with 
having  neglected  to  port  her  helm,  and  with  having  improperly 
'  starboarded. 

On  the  part  of  the  Owners  of  the  Earl  pf  Elgin  it  was  con- 
tended, that  the  masthead  and  green  light  of  the  Jesmond  were 
seen  on  ,the  starboard  bow  of  the  Earl  of  Elgin,  that  the  Earl  of 
Elgin  was  kept  on  with  a  view  to  passing  on  the  starboard  side 
of  the  Jesmond,  until  the  Jesmond,  by  porting  her  helm,  opened 
her  red  light  to  the  Earl  of  Elgin,  causing  immediate  danger 
of  collision,  whereupon  the  helm  of  the  Earl  of  Elgin  was 
starboarded. 

The  cause  was  heard  on  the  18th  of  July,  1870,  by  the  Judge 
of  the  Admiralty  Court  (The  Right  Hon.  Sir  It.  PhiUimore), 
assisted  by  Trinity  Masters.  A  cross  cause  brought  by  the 
Owners  of  the  Earl  of  Elgin  against  the  Jesmond  was  heard  at 
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the  same  time  and  upon  the  same  evidence,  which  was  taken 
orally  in  Court 

The  Judge,  by  his  judgment,  pronounced  that  both  the  Vessels 
3]  *were  to  blame  for  the  collision,  and,  after  stating  the  nature 
of  the  case  and  the  evidence,  he  observed  that :  "  The  first 
question  upon  which  the  Court  must  come  to  a  clear  conclusion 
is,  were  these  Vessels  meeting  end  on,  so  as  to  bring  them  with- 
in what  is  called  the  Port-helm  rule  —  the  13th  Article  of  the 
Regulations  for  preventing  collisions  at  sea?  that  Article 
is  as  follows,  *  If  two  Ships  under  steam  are  meeting  end  on, 
or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of 
both  shall  be  put  to  port,  so  that  each  may  pass  on  the  port  side 
of  the  other.'  Each  Vessel  saw  the  other  at  a  distance  of  about 
a  mile  and  a  half  off;  and  the  evidence  appears  to  me,  and  also 
to  the  Elder  Brethren  of  the  Trinity  House,  to  establish  that 
these  Vessels  were  meeting  end  on,  in  the  sense  of  the  rule 
which  I  have  read.  I,  therefore,  on  the  evidence  given  by  the 
crew  of  the  Jesmond,  corroborated  in  these  particulars  by  the 
evidence  of  the  Witnesses  to  whom  I  have  referred,  on  behalf 
of  the  Earl  of  Elgin,  come  to  the  conclusion  —  that  these  Vessels 
were  meeting  end  on,  so  that  it  was  incumbent  upon  them  to 
put  their  helms  to  port,  and,  we  have  no  doubt  that,  if  they  had 
done  so,  this  collision  would  have  been  avoided.  But  there 
remains  another  very  important  question  to  be  decided  —  I  may 
say,  two  questions  —  which  were  put  by  the  Admiralty  Advo- 
cate ;  one  is,  whether  the  Jesmond  did  port  sufficiently,  having 
regard  to  the  circumstances  of  this  case?  and  the  other  itf, 
whether  the  Jesmond  ought  not  to  have  stopped  her  engines  and 
the  Earl  of  Elgin  to  have  stopped  hers.  We  think  that  the 
Jes-mond  did  err  in  porting  as  slightly  as  she  did.  The  etidence 
came  to  this, —  she  ported  and  then  steadied,  and  did  not  port 
again  till  the  collision  became  nearly  inevitable ;  but  it  is  not  upon 
this  ground  that  I  should  come  to  the  conclusion,  that  such 
blame  attaches  to  the  Jesmond  as  to  disentitle  her  to  recover,  if 
she  succeeded  on  other  points,  but  I  mentioned  it  as  a  fault  on 
the  part  of  the  Jesmond.  The  real  blame  that  attaches  to  the 
Jesmond  and  the  Earl  of  Elgin  is,  their  not  easing  and  stopping 
their  engines  before  this  collision  took  place.  The  more  it  is 
examined,  the  less  defensible  it  appears,  that  two  Steamers  should 
be  going  at  the  joint  speed  of  eighteen  or  nineteen  miles  an 
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hour,  nearly  on  opposite  courses,  seeing  each  other  a  mile  and 
a  half  off,  and  not  take  the  common  precaution  of  stopping 
or  easing  their  engines,  under  such  circumstances.  At  all 
♦events,  we  have  arrived  at  the  conclusion  that  the  rule  con-  [4 
tained  in  the  16th  Article  —  that  'Every  Steamship  when  ap- 
proaching another  Ship  so  as  to  involve  risk  of  collision  shall 
slacken  her  speed,  or,  if  necessary,  stop  and  reverse' — has  not 
been  obeyed  in  this  case,  and  I  have  no  alternative  but  to  pro- 
nounce that  both  parties  are  to  blame  for  this  collision."  And 
it  was  decreed  accordingly,  but  no  order  was  made  as  to  costs. 
Both  parties,  by  appeal  and  cross  appeal,  appealed  from  this 
decree. 

Mr.  Butt9  Q.C.,  and  Mr.  B.  E.  Webster,  for  the  Appellants, 
the  Owners  of  the  Jesmond : — 

Contended  that  the  Court  below  was  not  warranted  by  the 
evidence  in  finding  that  the  non-observance  by  the  Jesmond  of 
Article  16  of  the  Admiralty  Regulations  for  preventing  collis- 
ions at  sea,  so  contributed  to  the  collision  as  to  disentitle  the 
Jesmond  to  recover  damage  from  the  Earl  of  Elgin ;  that  the 
evidence  proved  that  the  Earl  of  Elgin  neglected  to  comply  with 
Article  13  of  those  Regulations ;  that  the  collision  was  caused 
by  the  improper  starboarding  of  the  helm  of  the  Earl  of  Elgin, 
and  not  by  failure  of  the  Jesmond  and  the  Earl  of  Elgin  to  com- 
ply with  Article  16  of  the  Admiralty  Regulations  ;  and  insisted 
that  the  judgment  of  the  Court  below,  instead  of  condemning 
both  parties  as  equally  to  blame,  ought  to  have  been  in  favor  of 
the  Owners  of  the  Jesmond. 

The  Admiralty  Advocate  (Dr.  Deane,  L.C.),  and  Mr.  E.  C. 
Clarkson,  for  the  Owners  of  the  Earl  of  Elgin : — 

Argued,  that  Article  16  of  the  Admiralty  Regulations  for 
preventing  collisions  at  sea,  must  be  taken  in  combination 
with  Article  13,  and  as  supplementary  to  it.  If,  therefore,  the 
Master  of  the  Jesmond  had  reasonable  cause  to  apprehend  a 
collision,  he  was  bound  to  apply  the  supplementary  rule,  and 
to  ease  the  engines.  If  there  was  risk,  not  certainty,  but  pro- 
bability or  chance  of  a  collision,  he  was  bound  to  stop.  If  he 
thought  he  was  under  the  Port-helm  rule,  it  was  his  duty  to 
carry  out  that  rule  so  that  there  might  be  no  mistake  as  to  what 
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he  was  doing.  If  he  ported,  as  he  says  he  did,  he  did  not  port 
enough,  he  ought  to  have  slackened  speed  as  well  as  ported. 
5]  The  16th  Article  refers  not  to  collision,  *but  to  the  risk  of 
collision,  and  to  the  manner  in  which  Steamers  must  act  when 
there  is  risk  of  collision,  and  not  absolute  danger. 

Sir  James  W.  Colvilb  : — 

In  this  case  their  Lordships  must  hold  that  it  has  been  con- 
clusively found  that  the  two  colliding  Vessels  were  meeting 
each  other  end  on  or  nearly  end  on  within  the  meaning  of  the 
13th  of  the  Sailing  Rules ;  that  the  Jesmond,  in  obedience  to 
that  rule,  ported  her  helm,  whether  sufficiently  or  not  is  a  ques- 
tion which  will  be  afterwards  considered ;  that  the  Earl  of  Elgin 
violated  that  rule  by  starboarding  instead  of  porting  and  thereby 
put  herself  clearly  in  the  wrong,  and  became  primd  facie  respon- 
sible for  the  collision  which  took  place.  But  the  learned  Judge 
of  the  Admiralty  Court  having  found  these  facts,  proceeds  to 
say :  "  We  think  that  the  Jesmond  did  err  in  porting  as  slightly 
as  she  did.  The  evidence  came  to  this, —  she  ported  and  then 
steadied,  and  did  not  port  again  till  the  collision  became  nearly- 
inevitable  ;  but  it  is  not  upon  this  ground  that  I  should  come 
to  the  conclusion,  that  such  blame  attaches  to  the  Jesmond  as  to 
disentitle  her  to  recover  if  she  succeeded  on  other  points,  but  I 
mention  it  as  a  fault  on  the  part  of  the  Jesmond.  The  real  blame 
that  attaches  to  the  Jesmond  and  the  Earl  of  Elgin  is,  their  not 
easing  and  stopping  their  engines  before  this  collision  took 
place.  The  more  it  is  examined  the  less  defensible  it  appears 
that  two  Steamers  should  be  going  at  the  joint  speed  of  eighteen 
or  nineteen  miles  an  hour,  nearly  on  opposite  courses,  seeing 
each  other  a  mile  and  a  half  off,  and  not  take  the  common  pre- 
caution of  stopping  or  easing  their  engines  under  such  circum- 
stances." 

That  part  of  the  judgment,  therefore,  raises  two  proposi- 
tions—  first,  that  the  Jesmond  did  not  port  sufficiently,  but  at 
the  same  time  qualifies  that  finding  by  saying,  that  of  itself  that 
circumstance  would  not  disentitle  the  Jesmond  to  recover.  The 
learned  Judge,  however,  as  their  Lordships  understand  his 
judgment,  would  couple  the  insufficiency  of  the  porting  with  an 
assumed  obligation  to  slacken  the  speed  under  the  16th  Article, 
and  finds  that,  under  the  whole  circumstances  of  the  case,  the 
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Jesmond  ought  to  have  slackened  as  well  as  the  Earl  of  Elgin, 
and  that  by  reason  of  that  fault  on  the  part  of  the  Jesmond,  the 
damage,  according  to  *the  rule  of  the  Court  of  Admiralty,  [g 
is  divisible  between  the  two  Vessels. 

Their  Lordships  think  that  it  will  be  desirable  in  dealing  with 
these  two  propositions  to  deal  with  them,  in  the  first  instance 
at  least,  separately,  as  has  been  done  in  the  argument  They 
see  no  reason  to  doubt  the  truth  of  the  evidence  given  by  the 
Witness,  Hall,  the  second  Mate  of  the  Jesmond.  They  believe 
upon  his  evidence  —  and  the  learned  Judge  of  the  Court  of 
Admiralty  has  certainly  not  found  that  that  evidence  was  to  be 
disbelieved — that  when  the  three  lights  of  the  Earl  of  Elgin 
were  first  seen,  the  order  to  port  the  helm  was  given.  They 
believe  that  the  Vessel  paid  off  upon  a  port-helm  a  point  and  a 
half,  but  that  before  she  had  gone  so  far  the  Mate  had  given 
the  order  to  steady  the  helm,  which  ultimately  brought  back 
the  Vessel  to  within  half  a  point  of  her  original  course.  Their 
Lordships  were  urged  by  Dr.  Deane  in  his  able  argument  to 
consult  upon  this  point  the  nautical  Gentlemen  by  whom  they 
are  assisted.  They  have  done  so,  and  those  Gentlemen,  so  far 
from  finding,  as  Dr.  Deane  expected,  that  the  evidence  must  be 
inaccurate  in  asserting  that  the  Vessel  went  so  far  under  the 
port-helm  as  to  pay  off  a  point  and  a  half,  think  that  there  is 
nothing  inconsistent  or  unreasonable  in  that  statement ;  on  the 
contrary,  that  upon  principles  of  navigation  the  fact  is  credible 
and  what  might  be  expected.  Their  Lordships,  therefore,  ac- 
cept the  statement  of  the  Witness  as  given.  Again  the  nautical 
Assessors  also  concur  in  thinking  that  the  Jesmond  having  paid 
off  so  far  as  a  point  and  a  half  was,  though  brought  back  within 
half  a  point  of  her  original  course  when  the  helm  was  steadied, 
placed  upon  aline  on  which  she  would  have  gone  clear  of  the  other 
Vessel  if  the  latter  had  even  kept  her  course ;  that  she  had  brought 
the  two  Vessels  in  the  position  of  red  light  to  red  light,  and 
that  the  danger  of  the  collision  was  at  an  end.  A  fortiori,  if  the 
Earl  of  Elgin  had  obeyed  the  rule  and  had  done  what  she  was 
bound  to  do,  namely,  port  her  helm,  the  distance  between  the 
two  Vessels  would  have  been  increased,  and  the  collision  would 
have  become  still  more  improbable.  That  being  the  state  of  the 
case,  their  Lordships  cannot  concur  with  the  learned  Judge  in 
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thinking  that  the  alleged  insufficiency  of  the  porting  did  in  any 
degree  contribute  to  the  accident. 

71  *They  next  proceed  to  consider  whether  they  ought  to 
hold  that  those  on  board  the  Jesmond  in  omitting  to  slacken  the 
speed  of  their  Vessel  were  guilty  of  a  default  which  justifies  the 
judgment  under  appeal.    Now  the  16th  Article  says:  "Every 
Steamship  when  approaching  another  Ship  so  as  to  involve  risk 
of  collision  shall  slacken  her  speed/'    It  is  not  necessary  to  read 
further,  because  nobody  contends  that  the  Jesmond  was  bound 
to  stop  and  reverse  her  engines  except  at  the  moment  when  a 
reversal  of  the  engines  had  almost  become  impossible,  namely, 
when  the  other  Vessel  was  nearly  run  into.     The  Article  im- 
poses this  obligation  only  upon  a  Ship  which  is  "  approaching 
another  Ship  so  as  to  involve  risk  of  collision. "    It  may  be  said, 
that  there  was  a  moment  at  which  the  two  Vessels  were  in  that 
condition,  for  if  they  had  not  been  in  that  condition  they  would 
not  have  been  within  Article  13.    But  it  seems  to  their  Lord- 
ships, taking  the  two  articles  together,  that  Article  16  only  ap- 
plies when  there  is  a  continuous  approaching  of  the  two  Ships, 
and,  indeed,  it  was  admitted  candidly  by  Dr.  Dearie  that  there 
was  not  an  obligation  to  slacken  the  speed  the  moment  the  two 
Vessels  sighted  each  other,  and  when  the  first  porting  took 
place.    If  their  Lordships  are  right  in  their  view  of  what  was 
then  done,  the  original  risk  of  collision  was  determined  when 
the  Vessels  were  brought  port  light  to  port  light.    Nor  can  it 
be  said  that  after  that  porting  the  Jesmond  was  approaching  the 
Earl  of  Elgin  so  as  to  involve  a  risk  of  collision,  unless  the  true 
construction  of  the  term  "  risk  of  collision  "  be  that  for  which 
in  one  part  of  his  argument  Dr.  Deane  contended.    As  their 
Lordships  understood  his  argument,  he  was  prepared  to  insist 
that  the  term  must  be  taken  to  include  either  a  default  on  the 
part  of  the  other  Vessel  to  do  what  the  13th  Rule  required  of 
it,  or  the  disabling  of  that  Vessel  by  some  accidental  cause  of 
which  the  Jesmond  was  not,  and  probably  could  not  be  aware. 
It  does  not  appear  to  their  Lordships  that  the  first  of  those  ele- 
ments cata  be  reasonably  imported  into  the  risk  of  collision ; 
there  is  no  foundation  in  fact  for  supposing  that  "  the  JSarl  of 
Elgin  was  prevented  by  any  accident  from  doing  what  she 
ought  to  have  done ;"  nor  are  their  Lordships  aware  that  in 
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\  obeying  these  Rules  it  is  necessary  for  persons  navigating  Ves- 

sels to  foresee  and  to  provide  against  every  possible  accident. 
)  *Their  Lordships  would  be  extremely  sorry,  by  any  decision  [8 

'  of  theirs,  to  diminish  the  stringency  of  any  rule  tending  to  pre- 

vent the  great  loss  of  property  and  destruction  of  life  which  are 
bat  too  common  in  our  narrow  Seas;  but  they  do  not  feel  at 
liberty  to  extend  the  application  of  the  16th  Article  beyond 
what  seems  to  them  to  be  its  proper  construction,  and,  there- 
fore, they  must  respectfully  differ  from  the  learned  Judge  in 
what  he  has  found  with  respect  to  the  obligation  which  lay  upon 
the  Master  and  crew  of  the  Jesmond 

The  result,  therefore,  will  be,  that  their  Lordships  will  hum- 
bly advise  Her  Majesty  to  allow  the  present  appeal ;  and  to 
declare  and  order  that  the  Earl  of  Elgin  was  solely  responsible 
for  the  collision,  and  must  be  condemned  in  damages  accord- 
ingly, and  of  course  the  costs  in  the  Court  below  and  the  costs 
here  will,  according  to  the  ordinary  rule,  follow  the  result 

Solicitor  for  the  Appellants :   Thomas  Cooper. 
Solicitors  for  the  Respondents :  Lowness,  Nelson  fi  Jones. 
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310]  *Swbbting  v.  Turner. 

Law  Rep.  7  Queen's  Bench,  810. 

Auction,  Sale  by — Bent  in  Arrewr,  Liability  of  Auctioneer  to  pay — Distress  on 

Goods  after  Sale. 

Defendant,  an  auctioneer,  sold  certain  goods  for  plaintiff,  the  owner,  on  pre- 
mises occupied  by  plaintiff  and  another,  and  in  respect  of  which  the  latter  owed 
the  landlord  rent.  By  the  conditions  of  sale  each  lot  was  to  be  taken  to  be  de- 
livered at  the  fall  of  the  hammer,  after  which  time  it  was  to  remain  at  the  exclu- 
sive risk  of  the  purchaser.  After  the  sale,  and  before  the  goods  were  removed, 
the  landlord  threatened  to  distrain  on  the  goods,  whereupon  the  auctioneer  paid 
the  rent,  and  deducted  it  from  the  amount  the  goods  had  realized,  and  paid  over 
the  balance  to  the  plaintiff: — 

Held,  that  the  auctioneer  was  not  justified,  as  against  the  plaintiff,  in  paying 
the  rent,  as,  on  the  sale  of  each  lot,  the  property  passed  to  the  purchaser,  who 
would  have  had  to  bear  the  loss  if  the  landlord  had  distrained. 

Case  stated  on  appeal  from  the  County  Court  of  Suffolk, 
holden  at  Ipswich. 

This  was  an  action  to  recover  th6  sum  of  37?.  155.  7d. 
311]      *The  material  facts  proved  on  the  hearing  were  as  fol- 
lows : 

On  the  1st  of  September,  1870,  the  plaintiff  and  one  Matthews 
entered  into  partnership  as  auctioneers,  carrying  on  business 

♦Decided  in  Michaelmas  Term,  1871. 
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upon  premises  known  as  the  Auction  Mart,  Upper  Orwell 
Street,  Ipswich.  The  deed  of  partnership  did  not  contain  any 
arrangement  about  the  rent  of  the  premises,  which  were  then 
and  had  previously  been  in  the  occupation  of  Matthews  as  tenant 
at  a  rent  of  80?.  It  was  afterwards  agreed  between  the  partners, 
but  without  communicating  with  the  landlord,  that  part  of  the 
rent  should  be  borne  by  the  firm,  Matthews  paying  202.  for  that 
part  in  his  own  occupation. 

In  November,  1870,  it  was  arranged  that  the  partnership 
should  be  dissolved  and  the  partnership  effects  sold ;  and  an 
authority  was  given  to  the  defendant,  an  auctioneer  in  Ipswich, 
by  two  solicitors,  on  behalf  of  the  partners  respectively,  to  take 
possession  of  the  stock-in-trade  and  effects  belonging  to  Messrs. 
Matthews  k  Sweeting,  and  to  realize  the  same  with  all  conve- 
nient despatch,  and  to  hold  the  proceeds  as  stakeholder  until 
the  solicitors  should  join  in  directing  the  disposition  thereof. 

This  authority  was  drawn  up  by  the  two  solicitors  of  the 
partners,  and  the  defendant  was  fully  aware  that  he  was  to  take 
possession  of  the  partnership  effects,  to  hold  them  against  Mat- 
thews. 

The  defendant  took  possession  of  the  effects,  and  sold  them 
under  printed  particulars  and  conditions  of  sale,  containing, 
amongst  other  stipulations,  the  following : 

"  Each  lot  shall  be  paid  for  immediately  after  the  sale,  and 
previously  to  its  removal.  Each  and  all  lots  shall  be  taken  to 
be  delivered  at  the  fall  of  the  hammer,  after  which  time  they 
shall  remain  and  be  at  the  exclusive  risk  of  the  purchaser,  and 
the  auctioneer  shall  not  be  called  upon  for  the  compensation  for 
any  injury  or  loss  sustained  after  that  time." 

After  the  sale  was  over,  but  before  all  the  things  had  been  re- 
moved by  the  respective  purchasers,  Sidney,  the  agent  of  the 
landlord  of  the  premises,  informed  the  defendant  that  he  could 
not  allow  the  things  to  go  until  he  was  paid  the  rent  then  in 
arrear.  The  defendant  said  he  had  sold  all  the  things,  and 
could  not  pay  it  without  some  authority,  and  both  Sidney  and 
the  defendant  went  to  speak  to  Matthews,  who  was  on  the  pre- 
mises, and  *Sidney  said  that  he  must  distrain  unless  the  [312 
rent  were  paid.  Matthews  said  it  had  better  be  paid  out  of  the 
proceeds  of  the  sale,  and  asked  the  defendant  to  pay  it.  The 
defendant,  without  further  inquiry,  and  without  seeing  either 

2  Eno.  Rep.]  10 
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of  the  solicitors  or  the  plaintiff,  at  once  said  to  Sidney  he  would 
pay  the  rent  out  of  the  proceeds  of  the  sale,  and  Sidney  went 
away  satisfied. 

The  rent  then  due  was  the  private  debt  of  Matthews,  and  was 
40£.,  for  a  half  years'  rent,  which  was  in  arrear  on  the  1st  of 
November,  1870,  less  certain  allowances,  which  reduced  it  to 
S7L  155.  7d.}  the  sura  claimed  in  this  action. 

The  plaintiff  having  the  next  day  heard  of  this  arrangement 
warned  the  defendant  not  to  pay  the  rent ;  and  a  joint  direction 
from  the  two  solicitors  was  given  to  the  defendant  to  pay  the 
net  proceeds  of  the  sale  to  the  plaintiff. 

The  landlord's  solicitors  subsequently  gave  the  defendant  an 
indemnity,  and  he  then  paid  them  the  871.  155.  7d.,  paying  over 
the  balance  of  the  net  proceeds  to  the  plaintiff. 

The  learned  Judge  gave  judgment  for  the  defendant 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances,  the  defendant  was  justified  in  paying  the  said 
sum  to  the  landlord.  If  the  Court  should  be  of  opinion  in  the 
negative,  the  verdict  was  to  be  entered  for  the  plaintiff  for  the 
sum  claimed. 

McKeUar  and  Graham  for  the  plaintiff.  There  was  no  actual 
distress,  and  consequently  no  such  pressure  as  justified  the  auc- 
tioneer in  making  the  payment  The  rent  was  due  from  Mat- 
thews alone,  and  the  plaintiff  was  not  liable  for  it,  therefore  the 
defendant  should  have  held  the  proceeds  of  the  sale  according 
to  the  joint  direction.  Moreover,  the  property  in  the  goods  had 
passed  to  the  respective  purchasers,  and  so  the  plaintiff  was  not 
affected  by  the  threat  to  distrain  them,  for  it  is  clear  law  that, 
even  without  the  express  stipulation,  on  the  sale  of  a  specific 
chattel  the  property  in  it  passes  to  the  vendee :  Simmons  v. 
Swift  Q) ;  Dixon  v.  Yates  (*) ;  Benjamin  on  the  Contract  of  Sale 
of  Personal  Property,  p.  218. 

Kemplay,  for  the  defendant  The  defendant,  by  his  employ- 
ment as  auctioneer,  was  bound  to  deliver  the  goods  free  from 
313]  liabilities,  *and  was  therefore  authorized  to  release  them 
from  this  distress,  which  was  as  effective  as  if  seizure  had  taken 
place;  he  was  therefore  justified  in  paying  the  rent 

Graham,  in  reply. 

0  5  B.  &  C,  857.  p)  5  B.  &  Ad.,  818. 
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Blackburn,  J.  When  once  we  see  the  principle  to  be  applied 
to  the  facts  the  case  appears  plain  enough.  It  is  thoroughly 
established  (as  the  cases  cited  show  —  and  there  is  no  case  I 
know  of  to  the  contrary)  that  by  the  English  law,  where  a  bar- 
gain and  sale  is  completed  with  respect  to  goods,  and  everything 
to  be  done  on  the  part  of  the  vendor  before  the  property  should 
pass  has  been  performed,  then  the  property  vests  in  the  pur- 
chaser, although  the  vendor  still  retains  his  lien,  the  price  of 
the  goods  not  having  been  paid ;  and  any  accident  happening 
to  the  things  subsequently,  unless  it  is  caused  by  default  of  the 
vendor  —  any  calamity  befalling  them  after  the  sale  is  com- 
pleted —  must  be  borne  by  the  purchaser,  and,  by  parity  of 
reasoning,  any  benefit  to  them  is  his  benefit,  and  not  that  of  the 
vendor-  Here  the  auctioneer  had  directions  and  authority  to 
sell  these  goods,  and  did  sell  them  under  conditions  of  sale  that 
"  each  lot  shall  be  paid  for  immediately  after  the  sale  and  pre- 
viously to  its  removal"  (showing  clearly  that  the  vendor's  lien 
was  to  be  retained) ;  "  each  and  all  lots  shall  be  taken  to 
be  delivered  at  the  fall  of  the  hammer,  after  which  time 
they  shall  remain  and  be  at  the  exclusive  risk  of  the  pur- 
chaser." Words  could  hardly  be  more  plain  to  show  that  the 
bargain  and  sale  transferring  the  property,  and,  as  a  legal  con- 
sequence, also  transferring  the  risk,  was  to  be  complete  the 
moment  the  bargain  was  struck ;  and  in  that  respect  the  case  is 
very  like  that  of  Hinde  v.  Whitehouse  (*),  where  sugar  was  sold 
by  auction  on  the  20th  of  September,  but  remained  on  the  pre- 
mises where  the  sale  had  taken  place  until  the  22d  of  September, 
when  an  accidental  fire  there  destroyed  the  goods ;  and  the  de- 
cision was  that  they  were  the  buyer's  property  and  he  must 
abide  the  loss,  and  were  not  the  vendor's  although  he  still  re- 
tained his  lien.  Now  here  there  is  not  a  fire,  but  a  threat 
After  the  sale  was  over  —  and  not  till  then  —  and  before  all  the 
things  had  been  removed  by  the  respective  purchasers,  the 
agent  of  the  landlord  of  the  premises  stopped  the  *auc-  [314 
tioneer,  and  said  he  could  not  allow  the  things  to  go  until  he 
was  paid  the  rent  then  in  arrear.  The  landlord's  agent  had  at 
that  time  a  legal  right  to  seize  the  goods  for  rent  in  arrear. 
He  did  not,  however,  actually  distrain  them,  for  the  auctioneer 
promised  to  pay  the  money  due  for  arrears  of  rent  out  of  the 

C)  7  East.,  558. 
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proceeds  of  the  sale ;  and  he  now  says,  "  I  am  entitled  to  deduct 
that  sum  out  of  the  proceeds  of  the  sale  of  the  goods,  because 
;  if  I  had  not  prevented  the  distress,  the  loss  by  the  distress 
would  have  fallen  on  the  vendors,  my  clients."    But  I  think 
there  the  auctioneer  made  a  mistake ;  for  if  the  threat  to  dis- 
train had  been  executed  it  would  have  been,  like  an  accidental 
fire,  a  calamity  falling  on  the  goods  after  the  sale,  and  as  it 
was  no  fault  on  the  part  of  the  auctioneer  or  his  client  that  the 
rent  of  the  premises  was  still  in  arrear,  the  calamity  would  have 
been  one  for  which  they  were  by  no  means  to  blame,  but  the 
purchaser,  whose  goods  had  been  seized  would  have  had  to 
bear  the  loss.    When  once  we  understand  that  the  loss  would 
have  fallen  on  the  buyers  of  the  goods  had  they  been  distrained, 
it  is  evident  that  it  would  have  been  a  loss  not  sustained  by  the 
auctioneer  or  his  employer,  the  plaintiff;  consequently  the 
promise  of  the  auctioneer,  although  one  that  it  was  natural  for 
him  to  give,  was  really  made  in  order  to  save  damage,  which 
would  not  have  befallen  his  client,  but  another  person ;  there- 
fore I  think  he  had  no  authority,  either  express  or  implied, 
from  the  plaintiff,  to  make  such  a  promise,  and  that  the  plaint- 
iff* is  entitled  to  recover. 

I  may  observe,  that  if  the  threat  to  distrain  had  been  uttered 
before  the  sale,  I  should  be  very  much  inclined  to  think  that  the  . 
auctioneer  would  have  been  acting  within  his  authority  in  mak- 
ing such  a  contract  to  prevent  the  loss  which  the  distress  would 
have  caused  to  his  client;  but  as  it  happened  after  the  sale  lam 
of  opinion  that  he  could  have  no  such  authority  at  all,  and  con- 
sequently that  the  judgment  must  be  reversed. 

Mellor,  J.  I  am  of  the  same  opinion.  I  think  that  the  auc- 
tioneer mistook  his  real  position.  No  doubt,  thinking  rightly 
that,  as  the  rent  was  due,  the  threatened  distress  would  be  good, 
the  auctioneer  promised  to  pay  the  rent  if  the  distress  were  not 
enforced,  and  in  all  probability  had  that  claim  been  made  before 
315]  *the  sale  he  might  have  been  justified  in  the  course  he 
pursued.  But  unluckily.it  was  after  he  had  sold  the  goods  that 
the  agent  of  the  landlord  stopped  him  and  said  he  could  not  al- 
low the  things  to  go  until  the  rent  then  in  arrear  was  paid. 
The  auctioneer  said,  "  I  have  sold  the  goods  and  cannot  pay 
it,"  but  under  the  stress  of  the  agent  he  undertook  to  pay  the 
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rent  As,  however,  the  threatened  goods  were  not  the  property 
of  his  client,  the  payment  ultimately  made  was  really  made  on 
behalf  of  the  purchasers.  So,  having  thus  acted  under  a  mista- 
ken impression,  the  defendant  must  be  held  responsible  for  the 
money. 

Lush,  J.  I  am  of  the  same  opinion.  The  question  is,  whether 
the  auctioneer  had  the  authority  of  those  who  employed  him  to 
pay  this  sum  for  rent  out  of  the  proceeds  of  the  sale.  Express  au- 
thority it  is  clear  he  had  none ;  on  the  contrary,  his  instructions 
were  to  sell  and  hold  the  proceeds  as  the  agent  of  his  employers. 
Then  had  he  any  authority  arising  out  of  the*  circumstances  ? 
The  paying  this  money  was  not  necessary  to  enable  him  to  fulfil 
the  sale,  for  the  sale  had  been  made,  the  property  in  the  goods  had 
passed  to  the  buyers,  and  there  was  nothing  more  for  the  auc- 
tioneer to  do  but  to  receive  the  money  and  hand  over  the  goods. 
I  cannot,  therefore,  think  that  he  was  impliedly  authorized  by 
the  necessity  of  the  case  to  promise  or  make  the  payment 

Judgment  for  the  Plaintiff. 

Attorney  for  plaintiff:  E.  Sweeting. 
Attorney  for  defendant :  22.  C.  Cobbold. 


[in  the  exchequer  chamber.]*  [316 

Feb.  16, 1872. 

Dennett  v.  Atherton. 

[Law  Reporte  7  Queens  Bench,  316.] 

Landlord  and  Tenant —  Covenant  for  quiet  Enjoyment — Restriction  by  Covenant 

of  Lessor  as  to  particular  Irade. 

On  a  conveyance  of  land  to  defendant  in  fee,  defendant  covenanted  with  B., 
the  vendor,  that  defendant  and  his  assigns  wonld  not  permit  to  be  carried  on  in 
any  building  built  on  any  part  of  the  land  the  trade  of  a  seller  of  beer.  Defend- 
ant afterwards  demised  for  twenty-one  years  a  building  on  part  of  the  land,  which 
at  that  time  was  used  as  a  grocer's  shop ;  the  lessee  covenanted  that  he  and  his 

*  See  next  case. 
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assigns  would  not  carry  on  therein,  or  permit  to  be  carried  on,  certain  trades  (that 
of  a  seller  of  beer  not  being  one) ;  and  defendant  covenanted  that  the  lessee  and 
his  assigns  should  peaceably  enjoy  the  demised  premises  without  any  lawful  let* 
suit,  or  interruption  by  or  from  defendant  or  any  person  lawfully  claiming  from, 
by,  or  under  him.  This  lease  was  assigned  to  plaintiff;  and  he,  without  notice 
of  defendant's  covenant  with  B.,  altered  and  fitted  up  the  premises  as  a  beershop, 
upon  which  B.  obtained  an  injunction  from  the  Court  of  Chancery,  restraining' 
plaintiff  from  carrying  on  the  trade  of  a  beerhouse  on  the  premises.  Plaintiff 
then  brought  an  action  against  defendant  for  a  breach  of  the  express  or  of  an 
implied  covenant  in  the  deed  of  demise : — 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  express 
covenant  for  quiet  enjoyment  excluded  any  implied  covenant ;  and  that  that  co- 
venant did  not  amount  to  a  warranty  to  the  lessee  that  he  might  use  the  premised 
for  any  purpose  not  mentioned  in  the  restrictive  covenant  on  his  part ;  and  there- 
fore, that  plaintiff  could  not  recover. 

Spencer  v.  Marriott  (1  B.  &  C.  457 ;  2  D.  &  By.  665)  affirmed. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
discharging  a  rule  to  enter  a  verdict  for  the  plaintiff. 

The  action  was  brought  to  recover  damages  against  the  de- 
fendant for  the  breach  of  certain  covenants,  expressed  or  implied 
in  a  lease  granted  by  the  defendant  to  one  Thomas  Rawlings 
and  hie  assigns,  the  residue  of  which  lease  became  vested  by 
divers  mesne  assignments  in  the  plaintiff. 

The  defendant  purchased  the  freehold  of  the  demised  premises, 
and  they  were  conveyed  to  and  vested  in  him  by  an  indenture 
of  29th  April,  1861,  between  James  Bell,  of  the  one  part,  and 
the  defendant  of  the  other  part,  whereby  Bell  conveyed  certain 
pieces  of  land  to  the  defendant  in  fee ;  and  after  reciting  that 
the  pieces  of  land  were  two  several  plots  of  ground  intended  to 
be  built  upon  and  to  form  one  line  of  frontage  in  Ellesmere 
317]  Street,  and  that  in  *the  treaty  for  the  purchase  it  was 
agreed  that  the  defendant  should  enter  into  the  covenants  next 
mentioned,  the  defendant,  "  in  pursuance  of  the  said  agreement, 
and  with  the  intent  to  bind  the  hereditaments  hereby  conveyed, 
and  the  succesive  owners  and  occupiers  thereof,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  doth  covenant, ' 
promise,  and  agree  to  and  with  the  said  James  Bell,  his  heirs 
and  assigns,  that,  if  at  any  time  hereafter  the  defendant,  his 
heirs,  executors,  administrators,  and  assigns  shall  build  upon 
the  said  pieces  of  ground  hereby  granted  and  released,  they  shall 
erect  such  buildings  so  as  to  project  beyond,  but  range  within 
the  frontage  lines  of  Ellesmere  Street "  and  other  streets  named 
therein ;  "  and  further,  that  the  defendant,  his  heirs,  executors, 
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administrators,  and  assigns  shall  not,  nor  will  carry  on,  or  per- 
mit, or  suffer  to  be  carried  on  on  the  pieces  of  ground  hereby 
granted,  or  any  part  thereof,  or  any  building  to  be  erected 
tbereon  the  trade  or  business  of  a  seller  of  beer,  or  spirits,  or 
wine,  or  any  noisome  or  offensive  trade,  either  wholesale  or 
retail,  which  may  be  an  annoyance  or  damage  to  the  neighbor- 
hood in  which  the  said  pieces  of  land  are  situate." 

By  indenture  of  the  14th  of  August,  1863,  the  defendant  "  de- 
mised" to  Thomas  Rawlings  and  his  assigns  the  premises, 
situate  in  Ellesmere  Street,  Poplar,  in  the  county  of  Middlesex, 
for  the  term  of  twenty-one  years,  from  the  24th  of  June,  1863, 
at  the  yearly  rent  of  32?.,  payable  as  therein  mentioned.  Andl 
Rawlings,  for  himself  and  his  assigns,  covenanted  to  pay  the 
said  rent,  "  and  further,  that  he  and  his  assigns  would  not, 
during  the  aforesaid  term,  use,  exercise,  or  carry  on,  or  permit, 
or  suffer  to  be  used,  exercised,  or  carried  on,  in  or  upon  the 
said  demised  premises  the  trade  or  business  of  a  butcher,  baker, 
dyer,  smith,  farrier,  pipemaker  or  burner,  distiller,  tallow-chand- 
ler, soap-boiler,  tripe-dresser  or  seller,  or  any  noisy,  noisome, 
dangerous,  or  offensive  trade,  art,  or  business  whatsoever,  with- 
out the  licence  or  consent  in  writing  of  the  defendant  for  that 
purpose  first  had  and  obtained."  And  the  defendant  covenanted 
with  Rawlings  and  his  assigns  "  that  he  and  they,  paying  the 
rent  hereby  reserved  in  manner  herein  mentioned,  and  observ- 
ing, performing,  and  keeping  all  and  singular  the  lessee's  cove- 
nants, shall  and  may  peaceably  and  quietly  have,  hold,  occupy, 
possess,  and  enjoy  all  and  singular  the  said  demised  *pre-  [318 
mises  with  their  appurtenants  during  the  said  term  hereby 
granted  without  any  lawful  let,  suit,  trouble,  denial,  interrup- 
tion, molestation,  or  disturbance  whatsover,  of,  from,  or  by  the 
defendant,  his  heirs  or  assigns,  or  any  other  person  or  persons 
lawfully  claiming  or  to  claim  by,  from,  under,  or  in  trust,  for 
him,  them,  or  any  of  them." 

The  premises,  at  the  time  ef  the  granting  of  the  above  lease, 
in  1863,  were  used  as  a  grocer's  shop,  but  shortly  before  the 
assignment  to  the  plaintiff  they  were  denuded  of  all  internal  fit- 
tings and  were  unused. 

By  various  mesne  assignments  the  unexpired  term  and 
residue  of  the  lease  became  vested  in  the  plaintiff  by  deed  of  the 
11th  of  November,  1868. 
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The  plaintiff  entered  on  the  premises,  and  finished  a  cellar 
which  had  been  commenced  by  his  immediate  assignor,  and 
expended  money  in  altering  and  fitting  up  the  premises  as  a 
shop  for  the  sale  of  beer  by  retail,  and  the  plaintiff,  after  the 
alterations  were  completed  in  December,  1868,  opened  the 
premises  for  the  sale  of  beer  by  retail. 

About  the  5th  of  December,  1868,  Mr.  Bell,  who  had  granted 
the  premises  to  the  defendant,  gave  notice  to  the  plaintiff  and 
to  the  defendant  that  the  trade  or  business  of  a  seller  of  beer, 
spirits,  or  wine,  either  wholesale  or  retail,  should  not  be  carried 
on  in  the  premises  contrary  to  the  covenant  of  the  defendant 
contained  in  the  indenture  of  the  29th  of  April,  1861.  This 
was  the  first  intimation  the  plaintiff  had  of  the  existence  of  any 
such  covenant,  and  he  had  no  previous  notice  or  knowledge 
of  it. 

On  the  14th  of  January,  1869,  the  plaintiff  was  served  with 
an  injunction  from  the  Court  of  Chancery  restraining  him  from 
carrying  on  the  trade  of  a  beerhouse  keeper  or  seller  of  beer  by 
retail  or  otherwise  on  the  premises.  The  costs  of  Bell  in  the 
Chancery  suit  were  taxed  at  631.,  which  the  plaintiff  has  been 
compelled  to  pay. 

The  present  action  was  then  brought. 

The  declaration  set  out  the  indenture  of  lease,  and,  in  addi- 
tion to  the  express  covenant  by  the  defendant  for  quiet  enjoy- 
ment, alleged  that  the  defendant,  by  the  said  indenture  of 
demise,  covenanted  that  he  had  a  good  right  and  full  title  to 
demise  and  let  the  therein-mentioned  premises  for  the  term  and 
319]  purposes  and  *subject  to  the  covenants  in  the  said  deed 
mentioned  and  according  to  the  tenor  and  purport  thereof,  and 
that  he,  the  defendant,  had  not  been  party  or  privy  to,  or  done 
or  committed  any  act,  matter,  or  thing,  whereby,  or  by  reason 
whereof  he,  the  defendant,  was  hindered  or  prevented  from  de- 
mising or  letting  the  aforesaid  premises  for  use  by  Rawlings 
and  his  assigns  as  a  beershop.  That  the  residue  of  the  lease 
became  ultimately  vested  in  the  plaintiff  by  deed  of  the  11th 
of  November,  1863,  and  the  plaintiff*  entered  on  the  premises 
and  expended  money  in  fitting  them  up  as  a  beershop.  It  then 
averred  performance  of  all  covenants  and  conditions  precedent, 
and  assigned  as  breaches  of  the  express  covenant  and  of  the  al- 
leged implied  covenant,  that  the  defendant  never  had  any  title 
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to  demise  the  premises  in  the  terms  he  had  done ;  and  that  he 
had  been  privy  to  acts  by  which  he  was  prevented  from  so  de- 
mising. It  then  set  out  the  covenant  by  the  defendant  in  the 
deed  of  the  29th  of  April,  1861,  and  averred  that  the  plaintiff, 
as  assignee  of  the  defendant,  was  bound  by  it;  and  that  the 
plaintiff  had  no  knowledge  of  this  covenant.  That  Bell,  claim- 
ing and  possessing  right  and  power  through  the  acts  and  agree- 
ments of  the  defendant,  and  to  which  he  was  privy,  compelled 
the  plaintiff  by  injunction  in  Chancery  not  to  carry  on  the  busi- 
ness of  a  beer  seller  on  the  premises,  or  commit  any  breach  of 
the  defendant's  covenant  in  the  deed  of  1861 ;  whereby  the 
plaintiff  was  put  to  divers  costs  and  losses. 

Plea :  Non  est  factum. 

At  the  trial  a  verdict  was  entered  for  the  defendant,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

A  rule  was  accordingly  granted  on  the  ground  that,  on  the 
above  facts,  the  plaintiff  was  entitled  to  recover,  and  that  there 
was  evidence  of  the  covenants  both  express  and  implied  as 
averred  in  the  declaration. 

The  Court  of  Queen's  Bench  discharged  the  rule  on  the  14th 
of  May,  1870,  on  the  authority  of  Spencer  v.  Marriott  (1). 

1871.  June  14.  J.  Brovm,  Q.  C.  (Philbrick  with  him),  for  the 
plaintiff.  The  declaration  alleges  two  breaches,  one  of  the  ex- 
press covenant  for  quiet  enjoyment,  and  the  other  of  an  implied 
♦covenant;  but,  on  the  authorities,  it  must  be  conceded  [320 
that  where  there  is  an  express  covenant  in  a  lease,  no  other 
covenant  for  title  or  quiet  enjoyment  can  be  inferred.  The 
plaintiff,  therefore,  must  rely  solely  on  the  express  covenant 
that  the  lessee  and  his  assigns  should  enjoy  the  demised  pre- 
mises  without  lawful  let,  suit,  or  interruption  by  or  from  the 
defendant  or  any  person  lawfully  claiming  by,  from,  or  under 
him.  In  addition,  however,  to  this  covenant,  there  is  in  the 
lease  a  covenant  by  the  lessee  against  carrying  on  certain  trades, 
that  of  a  beerhouse  not  being  one  of  them.  The  defendant, 
unknown  to  the  plaintiff1,  had,  on  the  conveyance  of  the  land  to 
him  in  fee,  covenanted  with  Bell,  the  vendor,  that  the  trade  of 
a  beershop  should  not  be  carried  on  in  any  part  of  the  premises. 
The  effect  of  such  a  covenant  is  to  bind  a  lessee  in  Equity : 

O  1  B.  &  C,  457. 

2  Eng.  Rep.]  11 
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Talk  v.  Moxhay  (*) ;  even  without  express  notice ;  Wilson  v. 
Hart  (2) ;  and,  accordingly,  in  the  present  case,  the  plaintiff  was 
forced  to  submit  to  a  decree  prohibiting  the  use  of  the  premises 
as  a  beershop.  The  plaintiff  having  been  disturbed  in  the  full 
enjoyment  of  the  premises  by  being  thus  prevented  from  car- 
rying on  a  lawful  trade,  and  one  not  within  his  own  restrictive 
covenant,  by  reason  of  the  covenant  of  the  defendant,  the 
question  is,  whether  the  defendant  has  not  been  guilty  of  a 
breach  of  his  covenant  for  quiet  enjoyment.  The  Court  of 
Queen's  Bench  acted  upon  Spencer  v.  Marriot  (s),  as  a  direct  au- 
thority in  the  defendant's  favor ;  and  at  first  sight  it  seems 
to  be  so,  but  on  examining  the  report  in  Dowling  and  Ryland, 
which  is  fuller  than  in  Barnewall  and  Cresswell,  it  appears 
clearly  distinguishable  from  the  present  case.  That  was  an  ac- 
tion for  a  breach  of  the  covenant  for  quiet  enjoyment  by  reason 
of  the  plaintiff,  a  sub -lessee  of  Mrs.  Marriott,  having  been  ejected 
on  a  forfeiture  for  the  breach  of  a  covenant  in  the  lease  under 
which  Mrs.  Marriott  held,  in  converting  the  premises  into  a 
shop.  But  it  appears,  from  the  report  in  Dowling  and  Ryland, 
that  Mrs.  Marriott  was  not  the  original  lessee,  but  only  the  as- 
signee of  the  lease  granted  to  one  Layton  :  so  that  Mrs.  Mar- 
riott had  not  herself  covenanted,  and  the  breach  alleged  was 
the  non-disclosure  to  the  plaintiff  of  the  covenant  in  the  original 
321]  lease ;  and  it  was  clear,  therefore,  that  no  act  of  *hers 
was  the  cause  of  the  eviction.  Here,  Atherton  himself  cove- 
nanted with  Bell,  and  did  what  was  equivalent  to  charging  the 
land  with  a  servitude  or  easement.  In  Wickkam  v.  Hawker  (4) 
a  reservation  of  game  by  the  grantor  of  an  estate  was  held  to 
be  a  regrant  by  the  grantee.  But  this  is  a  still  stronger  case, 
for  here  there  is  the  creation  of  a  right  which  never  existed 
before,  and  that  right  was  created  by  the  covenant  of  Atherton 
himself.  In  2  Sug.  V.  &  P.,  at  p.  512  (10th  ed.),  it  is  said  : 
"  Whatever  opinion  may  anciently  have  been  entertained,  it  is 
now  clear  that  a  suit  in  equity,  by  which  the  purchaser  is  dis- 
turbed, is  within  a  covenant  for  quiet  enjoyment  against  dis- 
turbances generally."  The  author  then  proceeds,  at  p.  514 : 
"  In  respect  to  the  persons  against  whose  acts  limited  covenants 
will  extend,  it  seems  that  a  covenant  for  quiet  enjoyment  against 

Q)  2  PhiU.,  774 ;  18  L.  J.  (Ch.),  83.  (»)  1  B.  &  C,  457 ;  2  D.  &  B.,  665. 

O  Law  Rep  .  1  Oh.  Ap.,  463.  (*)  7  M.  &  W.,  63. 
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A.  and  any  other  person  by  his  means,  title,  or  procurement  is 
broken  by  the  entry  of  a  person  in  whose  name  he  purchased 
jointly  with  his  own  name :  "  citing  Butler  v.  Swinnerton^)    "  In 
this  case  Mr.  Justice  Doddridge  put  many  cases.    If  a  tenant  % 
in  tail,  to  whom  the  tail  was  made,  makes  an  estate  and  cove- 
nants as  before,  and  the  issue  ousts  the  covenantee,  the  cove- 
nant is  broken,  because,  being  his  purchase,  the  descent  to  his 
issue  is  by  his  means,  although  not  by  his  title."     That  is  only 
because  the  tenant  in  tail  took  the  conveyance  to  himself  in 
tail,  and  it  is  precisely  analogous  to  the  present  case.     "  But  if 
the  issue  make  an  estate  and  covenant,  and  the  issue  of  the  issue 
enter,  it  is  not  broken,  because  they  are  not  in  by  his  means, 
bat  by  descent.    But  if  there  be  a  lessee  for  life,  remainder 
over,  and  the  lessee  make  an  estate  and  covenant  and  die,  and 
he  in  remainder  enter,  it  is  not  broken,  because  he  is  in  by  the 
feoffor,  not  by  the  lessee.    But  if  a  man  enfeoff  upon  condition 
to  be  enfeoffed  for  life,  and  remainder  over,  then  it  shall  be 
otherwise,  because  by  his  procurement  and  means ;  et  sic  de 
similibuB."     The  above  distinction  precisely  touches  the  pre- 
sent case ;  it  is  by  Atherton's  means  that  Bell  obtained  the 
injunction,  which  he  could  not  have  got  had  not  Atherton 
made  the  covenant  to  him ;  and  it  distinguishes  this  case  from 
Spencer  v.  Marriott  (2),  for  there  Mrs.  Marriott,  the  defendant's 
lesssor,  was  not  a  party  to  the  lease  from  the  *Foundling  [322 
Hospital.    Lord  St.  Leonards  proceeds  (p.  515),  still  citing  from 
Doddridge,  J. :  "  So  if  A.  covenant  for  quiet  enjoyment  against 
all  claiming  by,  from,  or  under  him,  a  claim  of  dower  by  his 
wife  is  within  the  covenant."    .     .     .  Lord  St.  Leonards  then 
cites  Spencer  v.  Marriott  (2),  and  then  proceeds.     "  A  covenant 
for  quiet  enjoyment  against  A.,  or  any  person  claiming  under 
him,  extends  to  a  person  deriving  title  under  an  appointment 
made  by  A.,  by  virtue  of  a  power  in  the  creation  of  whieh  he 
concurred,  although  the  estate  did  not  move  from  A.,  and  the 
estate  of  the  appointee  is,  according  to  the  general  rule,  con- 
sidered as  limited  to  him  by  the  deed  creating  the  power.     This 
was  settled  in  Hard  v.  Fletcher"  (s)    This  is  very  analogous  to 
the  present  case.    After  stating  the  facts  of  that  case,  Lord  St. 
Leonards,  at  p.  516,  proceeds  :  "  It  may  be  proper  to  mention 

OPalm.  389.  0 1  B.  &  C.  467;  2  D.  &  R.  665 .  ODoug.  48. 
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that  the  case  of  Butler  v.  Swinnerton  (*),  which  (to  borrow  an 
expression  of  Lord  Kenyon's)  is  the  magna  charta  of  the  liberal 
construction  of  covenants  for  title,  is  also  stated  in  Shep.  Touch. 
171,  which  goes  on  to  state,  'and  so  it  is  also,  if  A.  purchase 
land  of  B.,  to  have  and  to  hold  to  A.  for  life,  the  remainder  to 
C.  the  son  of  A.  in  tail,  and  after  A.  doth  make  a  lease  of  this 
land  to  D.  fot  years,  and  doth  covenant  for  the  quiet  enjoy- 
ment, as  in  the  last  case,  and  then  he  dieth,  and  then  C.  doth 
oust  the  lessee ;  in  this  case  this  was  held  to  be  no  breach  of  the 
covenant; '  and  for  this  proposition  Siban's  Case,  M.  7&  8  Eliz., 
is  cited,  and  no  reference  is  made  to  any  other  report  of  the 
case.  Now  this  case,  as  it  stands  in  Shep.  Touch,  (a  book  of 
knowledged  authority),  is  in  direct  opposition  to  the  decision 
in  Butler  v.  Swinnerton  Q) ;  but  from  other  reports  of  Swan's 
Case  (*)  it  appears  there  was  no  actual  covenant  in  the  lease,  but 
merely  a  covenant  in  law,  in  the  words  *  concessit  et  demisit/ 
and  therefore  the  judges  thought  the  action  did  not  lie,  because 
the  covenant  determined  with  the  estate  of  the  lessee."  (*)  It 
is,  therefore,  clear  that  Lord  St.  Leonards  thought  Butler  v. 
Swinnerton  (*)  right,  and  Swan's  Case,  as  stated  in  Shep.  Touch., 
323]  wrong.  Calvert  v.  Sebright  (4)  *is  very  similar  to  Hurd  v. 
Fletcher.  (*)  There  it  was  sought  to  charge  the  estate  of  the 
testator  in  respect  of  an  alleged  breach  of  a  covenant  in  a  lease 
for  three  lives  granted  by  him,  whereby  he  covenanted  for  quiet 
enjoyment  during  the  three  lives  "  without  any  let,  suit,  inter- 
ruption, or  disturbance  of  or  by  the  testator,  his  heirs  or  assigns, 
or  any  other  person  claiming  by,  from,  or  under  him."  It  ap- 
peared that  the  father  of  the  testator  being  seised  in  fee  of  the 
estate,  it  was  conveyed  to  such  uses  as  the  testator  and  his 
father  should  jointly  appoint;  upon  the  testator's  marriage  the 
joint  power  was  executed  by  him  and  his  father,  whereby  the 
estate  was  appointed  to  trustees,  to  convey  to  the  father  for  life, 
remainder  to  the  testator  for  life,  with  remainder  to  the  testator's 
first  and  other  sons  in  tail,  with  power  of  leasing  for  twenty-one 
years;  the   estate  was   conveyed   accordingly,  and  after  the 

(!)  Palm.  830 ;  Cro.  Jac.  656.  '     judges  are  reported  to  have  said,  "  If 

(*)  Moo.  74 ;  Dyer,  257 ;  Bendl,  150 ;    it  had  been  a  covenant  in  fact  or  ex- 

And.  12.  pressed,  br  warranty  of  the  term  ex- 

O  In  the  report  of  Swan1 8  Case,  nom.    pressed,  it  would  be  otherwise." 

Buoan  v.  Stransham,  in  Dyer,  257,  the       (*)  15  Beav.  156. 

(•)  Doug.  48. 
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father's  death  the  testator  granted  the  lease  in  question ;  and 
afterwards  by  deed  between  him  and  his  eldest  son  the  estate 
was    conveyed  to  such  uses  as  they  should  appoint,  and  in 
default  to  the  testator  for  life,  remainder  to  his  son  in  fee ;  and 
on  the  death  of  the  testator  the  son  ejected  the  lessee;  and  it 
was  held  by  the  Master  of  the  Rolls  that  .there  had  been  a 
breach  of  the  covenant  for  quiet  enjoyment,  for  that  the  son 
claimed  under  the  testator  within  the  meaning  of  the  covenant. 
In  Carpenter  v.  Parker  (*)  the  defendants,  the  trustees  under  the 
will  of  the  defendant's  father,  at  the  request  of  the  defendant, 
created  a  term  and  assigned  it  by  way  of  mortgage,  with  power 
to  the  defendant,  with  the  mortgagee's  consent,  to  lease.     The 
defendant  leased,  without  the  mortgagee's  consent,  to  the  plaint- 
iff, who  was  afterwards  obliged  to  give  up  possession  to  the 
mortgagee;  and  it  was  held  that  this  was  a  breach  of  the  cove- 
nant in  the  lease  by  the  defendant  for  quiet  enjoyment  without 
let,  suit,  eviction,  or  molestation  by  the  defendant  or  any  one 
claiming  under  him.     There,  it  is  to  be  observed  that  the  de- 
fendant had  no  legal  estate  whatever,  and  that  the  estate  was 
conveyed  by  the  trustee,  who  had  the  legal  estate,  to  the  mort- 
gagee.    The  above  cases  abundantly  show  that  it  is  not  neces- 
sary that  the  person,  in  order  to  "  claim  by,  from,  or  under  the 
defeudant"  within  the  terms  of  the  present  covenant,  should 
take  any  estate  through  the  defendant,  it  *is  sufficient  if  [324 
the  right  or  power  to  disturb  the  possession  is  taken  under  a 
deed  to  which  the  desendant  is  a  consenting  party ;  it  is  an  k 
fortiori  case,  where  the  defendant  himself  creates  the  restrictive 
power  or  right   by  his  own  covenant.     This  consideration  at 
once  removes  the  case  from  within  the*  authority  of  Spencer  v. 
Marriott  (2),  for  here  it  is  clear  that  Bell  claimed  through  the 
defendant,  his  covenant  alone  enabling  Bell  to  obtain  the  in- 
junction. 

Prentice,  Q.  C.  (Finlay  with  him),  for  the  defendant  It  is  not 
now  contested  by  the  plaintiff  that  any  implied  coveilant  for 
title  or  quiet  enjoyment  is  cut  down  by  the  express  covenant; 
and  Jackson  v.  Cobbin  (3)  is  a  direct  authority  that  a  covenant  on 
the  part  of  the  lessor,  that  he  had  power  to  let  the  premises 
without  any  restriction  as  to  the  purpose  for  which  the  premises 

0)8  C.  R  (N.S.)  206;  27  L.  J.  (C.P.)  78.       (*)  1  B.  &  C.  467;  2D.  &  R., 665. 
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may  be  used,  cannot  be  implied  from  the  mere  demise  of  the 
premises ;  nor  can  the  covenant  by  the  plaintiff,  that  he  will  not 
carry  on  certain  trades,  be  construed  to  imply,  on  the  part  of 
the  defendant,  that  the  plaintiff  may  carry  on  any  other  lawful 
trade  on  the  premises.  The  question  must  turn  on  the  express 
covenant;  and  that  is  not  for  title,  or  that  the  defendant  has 
not  encumbered,  but  simply  for  quiet  enjoyment  without  inter- 
ruption from  the  defendant,  and  all  claiming  from,  by,  or  un- 
der him.  There  being,  therefore,  no  covenant  by  the  defendant, 
either  express  or  implied,  that  the  plaintiff  might  use  the  pre- 
mises as  a  beershop,  there  has  been  no  breach  of  covenant  by 
the  defendant.  The  act  which  brought  this  injunction  on  the 
plaintiff,  was  an  act  done  by  the  plaintiff  himself,  viz.,  the  con- 
version of  the  shop  into  a  beershop.  And  this  is  the  ground 
of  the  decision  in  Spencer  v.  Marriott  (*)  The  facts  as  stated  in 
the  declaration  are  given  more  fully  in  Bowling  and  Byland 
than  in  Barnewall  and  Cresswell ;  but  the  ground  of  decision 
of  the  Court  is  precisely  the  same  in  both  reports,  viz.,  that  the 
forfeiture  had  not  been  brought  about  "  by  or  through  the  acts, 
means,  or  procurement  of  Mrs.  Marriott "  (the  plaintiff's  les- 
sor). "The  source  of  the  injury,"  says  Bayley,  J.,  "was  the 
conversion  of  the  dwelling-house  into  a  shop,  and  this  conver- 
sion was  the  act,  not  of  Mrs.  Marriott,  but  of  the  party  in  pos- 
325]  session  (a)."  There  *is  no  hardship  on  the  plaintiff  in 
thus  holding.  If  he  wanted  to  convert  the  shop  from  the  state 
in  tvhich  it  was  when  he  took  the  lease,  he  should  either  have 
made  inquiry  and  investigated  the  title,  or  obtained  an  express 
covenant  from  the  defendant  that  he  might  use  it  as  a  beershop. 
In  Wilson  v.  Hart  (s),  Turner,  L.J.,  says  :  "  It  cannot,  I  think, 
be  denied,  that,  generally  speaking,  a  purchaser  or  mortgagee 
is  bound  to  inquire  into  the  title  of  his  vendor  or  mortgagor, 
and  will  be  affected  with  notice  of  what  appears  upon  the  title 
if  he  does  not  so  inquire ;  nor  can  it,  I  think,  be  disputed  that 
this  rule  applies  to  the  purchaser  or  mortgagee  of  leasehold 
estates  as  much  as  it  applies  to  the  purchaser  or  mortgagee  of 
freehold  estates,  or  that  ft  applies  equally  to  a  tenant  for  a  term 
of  years."  The  plaintiff  here  must,  therefore,  be  taken  either 
to  have  notice  of  this  covenant,  or  it  is  his  own  laches  that  he 

0  1  B.  &  C.  467;  2  D,  &  R.  665.  O^^R-^t  p.  669. 
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did  not  acquire  the  knowledge.     It  may  be  as  well  to  add  that 

Spencer  v.  Marriott  (l)  is  recognized  as  an  authority  in  all  the 

text  books  :  Sugden's  V.  &  P.  (14th  ed.),  p.  602 ;  Dart's  V.  &  P. 

(4th  ed.),  p.  717;  4  Jarman's  Conveyancing  (3d  ed.),  p.  393; 

Woodfall's  Landlord  and  Tenant  (10th  ed.),  pp.  569,  675. 

Ph&brick  made  no  observations  in  reply. 

Our.  adv.  vulL 

Feb.  16.  The  judgment  of  the  Court  (Kelly,  C.B.,  Martin, 
Channel,  and  Cleasby,  BB.,  Willes,  Byles,  and  Keating,  JJ.) 
"was  delivered  by 

"Willes,  J.  (*).  This  was  an  action  for  breach  of  a  covenant 
for  quiet  enjoyment,  alleged  to  be  expressed  or  implied  in  a 
lease  of  a  house,  which  was  used  as  a  grocer's  shop  when  let, 
and  which  the  tenant  turned  into  a  beerhouse.  The  alleged 
breach  consisted  in  a  decree  in  a  Chancery  suit,  founded  upon 
a  covenant  by  the  lessor  with  the  person  from  whom  he  obtained 
the  property,  that  the  house  should  not  be  used  as  a  beerhouse; 
by  which  decree  the  tenant  was  restrained  by  injunction  from 
so  using  it,  and  lost  his  expenses,  profits,  and  costs. 

The  foundation  of  this  decree  was  that  the  Court  of  Chancery 
imputed  to  the  tenant  a  constructive  knowledge  of  the  title  of 
his  *landlord  and  the  restraint  upon  him,  upon  the  ground  [326 
that  he  need  not  have  become  tenant  without  investigating  the 
title,  and  that  having  done  so  he  could  claim  no  greater  right 
than  his  landlord  (s).  Whether  this  extension  of  restrictions 
upon  the  use  of  property  other  than  in  leases,  be  sound  or  not, 
it  is  not  for  us  to  determine.  At  the  common  law  the  benefit 
of  covenants  made  upon  a  purchase  runs  with  the  land,  but  not 
the  burthen,  except  in  the  case  of  a  lease,  when  the  assignee 
would,  as  a  matter  of  course,  refer  to  the  lease  itself,  and  find 
the  restriction  set  down.  We  must  take  it,  however,  as  esta- 
blished that  the  Court  of  Chancery  has  imposed  this  new  bur- 
then upon  the  use  of  property,  and  that  its  authority  has  been 
lawfully  exercised  in  the  present  case. 

The  question,  therefore,  is  whether  a  decree  in  Chancery,  re- 
stricting a  particular  use  of  the  land  by  reason  of  a  covenant  of 

0 1  B.  &  C,  457 ;  2  D.  &  R.,  665.  (")  The  judgment  was  read  by  Cleasby,  B. 

O  See  Wilxm  v.  Hart  (Law  Rep.  1  Ch.  Ap.,  463). 
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the  lessor,  but  not  otherwise  interfering  with  the  title,  be   a 
breach  of  the  covenant  for  quiet  enjoyment. 

In  deciding  this  we  must  remember  that  there  is  no  sugges- 
tion of  fraud,  and  that  the  covenant  must  have  the  same  effect 
in  the  case  of  a  tenant  who  knew  as  in  the  case  of  a  tenant  who 
did  not  know  of  the  restriction.  All  the  argument  upon  the 
hardship  of  the  case  is  therefore  irrelevant. 

Now/ there  can  be  no  doubt  that  a  proceeding  of  the  Court 
of  Chancery,  or  of  a  Court  of  Common  Law,  interfering  with  - 
the  title  and  possession  of  the  land,  does  amount  to  a  breach  of 
the  covenant  for  quiet  enjoyment :  as  in  case  of  dower,  common, 
rent,  or  such  like  :  Galthorp  v.  Heyton  (l) ;  Hunt  v.  JDanvers  (2). 
On  the  other  hand,  it  has  long  been  settled  that  such  a  proceed- 
ing, interfering  only  with  a  particular  mode  of  enjoyment  of  the 
land,  or  part  of  it,  but  not  with  the  title  or  possession,  is  not  a 
breach :  Morgan  v.  Hunt  (s). 

The  covenant  for  quiet  enjoyment,  whether  with  or  without 
a  partially  restrictive  covenant,  has,  therefore,  been  regarded  as 
a  covenant  to  secure  title  and  possession,  and  not  to  guarantee  to 
the  tenant  that  he  may  lawfully  use  the  land  for  any  purpose 
not  in  the  rest!  iction. 

327]  *To  give  it  a  wider  effect  might  involve  some  strange 
consequences.  If  a  seller  or  lessor  had  worked  out  mines, 
and  the  purchaser  or  lessee  were  to  build  a  house,  which  sunk 
into  tbe  old  workings,  here  would  be  a  breach  at  once.  In 
other  words,  a  warranty  would  be  read  in,  that  the  land  was 
capable  of  being  used  for  any  purpose  or  for  any  purpose  not 
expressly  excluded.  This  would  be  a  novelty  in  itself,  and  in- 
consistent with  tbe  settled  rule,  that  a  covenant  for  quiet  enjoy- 
ment excludes  all  inferences  of  an  implied  covenant  for  title, 
which,  in  the  absence  of  an  express  covenant  however  limited, 
possibly  the  word  "  demise  "  might  be  relied  upon  to  raise,  not- 
withstanding the  statute  (4) :  Noke's  Case.  (*) 

For  these  reasons  we  think  Spencer  v.  Marriott  (•), —  where  an 
expulsion  by  the  head  landlord  for  breach  by  an  act  of  the  un- 
derlessee  of  a  covenant  in  the  head  lease  as  to  the  use  of  the 
premises,  of  which  the  under  lessee  had  no  notice,  was  held  to 

(i)  2  Mod.  54,.  (4)  Quaere,  8  &  9  Vict.  c.  106,  a.  4. 

O  T.  Baym,  370.  (*)  *  R©P-,  80  b. 

O  2  Vent.,  213.  O  1 B.  &  C.  457 ;  2  D.  &  B.,  665. 
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be  no  breach  of  a  covenant  for  quiet  enjoyment  in  the  under 
lease,  and  which  case  this  appeal  seeks,  in  effect,  to  overrule, — 
was  rightly  decided,  according  to  the  established  course  of  pre- 
cedents, and  that  there  is  no  ground  in  reason  for  setting  it 
aside. 

The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


Attorneys  for  plaintiff:  Loxky  ft  Morley. 
Attorney  for  defendant :  B.  Wilson. 


Feb.  18, 1872. 
*[lN  THE  EXCHEQUER  CHAMBER.]  [344 

Toleman  v.  Portbury  and  others.  * 

[Law  Reports,  7  Queen's  Bench,  344. 

Ejectment — Landlord  and  Tenant — Forfeiture  for  Breach  of  Covenant  —  Waiver 
of  Forfeiture — Covenant  not  to  permit  Auction  on  Premises, 

In  an  indenture  of  lease,  of  the  23d  of  March,  1860,  from  plaintiff  to  C,  was  a 
covenant  by  0.  not  to  permit  a  sale  by  auction  on  the  premises  without  plaintiff's 
consent,  with  a  proviso  for  reentry  on  nonpayment  of  rent  or  breach  of  any  of 
the  covenants.  On  the  11th  of  April,  1867,  C.  assigned  the  goods  on  the  premises 
by  a  deed  of  mortgage,  with  power  to  the  mortgagees,  in  default  of  repayment 
of  the  loan,  to  sell  the  goods  by  auction  on  the  premises.  On  the  22d  of  April  C. 
mortgaged  the  premises  by  underlease  to  defendant,  with  a  proviso  that  G. 
should  retain  possession  of  the  premises  so  long  as  he  paid  the  loan  by  certain 
installments,  and  was  not  bankrupt,  and  did  not  enter  into  any  deed  for  the  bene- 
fit of  creditors ;  but  that  on  default  in  payment,  or  any  breach  of  the  foregoing 
proviso,  defendant  might  enter  and  take  possession,  &c.  On  the  30th  of  April  G. 
executed  a  deed  conveying  all  his  estates  and  effects  to  trustees  for  the  benefit  of 
creditors.  G.  remained  in  possession  of  the  premises ;  and  in  his  absence,  on  the 
23d  of  May,  the  mortgagees,  acting  under  the  deed  of  assignment  of  the  11th  of 
April,  sold  the  goods  by  public  auction  on  the  premises,  without  plaintiff's  con- 
sent. Plaintiff  thereupon  brought  ejectment ;  and,  on  the  above  facts,  the  jury 
found  that  the  sale  by  auction  took  place  by  permission  of  G. : — 

Held,  that  G.  had  power  to  give  permission  for  the  sale,  notwithstanding  his 
conveyance  of  the  premises  after  the  deed  granting  the  power  of  sale ;  and  that 
a  forfeiture  had  therefore  been  incurred. 

In  ejectment  by  landlord  under  a  proviso  for  reentry  on  breach  of  covenants, 
plaintiff,  under  an  order  for  particulars,  gave  as  breaches  the  permitting  a  sale 

*  See  the  proceeding  case. 

2  Eng.  Rep.]  12 
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by  auction  on  the  premises  without  plaintiff's  consent,  and  the  non-payment  of 
rent  accrued  due  since  the  sale.  Defendant  obtained  a  judge's  order  staying  the 
action  as  to  the  breach  for  non-payment  of  rent,  on  payment  of  the  rent  to  plaint- 
iff, or  into  court,  if  he  refused  it.  Plaintiff  refused  the  rent,  and  it  was  paid 
into  court.    At  the  trial  the  forfeiture  by  the  sale  by  auction  was  proved : — 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  there  had 
been  no  waiver  of  the  forfeiture. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench,  in 
refusing  and  discharging  a  rule  to  enter  a  verdict  for  the  de- 
fendant. 

Ejectment  commenced  by  writ  of  the  11th  of  April,  1870, 
for  a  house  and  appurtenances;  the  defendants  did  not  appear, 
and  one  Reed  was  admitted  to  defend  as  landlord. 

The  plaintiff  so  ught  to  recover  possession  on  a  forfeiture ;  and 
345]  *the  following  particulars  of  breaches  were  delivered  un- 
der a  judge's  order: — The  nonpayment  of  366?.  155.  for  three 
years  rent  of  the  premises,  from  the  25th  of  March,  1867,  to  the 
25th  of  March,  1870 ;  the  permitting  a  sale  by  public  auction  to 
fake  place  on  the  premises  on  the  25th  of  May,  1867,  without 
the  consent  in  writing  of  the  plaintiff,  contrary  to  the  covenant 
contained  in  the  lease  from  the  plaintiff  to  Robert  William 
Candler. 

The  defendant  obtained  an  order,  under  s.  212  of  the  Com- 
mon- Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  that  on 
payment  of  the  amount  of  rent  found  to  be  due  by. the  master, 
with  costs,  to  the  plaintiff  or  attorney  in  the  action,  or,  if  re- 
fused by  them,  on  payment  of  the  amount  into  court,  all  pro- 
ceedings be  stayed  so  far  as  the  breach  for  nonpayment  of  rent 
The  amount  of  rent,  &c,  was  tendered  to  the  plaintiff  and  re- 
fused, and  was  then  paid  into  court. 

At  the  trial,  before  Hannen,  J.,  at  the  sittings  in  Middlesex, 
in  Trinity  Term,  1870,  the  following  facts  were  proved : — 

By  indenture  of  lease  between  the  plaintiff  and  Candler,  of 
the  23rd  of  March,  1860,  the  plaintiff  demised  the  premises  in 
question  to  Candler  for  twenty-one  years  from  the  25th  of  March, 
1869,  at  the  yearly  rent  of  1221.  55.,  payable  quarterly.  -  Cand- 
ler, for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenanted  that  he  and  his  assigns  would  not  permit  any  sale 
by  public  auction  to  take  place  on  the  said  premises  without 
the  consent  in  writing  of  the  plaintiff;  and  there  was  a  proviso 
for  forfeiture  and  reentry  on  nonpayment  of  rent,  or  in  case 


f 
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of  the  breach  or  nonobservance  of  any  of  the  covenants  on  the 
lessee's  part. 

On  the  11th  of  April,  1867,  by  indenture  of  mortgage  be- 
tween Candler  and  Edgely  and  Aylett,  in  consideration  of  the 
loan  of  50?.,  Candler,  the  mortgagor,  assigned  unto  the  mort- 
gagees all  the  goods,  chattels,  and  effects  of  the  mortgagor  then  % 
being  in  or  upon  the  premises  then  occupied  by  the  mortgagor  ; 
and  it  was  thereby  declared  and  agreed,  that  in  case  default 
should  be  made  in  payment  by  the  mortgagor,  that  it  should 
be  lawful  for  the  mortgagees  immediately,  and  whenever  they 
should  think  fit,  to  sell  and  dispose  of  the  said  goods  and  chat- 
tels, or  any  part  thereof,  on  or  at  the  said  house  or  premises, 
where  the  said  goods,  chattels,  *and  effects  then  were,  or  [346 
to  remove  the  said  goods,  chattels,  and  effects,  and  to  sell  the 
same,  whenever  and  wheresoever  they  should  think  proper,  by 
private  contract  or  public  auction. 

By  indenture  of  the  22d  of  April,  1867,  between  Candler  and 
the  defendant  Reed,  Candler  demised  by  underlease  the  pre- 
mises to  Reed  for  fourteen  years,  from  the  25th  of  March,  1867, 
lese  three  days,  by  way  of  mortgage  to  secure  the  sum  of  300?., 
the  whole  of  which  is  still  unpaid ;  provided  that  if  the  mortgagor 
should,  on  or  before  the  22d  of  July  next  following  the  date 
thereof,  pay  unto  the  mortgagee  the  said  sum  of  300?.,  together 
with  interest,  then  the  mortgagee  would,  at  the  request  and 
costs  of  the  mortgagor,  surrender  and  reconvey  the  premises 
to  him  or  as  he  should  appoint ;  and  provided  that  if  the  in- 
stalments of  25?.  each  of  the  said  sum  of  300?.,  with  interest, 
should  be  duly  and  punctually  paid  by  the  mortgagor  on  the 
said  22d  of  July  then  next,  and  further  instalments  of  25?.  every 
succeeding  quarter ;  and  provided  that  the  mortgagor  should 
not  become  bankrupt,  or  enter  into  any  deed  of  trust,  composi- 
tion, arrangement,  or  otherwise,  for  the  benefit  of  his  creditors, 
and  should  keep,  observe,  and  perform  all  the  covenants,  pro- 
visoes, and  conditions  therein  and  in  two  several  thereinbefore- 
recited  indentures  of  lease  respectively  contained  (one  of  which 
was  the  indenture  of  the  23rd  of  March,  1860),  on  his  part  to 
be  kept,  observed,  and  performed ;  then  and  in  such  event  the 
said  sum  of  300?.,  or  the  residue  thereof  which  might  for  the 
time  being  be  due,  with  all  interest  as  aforesaid,  should  not  be 
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called  in  together,  but  should  be  taken  and  accepted  by  the 
mortgagee  by  the  instalments  at  the  times  and  in  manner  there- 
inbefore expressed ;  and  provided  that,  until  default  in  payment 
as  aforesaid,  and  no  breach  of  the  covenants,  clauses,  and  con- 
ditions therein  contained  should  have  been  made  by.  the  mort- 
gagor, the  mortgagor  should  have  full  and  free  enjoyment  of 
the  said  premises,  without  any  molestation,  interruption,  or 
eviction  by  the  mortgagee  or  any  person  claiming  under  him ; 
and  provided  also  that  on  and  after  default  should  be  made  in 
such  payment,  or  any  breach  as  in  next  preceeding  proviso 
mentioned,  it  should  and  might  be  lawful  for  the  mortgagee  to 
enter  upon  the  premises,  and  to  take  and  receive  the  rents  and 
profits  thereof,  and  apply  the  same  in  payment  of  any  principal, 
347]  interest,  or  other  moneys,  costs,  *charges,  or  expenses 
which  might  be  due  and  owing  to  the  mortgagee  under  or  by 
virtue  of  those  presents. 

On  the  30th  of  April,  1867,  Candler  executed  an  assignment 
of  all  his  estate  and  effects  to  three  trustees  absolutely,  to  be 
applied  and  administered  for  the  benefit  of  the  creditors  of 
Candler  in  like  manner  as  if  he  had  been  adjudicated  a  bank- 
rupt, and  the  deed  was  registered  under  s.  194  of  the  Bankruptcy 
Act,  1861. 

The  defendant  Portbury  was  the  occupier  of  a  portion  of  the 
demised  premises  at  the  times  of  service  of  the  writs  of  eject- 
ment hereinafter  mentioned. 

On  the  23d  of  May,  1867,  Edgely,  as  acting  under  the  bill  of 
sale,  sold  by  public  auction  upon  the  said  premises  certain 
goods,  chattels  and  effects  in  the  bill  of  sale  mentioned.  Pre- 
viously to  the  sale  bills  announcing  the  same  were  posted  on 
the  premises. 

The  plaintiff  did  not  give  consent  to  the  sale  by  auction  on 
the  premises,  or  know  of  the  sale  until  some  time  afterwards. 

It  was  also  proved  at  the  trial  that  Candler,  who  had  pre- 
viously remained  in  possession  of  the  premises,  had  left  the 
premises  before  the  auction,  and  was  at  that  time  in  Bath. 

The  defendant  Reed  did  not  assent  to  the  sale,  and  was  not 
in  possession  of  the  premises. 

In  the  year  1867  the  plaintiff  brought  two  actions  of  ejectment 
against  the  now  defendants  for  the  recovery  of  the  possession 
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of  the  premises  on  a  forfeiture  of  the  lease  by  reason  of  the  said 
sale  by  auction.     In  both  actions  the  plaintiff  was  nonsuited  (*). 
The  jury  found  that  the  sale  by  auction  took  place  on  the 
premises  with  the  permission  of  Candler ;  and  the  learned  judge 
directed  9  verdict  for  the  plaintiff,  reserving  leave  to  the  de- 
fendant to  move  to  enter  the  verdict  for  him  on  the  following 
points : —  1st,  that  the  lessee,  Candler,  had  no  power  to  give  a 
lawful  p.rmission  for  the  sale  by  auction  on  the  premises;  2d, 
that  the  forfeiture,  by  permitting  such  sale,  was  waived  by  bring- 
ing this  action  for  a  forfeiture  for  non-payment  of  rent  accrued 
due  after  knowL  dge  by  the  plaintiff  of  such  sale,  and  by  the 
plaintiff  treating  the  tenancy  as  existing  after  such  knowledge. 
The  Court  of  Queen's  Bench  refused  a  rule  on  the  first  point, 

*and  granted  a  rule,  which  was  afterwards  discharged,  [348 

on  the  second  point  (*). 

The  questions  for  the  Court  of  Appeal  were,  whether  the 

facts  disclosed  a  ground  of  forfeiture  by  reason  of  the  sale  by 

auction ;  and  if  so,  whether  such  forfeiture  was  not  waived. 

Bay  lis  y  for  the  defendant.  The  licence  for  the  sale  in  the  bill 
of  sale  did  not  authorize  a  sale  by  auction  on  the  premises ;  the 
last  clause,  "  by  private  contract  or  public  auction,"  only  ap- 
plies to  the  alternative  of  a  removal  and  sale  elsewhere. 

[Bramwell,  B.  My  Brother  GJrove  points  out  that  that  is 
not  open  to  you  on  the  reservation,  which  is  that  Candler  had 
no  power  so  give  a  lawful  permission  for  the  sale  by  auction  on 
the  premises.] 

Assuming  that  the  licence  gave  the  power,  it  was  revoked  by 
the  subsequent  mortgage  by  way  of  underlease. 

[Brett,  J.  Candler  does  not  revoke  the  licence  which  he 
had  given  by  deed ;  how  could  the  subsequent  acts  of  Candler 
behind  Edgely's  back  affect  the  power  of  sale  previously  given  ?] 

The  bill  of  sale  gave  no  interest  in  the  premises ;  it  was  a 
mere  personal  licence,  which  was  revoked  as  soon  as  Candler 
ceased  to  have  any  present  interest  in  the  premises.  But  even 
if  it  be  said  that  Candler  retained  possession  under  the  mort- 
gage, yet  on  his  executing  an  assignment  for  the  benefit  of 
creditors,  all  his  interest  whatever  passed  out  of  him,  and,  more- 

O  As  to  the  second  action,  see  Law       (*)  As  to  the  second  point,  see  Law 
Rep.,  5  Q.  B.,  288.  Rep,,  6  Q.  B.,  245. 
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over,  Reed  could  then  enter,  and,  therefore,  Candler  could  not 
"  permit  "  a  sale  by  auction :  Hobson  v.  Middkton  (*) ;  where 
Bayley,  J.,  points  out  that  "permitting  or  suffering "  means 
that  the  defendant  should  not  concur  in  any  act  over  which  he 
had  a  control. 

[Brett,  J.  Candler  remained  in  possession  up  to  the  time 
of  the  sale,  and  there  was  the  continuing  power  to  sell  under 
his  deed  of  the  11th  of  April.] 

Secondly,  there  was  a  waiver  of  the  previous  forfeiture  by 
relying  on  a  forfeiture  for  the  non-payment  of  subsequent  rent, 
which  assumes  the  lease  to  be  still  continuing  after  the  first 
forfeiture. 

349]  *[Bramwbll,  B.  The  judges  in  the  court  below  do  not 
notice  that  there  had  been  a  former  action  for  this  very  forfeit- 
ure, by  bringing  which  the  plaintiff  conclusively  elected  to 
treat  the  lease  as  forfeited.] 

There  was  a  revocation  of  the  election. 

[Bramwbll,  B.     Can  that  be  ? 

Cleasby,  B.  In  the  judgment  in  Jones  v.  Carter  (2)  Parke, 
B.,  says  that  the  bringing  of  an  ejectment  for  a  forfeiture  must 
be  considered  as  the  exercise  of  the  lessor's  option  to  determine 
the  lease,  u  and  the  option  must  be  exercised  once  for  all."] 

The  rent  has  been  paid :  it  would  be  a  great  hardship  if  the 
plaintiff  can,  not  only  maintain  the  forfeiture,  but  also  receive 
the  rent  as  if  the  lease  had  not  been  avoided. 

J.  Brown,  Q.  C.  (J.  Rose  with  him),  for  the  plaintiff,  was  not 
heard. 

Kelly,  C.B.  We  are  of  opinion  that  the  judgment  should  be 
affirmed.  This  was  an  ejectment  on  &  forfeiture  for  breach  of 
covenant,  a  verdict  passed  at  the  trial  for  the  plaintiff,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendant  on 
two  points  :  first,  that  the  lessee,  Candler,  had  on  the  facts  com- 
mitted no  breach  of  covenant  by  reason  of  having  given  a  licence 
for  a  sale  by  auction  on  the  demised  premises,  and  as  to  this 
the  Court  of  Queen's  Bench  refused  ja  rule ;  and,  secondly,  as 
to  which  the  Court  granted  and  afterwards  discharged  the  rule, 
that  the  forfeiture  had  been  waived  by  reason  of  the  plaintiff 
having  given  in  the  particulars  of  breaches,  in  addition  to  the 

P)  6  B.  &  C,  295, 808.  (■)  15  M.  &  W.  at  p.  726. 
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breach  of  covenant  by  permitting  the  sale  by  auction,  the  non- 
payment of  rent  due  subsequently  to  the  sale. 

As  to  the  first  question,  the  terms  of  the  covenant  are  that 
the  lessee  and  his  assigns  would  not  permit  any  sale  by  public 
auction  to  take  place  on  the  premises  without  the  consent  in 
writing  of  the  lessor.  No  consent  was  given,  but  a  sale  by  auc- 
tion took  place  on  the  premises  ;  and  the  question  we  have  first 
to  decide  is  whether  on  the  facts  the  covenant  has  been  broken. 
By  a  bill  of  sale  of  the  11th  of  April,  1867,  Candler  the  lessee, 
mortgaged  certain  goods  and  chattels  on  the  premises  to  Edgely 
and  another  as  security  for  *a  loan  of  50i.,  and  by  the  [350 
deed  it  was  declared  and  agreed,  that  in  case  default  should  be 
made  in  payment,  it  should  be  lawful  for  the  mortgagees  im- 
mediately and  wherever  they  should  think  fit,  to  sell  and  dis- 
pose of  the  goods  and  chattels  on  or  at  the  said  premises  where 
the  said  goods  and  chattels  then  were,  or  to  remove  them,  and 
to  sell  the  same  whenever  and  wheresoever  they  should  think 
proper,  by  private  contract  or  public  auction.  It  was  objected 
on  behalf  of  the  defendant  that  "  by  private  contract  or  public 
auction  "  only  applied  to  the  sentence  immediately  preceding 
it,  and  not  to  the  first  branch  of  the  licence ;  but  it  is  impossi- 
ble to  read  the  whole  licence  without  seeing  that  the  last  clause 
"  by  private  contract  or  public  auction,"  applies  equally  to  either 
alternative,  viz,,  to  the  sale  on  the  premises  as  well  as  to  the  re- 
moval and  sale  elsewhere.  This,  therefore,  was  clearly  a  per- 
mission under  seal  on  the  part  of  Candler  of  a  sale  by  auction 
on  the  premises,  and  followed  as  it  was  by  an  actual  sale,  there 
was  prima  facie  a  breach  of  the  covenant.  But  then  it  is  ob- 
jected that  the  power  of  the  lessee  to  grant  any  licence  was  at 
an  end  before  the  sale  took  place,  and  that  the  licence  therefore 
became  inoperative  by  means  either  of  the  underlease  or  the 
assignment  to  creditors.  There  is  nothing  in  the  lease  of  the 
22d  of  April  itself  which  can  amount  to  a  revocation  of  the  li- 
cence ;  but  it  was  said  that  by  the  grant  of  the  underlease  this 
power  of  the  licensee  to  act  under  the  licence  was  determined, 
and  put  an  end  to.  I  think  it  was  not.  The  underlease  was 
in  fact  a  mortgage,  and  as  long  as  the  mortgagor  continued  to 
pay  the  installments  it  was  provided  that  he  should  continue  in 
undisturbed  possession,  and  Candler  did  in  fact  retain  posses- 
sion of  the  premises  until  after  the  sale  by  auction.     Therefore 
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the  only  question  in  this  part  of  the  case  is  whether  the  licence 
was  ipso  facto  determined  by  the  new  grant?  But  as  between 
the  parties  to  it  the  licence  continued,  and  there  was  nothing, 
so  far  as  Candler  was  concerned,  to  prevent  Edgely  entering 
and  exercising  the  power  given  by  the  licence,  and  doing  what 
he  in  fact  did  in  May.  It  may  be  doubtful  whether  the  mort- 
gagee could  have  interfered  so  long  as  the  instalments  under 
the  mortgagee  were  paid,  and  there  had  not  been  any  default 
in  payment.  But,  though  he  might  not  have  been  able  to  in- 
terfere on  this  ground,  it  is  said,  the  mortgagee  might  have  done 
351]  *so  under  the  proviso  and  by  reason  of  the  subsequent 
assignment  for  the  benefit  of  the  creditors.  Assuming  the 
mortgagee  had  power  to  interfere  at  once  and  determine  the 
lessee's  possession,  he  did  not  do  so.  Candler  remained  in  pos- 
session, and,  so  far  as  this  underlease  was  concerned,  Edgely 
entered  lawfully  by  the  permission  of  Candler,  and  effected  the 
sale  on  the  premises. 

But  then  the  further  question  arises,  whether  the  assignment 
for  the  benefit  of  creditors,  which  it  is  said  put  an  end  to  the 
title  of  Candler  altogether,  did  also  put  an  end  to  the  licence 
he  had  previously  granted ;  and  it  is  urged  that,  according  to 
the  case  of  Hobson  v.  MidcUeion  (*),  he  could  not  be  said  to  per- 
mit that  which  he  had  no  longer  any  power  to  prevent  I  am 
clearly  of  opinion  that  the  assignment  had  no  such  effect;  it 
might,  assuming  the  mortgagee  not  to  have  interfered,  have 
enabled  the  trustees  to  enter  and  dispossess  Candler,  but 
nothing  of  the  kind  took  place,  and  the  possession  of  Candler 
was  lawful  as  long  as  it  was  not  interfered  with.  I  think, 
therefore,  that  neither  the  underlease  by  way  of  mortgage,  nor 
the  assignment  for  the  benefit  of  creditors,  even  if  they  had  any 
effect  in  law  had  any  effect  on  the  licence,  under  seal,  or  in  pre- 
venting the  lawful  entry  of  Edgely,  and  the  sale  under  that 
licence  from  being  a  sale  by  the  permission  of  Candler,  and 
consequently  a  breach  of  his  covenant  with  the  plaintiff.  On 
these  grounds,  I  think  the  defendant's  objections  fail,  and  that 
a  forfeiture  was  clearly  proved. 

The  other  point  is,  whether  the  plaintiff,  by  including  in  the 
particulars  of  breaches  the  non-payment  of  rent  accrued  after 
the  sale  by  auction,  has  become  disentitled  from  taking  ad- 

0)  6  B.  &  C.  295. 
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vantage  of  what  we  have  decided  to  be  a  ground  of  forfeiture. 
It  may  well  be  contended  (though  it  is  not  necessary  to  the 
decision  of  the  case)  that  the  bringing  an  ejectment  and  carry- 
ing  it  down  to  trial,  and  relying  on  the  sale  by  auction  as  a 
ground  of  forfeiture,  was  a  conclusive  election  on  the  part  of 
the  plaintiff  to  put  an  end  to  the  lease,  and  that  it  was  not  com- 
petent to  the  plaintiff  afterwards  to  treat  the  lease  as  subsisting, 
and  therefore  that  a  claim  for  rent  which  the  plaintiff  could  not 
support  could  not  have  the  effect  of  waiving  the  forfeiture.    But 
all  that  in  fact  took  place  was  that  the  defendant  took  out  a  sum- 
mons under  the  statute  to  stay  the  *ejectment  as  to  the  [352 
forfeiture  for  nonpayment  of  rent  on  payment  of  the  arrears 
into  court,  and  the  plaintiff  refused  to  accept  the  money  which 
still  remains  in  court ;  this,  therefore,  cannot  effect  the  for- 
feiture already  incurred.     But  it  is  said  it  is  *an  injustice  that 
the  plaintiff  should  be  able  to  maintain  the  forfeiture  and  still 
have  the  rent ;  but  I  cannot  see  this :  the  plaintiff  is  clearly 
entitled  to  the  money,  either  as  rent  if  there  were  no  forfeiture, 
or  as  mesne  profits  if  there  was.    But  it  is  clear  on  the  grounds 
so  forcibly  and  clearly  stated  in  the  Court  of  Queen's  Bench, 
that  the  mere  claim  of  forfeiture  by  reason  of  the  non-payment 
of  the  rent,  does  not  in  itself  preclude  the  plaintiff  from  reTying 
on  the  previous  forfeiture  by  reason  of  the  sale  by  auction. 
When  the  rent  was  paid  into  court  all  proceedings  in  the  eject- 
ment for  the  forfeiture  for  nonpayment  of  rent  were  at  end ; 
hut  I  cannot  see  on  what  ground  it  can  reasonably  be  main- 
tained that  a  landlord  by  claiming  a  forfeiture  for  nonpayment 
of  rent  loses  the  benefit  of  a  previous  forfeiture.     I  am,  there- 
fore, of  opinion,  that  the  defendant  has  failed  on  both  points, 
and  the  judgment  of  the  Court  of  Queen's  Bench  must  be 
affirmed. 

» 

Bylbs,  Keating,  Brett,  and  Grove,  JJ.,  and  Bramwell, 
Channell,  Pigott,  and  Cleasby,BB.,  concurred. 


Judgment  affirmed. 


Attorneys  for  plaintiff:  Reed  ft  LovelL 
Attorney  for  defendant :  EUerton. 
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404]    *GteiPEL  and  Others  v.  Smith  and  Another. 

Law  Reports,  7  Queen's  Bench,  404. 

Contract,  Justification  of  Refusal  to  Perform —  Charterparty— Blockade — 

Restraint  of  Princes. 

Declaration :  That  by  a  charter-party  it  was  agreed  that  defendant's  vessel  should, 
with  all  convenient  speed,  sail  to  a  spout  as  directed  by  plaintiffs,  and  there  load 
a  full  cargo  of  coals ;  and  then,  as  soon  as  wind  and  weather  should  permit,  should 
proceed  to  Hamburg,  and  there  deliver  the  same,  the  restraint  of  princes  and 
rulers  (inter  alia)  excepted.  That  plaintiffs  did,  and  were  ready  to  do,  all  that 
was  necessary  on  tl^eir  parts ;  but  defendants,  before  any  breach  by  plaintiffs  of 
the  charterparty,  refused  to  carry  out  the  charterparty,  and  to  let  their  ship  take 
or  carry  any  goods  of  plaintiffs  to  the  port  of  Hamburg,  and  gave  notice  to  plaint- 
iffs that  they  renounced  the  charterparty. 

Pleas :  5.  That  before  any  breach  of  the  charterparty,  war  broke  out  between 
France  and  Germany,  wherein  the  port  of  Hamburg  was  situate  ;  that  the  said 
port  was  blockaded  by  the  French  fleet ;  that  the  Queen,  by  proclamation,  enjoined 
her  subjects  to  a  strict  neutrality,  and  not  to  commit  any  violation  of  the  law  of 
nations ;  that  the  defendants  were  British  subjects,  and  their  ship  was  a  British 
ship,,  and  the  cargo  being  a  cargo  to  be  carried  to  Hamburg,  the  further  perfor 
inance  of  the  charterparty  became  illegal,  and  the  defendants,  as  they  lawfully 
might,  refused  to  carry  out  the  same.  6.  Repeating  the  above  allegations,  that 
defendants  having  notice  of  the  premises,  refused  to  allow  the  ship  to  receive  s 
cargo  for  the  purpose  of  running  the  blockade  and  delivering  the  cargo,  which 
was  the  breach  complained  of.  7.  Repeating  the  same  allegations,  that  defend- 
ants were  ready  to  perform  the  charterparty  as  far  as  they  were  not  prevented 
by  any  of  the  excepted  causes ;  but  that  the  charterparty  could  not  have  been 
carried  out  within  a  reasonable  time,  except  by  running  the  blockade,  wherefore 
defendants  refused  to  carry  out  the  charterparty.    On  demurrer : — 

Held,  that  the  pleas  disclosed  substantially  a  good  defence ;  for  that  the  charter- 
party  being  for  one  single  adventure  to  commence  at  once,  and  the  contract  being 
still  executory,  the  defendants  were  justified  in  throwing  up  the  contract  and  re- 
fusing to  load  the  ship,  when  the  further  performance  of  the  contract  within  a 
reasonable  time  was  prevented  by  an  excepted  cause,  viz  ,  the  blockade,  which 
was  a  "  restraint  of  princes." 

Declaration  :  That  by  a  charterparty  entered  into  between 
the  plaintiffs  and  the  defendants,  it  was,  amongst  other  things, 
agreed  that  the  defendant's  vessel,  the  Mariindale,  being  tight, 
stanch,  and  strong,  and  every  way  fitted  for  the  voyage,  should, 
with  all  convenient  speed,  sail  and  proceed  to  a  spout,  as  di- 
rected by  the  plaintiffs  or  their  agent,  and  there  take  on  board  a 
full  and  complete  cargo  of  coal ;  and  being  so  loaded,  the  captain 
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should  immediately  call  at  the  office  of  the  plaintiffs  or  their 
agents,  and  clear  with  them  at  the  custom  house,  also  sign 
bills  of  lading  without  *qualification,  as  they  present  [405 
them,  but  without  prejudice  to  the  said  charterparty ;  and  then, 
as  soon  as  wind  and  weather  should  permit,  should  proceed  to 
Hamburg,  and  there  deliver  the  same  to  the  said  freighters  or 
assigns,  they  paying  the  freight  for  the  same  at  a  certain  agreed 
rate ;  the  act  of  God,  Queen's  enemies,  restraints  of  princes  and 
rulers,  fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatsoever  nature  or  kind, 
during  the  said  voyage  always  excepted.  That  the  plaintiffs 
did,  and  were  ready  and  willing  to  do,  all  things,  and  all  con- 
ditions precedent  were  fulfilled,  and  all  times  elapsed  necessary 
to  entitle,  and  nothing  happened  to  disentitle,  the  plaintiffs  to 
have  the  defendants  observe  and  fulfill  the  terms  of  the  said 
charterparty,  and  to  maintain  thisv  action  for  the  breach  thereof 
hereinafter  mentioned;  yet  the  defendants,  before  any  breach 
by  the  plaintiflfe  of  the  said  charterparty,  and  although  not  pre- 
vented by  any  of  the  said  excepted  perils,  causes,  matters,  or 
things,  absolutely  refused  to  observe  and  fulfill  the  terms  of  the 
said  charterparty,  and  to  let  their  said  ship  take  or  carry  any 
goods  of  the  plaintiffs'  to  the  said  port  of  Hamburg,  and  gave 
notice  to  the  plaintiffs  that  they  absolutely  refused  so  to  do,  and 
that  they  would  not  observe  or  fulfill,  and  absolutely  renounced 
the  said  charterparty,  and  wrongfully  and  in  violation  of  the 
said  charterparty  discharged  the  plaintiffs  from  directing  the 
said  ship  to  sail  or  proceed  to  any  spout,  and  from  otherwise 
observing  and  fulfilling  the  terms  of  the  said  charterparty,  and 
renounced  the  said  charterparty,  and  thereby  wrongfully  broke 
and  violated  the  said  charterparty. 

Fifth  plea,  that,  after  the  making  of  the  charterparty,  and 
before  any  breach  thereof,  a  war  was  being  carried  on  between 
the  peoples  of  Germany,  wherein  the  said  port  of  Hamburg  was 
situate,  and  the  peoples  of  France,  and  the  said  port  of  Hamburg 
was  then  blockaded  by  the  fleets  of  France ;  and  the  Queen,  by 
royal  proclamation,  enjoined  all  her  subjects  to  maintain  a  strict 
neutrality  between  the  said  belligerent  peoples,  and  not  to  com- 
mit any  act  contrary  to,  or  in  violation  of,  the  law  of  nations. 
That  the  defendants  were  and  are  British  subjects,  and  that  the 
ship  was  a  British  ship,  and  the  cargo  was  a  cargo  to  be  carried 
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to  and  delivered  at  the  said  port  of  Hamburg ;  wherefore  ttie^ 
further  performance  of  the  said  charterparty  became  and  wa» 
406]  illegal,  and  the  ^defendants,  as  they  lawfully  might,  re- 
fused further  to  carry  out  the  same. 

Sixth  plea :  That  after  the  charterparty  was  entered  into,  and 
before  any  breach  thereof  by  the  defendants,  a  state  of  war  arose 
and  existed,  as  in  the  last  plea  mentioned,  and  the  port  of  Ham- 
burg became  and  was  blockaded  by  the  French ;  and  the  Queen 
published  a  proclamation  as  aforesaid,  and  thereupon  the  de- 
fendants, having  notice  of  the  blockade  and  of  the  proclamation 
of  Her  Majesty,  refused  to  allow  the  ship  to  receive  a  cargo  for 
the  purpose  of  carrying  the  same  to  the  blockaded  port  whilst 
the  same  was  §o  blockaded,  and  of  running  the  blockade  with 
the  cargo  for  the  purpose  of  delivering  the  same  at  the  port 
during  the  continuance  of  the  blockade,  which  is  the  breach 
complained  of. 

Seventh  plea :  That  after  the  charterparty  was  made,  and 
before  any  breach  by  the  defendants,  a  state  of  war  existed,  tv.d 
the  port  of  Hamburg  was  blockaded,  and  the  Queen  published 
her  proclamation,  as  in  the  fifth  plea  stated ;  and  the  defendants 
were  ready  and  willing  to  perform  the  charterparty  on  their 
part,  so  far  as  they  lawfully  might,  and  so  far  as  they  were  not 
hindered  and  prevented  by  any  of  the  said  excepted  causes; 
that  the  ship  could  not  have  received  a  cargo,  nor  could  the 
charterparty  have  been  carried  out  and  fulfilled  within  a  rea- 
sonable time  in  that  behalf,  except  by  the  ship  receiving  a  cargo 
for  the  purpose  of  carrying  the  same  to  the  said  blockaded  port, 
and  of  running  the  blockade  with  the  cargo,  and  of  delivering 
the  same  at  the  port  whilst  so  blockaded,  wherefore  the  defend- 
ants refused  to  carry  out  the  charterparty. 

Demurrer  to  the  pleas,  and  joinder. 

Oohen,  for  the  plaintitfo.  The  fifth  plea  is  clearly  bad ;  there 
is  nothing  illegal  —  that  is,  contrary  to  the  municipal  law — in 
a  contract  between  neutrals,  even  for  the  express  purpose  of 
running  a  blockade :   The  Helen  (l). 

[Cockburn,  C.J.    In  that  case  the  wages  had  been  earned. 

Blackburn,   J.      There  the  parties  contracted  with  their 

C)  Law  Rep.  IA.AE.,1. 
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ejes  open  to  the  danger;  here  the  danger  Arisen  subsequently 
to  the  contract.]  "      -• 

♦Yes,  but  the  only  circumstance  on  which  the-  jdc^.^407 
fendants  justify  their  refusal  to  carry  out  the  contract  is  ths  "fisk; 
of  Being  captured ;  but  if  parties  do  not  choose  to  except  this*'  >" 
from  their  contract,  they  are  bound  to  perform  it :  Hadley  v. 
Oarke.  Q)  Tt  was  there  held  that  even  an  embargo  only  sus- 
pended, and  did  not  dissolve,  the  contract,  and  that  the  parties 
were  bound  to  carry  it  out  after  two  years'  delay. 

[Cockburn,  C.  J.  An  embargo  was  not  excepted  in  that  case, 
and,  moreover,  the' ad  venture  had  begun  before  the  embargo 
was  put  on.  Here  the  restraint  of  princes  is  excepted,  and  the 
blockade  commenced  before  the  vessel  had  started.] 

Apprehension  of  restraint  is  not  restraint;  mere  apprehension 
of  an  embargo,  although  well  founded,  is  no  justification  for 
non-fulfilment  of  a  contract :  Atkinson  v.  Ritchie.  (*) 

[Lush,  J.  There  is  here  more  than  apprehension ;  there  is  an 
actual  blockade.] 

No  doubt ;  but  non  constat  that  it  would  last  more  thau  a 
reasonable  time.  The  defendants,  therefore,  had  no  right,  with- 
out the  plaintiff's  assent,  to  treat  the  contract  as  at  end.  In 
Spaice  v.  Chodwick  (*)  the  cases  already  cited  were  recognized, 
and  it  was  held  that  inability,  incapacity,  or  impossibility  of 
performance  is  no  excuse,  according  to  the  law  of  England,  un- 
less caused  by  something  expressly  excepted  by  the  contract ; 
and  the  law  is  so  laid  down  in  Leake  on  Contracts,  pp.  358-361. 

[Blackburn,  J.  No  doubt  that  is  the  English  law ;  Hills  v. 
Sughrue  (*)  is  to  the  same  effect.  But  why  is  a  blockade  not  a 
restraint  of  princes  ?  and  if  it  is,  then  it  is  excepted  in  the  char- 
terparty.] 

Even  conceding  that,  it  simply  suspends  the  performance  of 
the  contract,  or,  at  most,  goes  to  show  the  plaintiffs- are  entitled 
to  nominal  damages  only;  but  it  cannot  justify  the  defendants 
in  at  once  throwing  up  the  contract. 

Watkin  Williams  (R.  B.  Steene  with  him),  for  the  defendants. 
All  the  pleas  raise  a  good  defence.     The  contract  is  one  entire 
contract  to  go  and  load  and  at  once  proceed  with  the  coals  to 
Hamburgh  as  soon  as  wind  and  weather  permit,  and  the  de- 
ft 8  T.  R.,  269.  (*)  10  Q.  B.,  517 ;  16  L.  J.  (Q.B.),  818. 

0 10  East,  580.  (4)  15  M.  &  W.,  258. 


102  COURT  OF  Q^E^tf J£  BENCH.  [L.  R. 

1872  ,.  -/  (Jei^er  v.  Smith. 

i*  i    ■*      * 

408]  fend^nts  in.  *iefitetit  say  "  Hamburg  was  blockaded  before- 
the  ship  staked';*  it  became  practically  impossible  for  us  to  pro- 
ceed tec  the -execution  of  this  contract  by  carrying  the  coals  to 
,-#  1}^  Ijleckaded  port,  and,  therefore,  we  at  once  renounced  the 
'.  • "':  ^contract."  It  is  in  effect  the  converse  of  Hochster  v.  De  La  Tour 
"♦  *  (l),  and  the  principle  of  the  case  applies.  It  was  of  no  use  to 
go  to  the  spout  when  it  was  useless  to  load.  This  principle  is 
recognized  in  Avery  v.  Bowden.  (*)  It  is  not  contended  that  the 
blockade  put  an  end  to  the  contract  ipso  facto,  though  it  has 
been  stated  to  have  been  so  decided  in  America :  Abbott  on 
Shipping,  p.  458,  11th  ed.  (s),  citing  Scott  v.  Libby  (4) ;  and  the 
marginal  note  of  that  case  is  to  that  effect;  but  all  that  was  de- 
cided was,  that  a  blockade  of  the  port  of  discharge  having  pre- 
vented the  shipowners  from  delivering  the  cargo,  they  could 
-  not  sue  for  freight,  not  having  earned  it.  In  the  present  case, 
however,  the  blockade  must  be  taken  to  have  been  effectual, 
and  at  once  prevented  the  voyage  from  being  attempted :  Ab- 
bott on  Shipping,  p.  461,  11th  ed.,  citing  The  Elizabeth.  (5)  In 
Medebros  v.  Hill  (*)  the  parties  knew  of  the  blockade  before  they 
entered  into  the  contract,  which  at  once  distinguishes  it  from 
this  case ;  and  all  that  Naylor  v.  Taylor  (7)  decides  is,  that  a  con- 
tract to  run  a  blockade  is  not  illegal.  But  all  that  the  defend- 
ants now  contend  is,  that  it  excuses  the  performance  of  the 
contract.  It  is  clear  law  that  a  ship  is  not  bound  to  attempt  to 
enter  a  port  when  there  is  an  effective  blockade :  see  Parson's ; 
Law  of  Shipping,  p.  332.  Pole  v.  Cetcovich  (8)  is  to  the  same 
effect  —  that  the  captain  is  not  bound  to  run  certain  risk  of 
capture.  Hadley  v.  Clarke  (9)  and  Hills  v.  Sughrue  (10)  have  al- 
ready been  distinguished  by  the  court.  There  are  cases  from 
Paradine  v.  Jane  (")  and  Williams  v.  Lloyd  (tt)  to  show  that,  by 
the  English  law,  if  a  man  contracts  without  qualification,  he  is 
409]  bound  by  his  contract,  ^although  it  becomes  impossible  of 
performance.     Though  the  law  is  different  in  the  Continental 

(i)  2  E.  &  B.,  678 ;  22  L.  J.  (Q.B.),  455.  (•)  8  Bing.,  231. 

O  5  E.  &  B.,  714 ;  25  L.  J.  (Q.B.),  49 ;  (T)  9  B.  &  C,  718. 

6  E.  &  B.,  953 ;  26  L.  J.  (Q.B.),  3.  (■)  9  C.  B.  (N.S.),  430 ;  30  L.  J.  (C.P.), 

(*)The  passage  is  not  Lord  Tenter-    102.  «. 

den's,  as  it  does  not  occur  so  early  as  in  (•)  8  T.  R.,  259. 

the  5th  ed.  (10)  15  M.  &  W.t  258. 

(4)  2  Johns.,  336.  (")  Aleyn.,  26. 

(•)  1  Edw.,  198.  (18)  Sir  W.  Jones,  179.       * 
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codes :  see  Pothier,  Louages  Maritimes,  Charterpartie,  §  98 ; 
and  some  qualification  must  be  put  on  the  generality  of  the 
proposition,  even  in  the  law  of  England,  as  in  Bailey  v.  De  Ores- 
ptgny  (*),  where  the  defendant  was  held  excused  from  the  per- 
formance of  his  covenant,  a  subsequent  Act  of  Parliament  having 
put  it  out  of  his  power  to  perform  it ;  and  the  maxim,  "  Lex 
non  cogit  ad  impossibilia "  was  acted  upon.  In  the  present 
case  the  defendants'  defence  may  be  put  shortly  thus  :  When  a 
contract  is  one  entire  contract,  whatever  excuses  a  person  from 
the  performance  of  the  whole  excuses  him  from  performing  any 
part  Therefore,  as  it  was  impossible  to  perform  the  contract 
by  carrying  the  coals  to  Hamburg,  the  defendants  were  excused 
from  performing  the  worse  than  useless  initial  step  of  sailing  to 
Newcastle  and  loading  the  coals  there. 

Cohen>  in  reply.  Even  conceding  that  a  blockade  is  within 
the  exception  of  "  restraint  of  princes,"  that  only  excuses  delay 
in  the  performance  of  the  contract.  The  defendants,  therefore, 
ought  to  have  loaded  the  coals,  and  then  have  sailed  to  Ham- 
burg as  soon  as  wind  and  weather  permitted  after  the  blockade 
had  ceased.     [He  also  cited  Mac  Andrew  v.  Chappell  (*).] 

Cockburn,  C.J.  I  am  of  opinion  that  our  judgment  must  be 
for  the  defendants.  I  will  not  say  that  all  and  each  of  the  pleas 
are  good,  but  on  the  admitted  facts  sufficient  is  shown  to  con- 
stitute a  defence  to  the  action.  The  declaration  is  upon  a  char- 
terparty,  whereby  the  defendants,  the  shipowners,  engage  to 
load  a  cargo  of  coals  at  a  spout,  as  directed  by  the  plaintiffs,  and 
having  loaded  to  proceed,  as  soon  as  wind  and  weather  would 
permit,  to  Hamburg,  and  there  deliver  the  coals.  To  that  con- 
tract, however,  there  are  qualifications,  and  on  one  of  these  the 
defendants  rely  —  "  the  restraint  of  princes  and  rulers  excepted." 
The  pleas  show  that,  after  the  making  of  the  charterparty,  and 
before  anything  had  been  done  by  either  party  in  furtherance 
of  the  contract,  war  broke  out  between  France  and  Germany, 
and  the  French  government  proceeded  to  declare,  among  other 
ports,  that  of  Hamburg  to  be  blockaded,  and  it  must  be  taken 
that  an  effective  blockade  *was  established  and  main-  [410 
tained.  The  question  is,  whether  this  was  such  a  state  of  things 
as  justified  the  defendants  in  throwing  up  the  charterparty,  and 

•      O  Law  Rep.  4  Q.B.  at  p.  180, 185.  O  Law  Rep.  1  C.  P.,  648. 
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refusing  to  perform  either  part  of  it,  first  in  going  to  a  spout  to 
load,  and  then  in  taking  the  cargo  to  Hamburg.  It  is  perfectly- 
true  that  they  might  have  gone  to  the  spout  and  loaded  the 
cargo ;  there  was  no  obstacle  to  their  doing  that :  but  they  say 
there  was  an  obstacle  to  their  carrying  the  cargo  to  Hamburg, 
viz.,  the  effective  blockade  of  that  port;  and  that  as,  in  conse- 
quence of  it,  they  could  not  carry  out  their  contract,  they  were 
excused  from  taking  the  initial  step ;  and  I  think  that  the  terms 
of  the  contract  justified  this  course.  I  do  not  think  it  necessary 
to  consider  the  larger  proposition  put  forward  by  Mr.  Williams, 
based  on  Continental  codes  —  that  in  the  absence  of  a  stipula- 
tion as  to  unforseen  circumstances,  we  should  imply  such  a 
term  —  because  I  base  my  judgment  on  an  exception  which  is 
contained  in  terms  in  the  charterparty,  viz.,  of  restraints  of 
princes,  &c.  Does  that  afford  the  defendants  a  justification  ? 
I  think  it  does.  First,  is  a  blockade  a  restraint  of  princes  ?  I 
think  it  is.  It  is  an  act  of  a  sovereign  state  or  prince ;  and  it  is 
a  restraint,  provided  the  blockade  is  effective  :  and  in  the  eye 
of  the  law  a  blockade  is  effective  if  the  enemies'  ships  are  in  such 
numbers  and  position  as  to  render  the  running  of  the  blockade 
a  matter  of  danger,  although  some  vessels  may  succeed  in  get- 
ting through.  In  such  a  case  the  obstacle  arises  from  an  act 
of  state  of  one  of  the  belligerent  sovereigns,  and  consequently 
constitutes  a  restraint  of  princes.  The  case,  therefore,  is 
brought  within  the  exception  in  the  charterparty.  But  then  it 
is  said  that  the  exception  must  be  taken  to  apply  to  the  whole 
contract,  and  that,  inasmuch  as  the  defendants  were  bound  to 
sail  as  soon  as  wind  and  weather  would  permit,  that  must  mean, 
if  there  be  no  such  restraint ;  andnf  there  be,  then  as  soon  as 
wind  and  weather  permit  after  the  restraint  is  removed.  But 
it  would  be  monstrous  to  say  that  in  such  a  case  the  parties 
must  wait  —  for  the  obligation  must  be  mutual — till  the  re- 
straint be  taken  off —  the  shipper  with  cargo,  which  might  be 
perishable,  or  its  market  value  destroyed  —  the  shipowner  with 
his  ship  lying  idle,  possibly  rotting  —  the  result  of  which  might 
be  to  make  the  contract  ruinous.  At  all  events  it  must  be  taken 
that  the  restraint  must  cease  within  a  reasonable  time,  and  that 
411]  *he  duty  of  the  defendants  was  to  wait  *only  a  reasonable 
time  prepared  to  carry  out  their  contract  should  the  restraint 
be  removed ;  but  the  defendants  rest  their  defence  on  the  ground 
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that  it  was  here  impossible  to  expect,  from  the  nature  of  the 
circumstances,  that  the  obstacle  of  the  blockade  would  be  re- 
moved within  a  reasonable  time.     It  is  a  sufficient  answer  on 
the  defendants'  part  that  it  was  not  likely  to  be  removed  within 
a  reasonable  time ;  and  assuming  that  either  party  was  bound 
to  wait  a  reasonable  time  to  ascertain  whether  the  obstacle 
would  be  removed,  in  point  of  fact  it  was  not  so  removed,  and 
the  defendants  were  therefore  justified  in  not  attempting  to  per- 
form their  contract.     But  then  it  is  contended  by  the  plaintiffe 
that  the  contract  is  divisible  into  two  parts,  and  that  the  de- 
fendants ought  to  have  performed  the  first  part,  which  was 
practicable,  in  order  to  be  in  a  position  to  perform  the  second, 
which  was  not.    But  the  answer  of  the  defendants  is  that  the 
contract  is  one  entire  contract,  and  that  the  impossibility  of  per- 
forming the  whole  within  a  reasonable  time  dispensed  with  the 
necessity  of  taking  any  steps  towards  its  performance.     And  it  is 
perfectly  obvious  that  this  is  so  :  for  what  good  would  it  have 
been  to  the,  shipper  that  the  shipowner  should  go  to  the  spout 
and  take  in  the  coals,  if  he  could  not  proceed  with  the  cargo 
to  Hamburg?    None  whatever.    It  is  an  entire  contract,  and 
anything  that  applies  to  make  the  performance  of  one  part  im- 
possible must  be  taken  to  apply  to  the  whole ;  and  it  is  admitted 
that  the  defendants  could  not  have  got  to  their  port  of  destina- 
tion.    The  true  way  of  looking  at  this  case,  as  it  appears  to 
me,  is  this :  it  was  an  entire  contract,  and  there  was  an  insu- 
perable obstacle  to  the  performance  of  it  in  toto;   and  the 
defendants  were  therefore  justified  in  not  performing  that  part 
of  it  which  was  possible,  but  which,  without  the  possibility  of 
performing  the  other  part  of  it,  was  useless. 

Blackburn,  J.  I  have  come  to  the  same  conclusion,  that  our 
judgment  must  be  substantially  for  the  defendants ;  though  I 
have  some  doubts  whether  the  fifth  plea  can  be  sustained.  The 
first  thing  one  has  to  look  to,  is  the  form  and  nature  of  the  con- 
tract declared  upon.  It  is  an  executory  contract,  by  which  the 
defendants  agree  to  send  their  ship  with  all  convenient  speed 
to  a  spout  and  there  ship  a  cargo  of  coals,  and  proceed  thence 
with  it  as  *soon  as  wind  and  weather  permit  (which  does  [412 
not  mean  more  than  with  reasonable  despatch),  and  deliver  it  at 

2  Exg.  Rep.1  14 


106  COURT  OF  QUEEN'S  BENCH.  [L.  K. 

1872  Qeipel  v.  Smith. 

Hamburg.     To  the  obligation  of  a  strict  performance  of  this 
contract  certain  exceptions  are  made,  one  being  the  "  restraint 
of  princes. "    Whilst  the  contract  was  still  executory,  war  broke 
out  between  France  and  Germany,  and  France  proceeded  to 
blockade  the  enemy's  ports,  and  upon  these  pleas  we  must  take 
it  that  there  was  an  effective  blockade  of  Hamburg.     The  de- 
fendants therefore,  the  shipowners,  could  not  fulfil  their  con- 
tract by  delivering  the  cargo,  without  running  the  blockade* 
I  am  unable  to  see  why  this  was  not  a  restraint  of  princes ;  it 

•  was  clearly  a  restraint  by  the  then  Emperor  of  France  prevent- 
ing the  cargo  from  being  carried  on  to  Hamburg.  But  then 
comes  another  question  :  conceding  that  whilst  the  blockade  ex- 
isted there  was  "  a  restraint."  an  obstacle  to  the  fulfilment  by  the 
defendants  of  their  obligation  under  the  charterparty,  it  is  said 
that  the  moment  the  blockade  was  raised  the  ship  might  have 
gone  off,  and  therefore  she  ought  to  have  been  ready  with  her 
cargo  on  board  to  start  at  any  moment.  But  I  cannot  agree 
that  however  long  the  blockade  existed,  which  might  be  dur- 
ing all  the  time  the  war  lasted,  and  therefore  might  have  been 
for  years,  the  ship  and  cargo  must  be  kept  ready  to  sail  as  soon 
as  wind  and  weather  permitted  after  the  blockade  was  raised. 
It  would  be  most  inconvenient  to  give  such  a  construction  to 
the  contract,  and  would  be  to  frustrate  the  very  object  of  such 
a  contract,  viz.,  the  speedy  transport  of  the  shipper's  goods,  and 
the  remunerative  employment  of  the  shipowner's  vessel.  I  take 
the  effect  of  such  a  state  of  things  as  an  effective  blockade  of 
the  port  of  discharge  i&  not  merely  to  excuse  delay  in  the  car- 
rying out  of  the  contract,  but  that,  after  a  reasonable  time,  it 
relieves  the  parties,  the  contract  being  altogether  executory, 
from  the  performance  of  it.  The  case  of  Touting  v.  Hubbard  (*), 
if  I  do  not  misunderstand  it,  went  to  this  extent  There  there 
was  a  charterparty  of  a  Swedish  ship  to  proceed  to  St  Michael's 
and  there  load  a  cargo  of  fruit,  with  the  usual  exception  of  re- 
straint of  princes.  An  English  embargo  was  put  on  Swedish 
vessels,  and  the  ship  was  prevented  sailing  during  the  fruit 

*  season.  The  shipowner  offered  to  proceed  on  the  voyage  as 
soon  as  the  embargo  was  taken  off,  but  the  charterer  declined 
413]  *he  °ffer  >  *upon  which  the  shipowner  sued  for  loss  of 

O  3  B.  &  P.,  291,  at  p.  298. 
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freight.    The  Court,  however,  held  that  he  could  not  recover, 
saying,  that  the  exception  of  restraint  of  princes  was  in  favor 
of  the  shipowner,  but  that  could  not  be  carried  to  the  extent 
of  saying  that  the  charterer  is  bound  to  carry  out  the  contract 
by  supplying  a  cargo  after  the  fruit  season  is  over ;  and  this 
would  seem  to  support  the  proposition  that  a  shipowner  is 
bound  in  such  a  case  to  delay  his  vessel,  that  is,  keep  it  unem- 
ployed, only  for  a  reasonable  time.    Here  there  was  an  execu- 
tory contract,  and  the  object  both  parties  had  in  view  depended 
very  greatly  on  time.     The  goodsowner  stipulates  to  get  his 
coals  delivered  within  a  reasonable  time,  and  it  would  be  mon- 
strous to  say  that,  in  the  event  of  a  blockade,  he  was  bound  to 
provide  a  cargo  and  keep  it  on  board  all  the  time,  until,  at  the, 
very  least,  all  commercial  profit  would  be  at  an  end.     On  the 
other  hand,  it  would  be  an  equal  hardship  on  the  shipowner 
were  he  bound  to  keep  his  ship  in  the  dock  until  it  perhaps 
rotted.     The  object  of  each  of  them  was  the  carrying  out  of  a 
commercial  speculation  within  a  reasonable  time ;  and  if  re- 
straint of  princes  intervened  and  lasted  so  long  as  to  make  this 
impossible,  each  had  a  right  to  say,  "  Our  contract  cannot  be 
carried  out ;  "  and,  therefore,  the  shipowner  had  a  right  to  sail 
away,  and  the  charterer  to  sell  his  cargo  or  refrain  from  pro- 
curing one,  and  treat  the  contract  as  at  end.     This  is  how  the 
sixth  and  seventh  pleas  treat  the  matter.     The  sixth  plea  says, 
"  The  plaintiffs  asked  us  to  run  the  blockade,  that  is,  to  fulfil 
the  contract  while  the  restraint  of  princes  was  existing,  which 
we  were  expressly  relieved  from  doing."     The  seventh  plea 
'says,  "  It  was  impossible  for  us  to  fulfil  the  contract  within  a 
reasonable  time,  without  running  the  blockade ;  "  and  on  the 
plea  it  must  be  taken  that  the  blockade  lasted  beyond  a  reason- 
able time.     Mr.  Cohen  says  the  plea  only  shows  facts  which  go 
to  reduce  the  damages  to  a  nominal  sum,  but  affords  no  answer 
to  the  declaration,  which  says  that  the  defendants*  refused  to 
sail  at  all ;  but  this  plea,  it  seems  to  me,  does  not  only  show 
that  the  plaintiffs  have  suffered  no  damages,  but  affords  a  de- 
fence to  the  action,  inasmuch  as  the  contract  was  still  executory, 
and  the  defendants  say,  "  We  are  not  going  to  let  our  ship  sail  to 
the  port  of  loading  at  all,  because  you,  the  plaintiffs,  never  will 
be  ready  and  *willing  to  perform  your  part  of  the  con-  [414 
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tract.  But  then  it  is  Baid,  it  is  possible  the  blockade  might  be 
raised  within  a  reasonable  time.  No  doubt  it  was  possible. 
But  it  must  be  taken  on  this  record  that  it  was  not  raised  within 
a  reasonable  time;  so  if  the  defendants  chose  to  run  the  risk, 
and  in  the  event  turn  out  right,  they  are  in  the  same  position  as 
if  they  had  waited  the  reasonable  time  and  had  then  sailed  away. 
Possibly,  had  they  turned  out  wrong,  the  plaintiffs  would  have 
been  entitled  to  say,  "  We  were  ready  and  willing  to  put  a 
cargo  on  board,  you  chose  to  take  your  chance,  and  have  turned 
out  wrong,  therefore  we  have  a  cause  of  action  against  you." 
But  the  defendants  here  were  right,  and  there  never  was  a  time 
when  the  plaintiffs  could  say,  "  We  are  ready  and  willing  and 
able  to  perform  our  contract."  Very  different  considerations 
arise  where  the  cargo  is  already  on  board,  or,  as  in  Hadley  v. 
Clarke  (1),  already  on  the  voyage  before  the  obstacle  intervenes. 
But  whilst  the  contract  still  remains  altogether  executory,  I 
think  time  is  so  far  of  the  essence  of  the  contract  as  that  matter 
provided  against  which  arises  to  cause  unavoidable  but  unrea- 
sonable delay  is  sufficient  excuse  for  refusing  to  perform  it 


Lush,  J.  My  brother  Mellor,  who  has  just  left  the  court, 
concurs  in  the  judgment,  and  I  have  also  nothing  to  add  to  the 
j  udgments  already  delivered. 


Cohen  asked  for  the  direction  of  the  Court  as  to  how  judg- 
ment was  to  be  entered  on  each  plea. 


Lush,  J.  The  sixth  and  seventh  pleas  have  been  already  pro- 
nounced to  be  good.  I  think  the  fifth  plea  may  also  be  treated 
as  valid.  It  alleges  the  breaking  out  of  a  war  between  France 
and  Germany,  and  a  blockade  of  the  port  of  Hamburg.  If  the 
impediment  had  been  in  its  nature  temporary  I  should  have 
thought  the  plea  bad ;  but  a  state  of  war  must  be  presumed  to 
be  likely  to  continue  so  long,  and  so  to  disturb  the  commerce 
of  merchants,  as  tojdefeat  and  destroy  the  object  of  a  commer- 

0  8  T.  R.  259. 
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rial  'adventure  like  this.    The  plea,  therefore,  seema  to  [415 
me  prima*  facie  good. 

Cockburn,  C.J.,  and  Blackburn,  J.,  expressed  their  assent. 

Per  Curiam. 

Judgment  for  the  defendants  on  all  thepkas.?) 

Attorney  for  plaintiffs  :   John  Scott. 
Attorneys  for  defendants :  Gold  $  Son. 

(<)  See  The  Teutonia,  Law  Rep.  8  A.  &  E.  884. 
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Law  Reports,  7  Common  Pleas,  183. 
Mortgage — Notice  of  (brant  within  4  Anne.  c.  16,  *.  10 — Prepayment  of  Bent. 

In  July,  1864,  L.,  demised  premises  to  defendant  for -five  years  at  a  rent  of  557. 
per  annum,  payable  quarterly.  Immediately  after  the  grant  of  the  lease,  de- 
fendant advanced  to  L.  1701.  on  account  of  rent ;  and  in  September,  1865,  L.  mort- 
gaged the  premises  to  plaintiff. 

In  May,  1866,  B.,  who  claimed  under  a  prior  mortgage  from  L.,  dated  in  Sep- 
tember, 1858,  through  C,  his  attorney,  commenced  an  action  of  ejectment  against 
defendant  to  recover  possession  of  the  premises,  but  did  not  proceed  with  it ;  and 
on  the  1st  of  November,  1866,  plaintiff's  attorney  wrote  to  defendant:  "Mr.  C. 
has  written  to  say  his  clients'are  no  longer  entitled  to  receive  your  rent.  I  there- 
fore request  that  you  will  have  the  kindness  to  pay  the  same  here  by  Monday 
next :" — 

Held,  that  the  prepayment  of  rent  was  no  bar  to  plaintiff's  claim  to  the  rent 
accruing  after  defendant  had  notice  that  plaintiff  was  grantee  of  the  reversion ; 
and  that  the  above  letter,  coupled  with  the  circumstances  known  to  defendant 
(that  he  was  raising  money  by  mortgaging  his  reversion,  and  that  the  plaintiff's 
claim,  for  rent,  could  hardly  be  founded  upon  any  other  alleged  right  than  one 
resulting  from  a  grant  of  the  reversion),  would  warrant  a  jury  in  inferring  that 
defendant  had  notice  that  plaintiff  was  such  grantee. 

This  was  an  action  to  recover  the  sum  of  1371.  10s.,  for  two 
and  a  half  years'  rent  due  at  Christmas,  1867. 

At  the  trial  before  Brett,  J.,  at  the  sittings  at  Westminster 
after  last  Trinity  Term,  the  facts  proved  were  as  follows : —  On 
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the  *7th  of  July,  1864,  a  lease  of  the  premises  in  question  [133 
was  granted  by  one  Lamb  to  defendant  for  five  years  at  a  rent 
of  55/.  a  year,  payable  quarterly.  Shortly  after  the  lease,  the 
defendant  paid  to  Lamb  a&rent  in  advance  170J.    In  September, 

1865,  Lamb  conveyed  the  reversion  in  the  premises,  by  deed, 
by  way  of  mortgage,  to  plaintiff  for  an  advance.    In  August, 

1866,  Lamb  gave  a  further  mortgage  to  plaintiff  for  a  further 
advance.     In  May,  1866,  one  Banchini  claimed  to  recover  pos- 
session of  the  premises  from  defendant,  and,  by  one  Carpenter, 
his  attorney,  brought  an  action  of  ejectment  against  defendant. 
According  to  an  affidavit  made  in  the  present  cause  by  defend- 
ant, Banchini  made  known  to  him,  defendant,  and  to  his  at- 
torney, in  May,  1866,  that  he  claimed  as  mortgagee  by  virtue 
of  a  mortgage  from  Lamb.     The  defendant  appeared  by  attorney 
to  the  action.     It  was  not  pressed  :  and  on  the  1st  of  November, 
1866,  one  J.  R.  Cook,  plaintiff's  attorney,  wrote  to  defendant, 
and,  according  to  defendant's  affidavit  above  referred  to,  wrote 
on  behalf  of  plaintiff.     The  letter  was  as  follows : — "  Sir, —  Mr. 
Carpenter  has  written  to  say  his  clients  are  no  longer  entitled 
to  receive  your  rent.    I  therefore  request  that  you  will  have 
the  kindness  to  pay  the  same  here  by  Monday  next."     (Signed) 
J.  R.  Cook.     The  defendant  thereupon  consulted  Jiis  attorney, 
Mr.  Walker,  who  on  the  2d  of  November,  1866,  wrote  to  J.  R. 
Cook,  the  plaintiff 's  attorney,  asking  for  information.    None 
was  given ;  and  no  further  step  was  taken  until  the  present  ac- 
tion was  brought.     The   defendant  and  his  attorney  made 
affidavits  for  the  purpose  of  obtaining  orders  for  interrogatories 
and  inspection  of  documents.     In  the  affidavit  for  the  latter 
purpose  defendant  vouches  a  mortgage-deed  given  by  Lamb  to  « 
Banchini  on  the  27th  of  September,  1858. 

A  verdict  was,  by  consent,  taken  for  plaintiff  for  137?.  10s., 
being  two  years'  and  a  half  rent  down  to  Christmas,  1867,  at 
55f.  per  annum ;  with  leave  to  defendant  to  set  such  verdict  aside 
and  enter  a  verdict  for  defendant,  or  to .  reduce  the  amount  re- 
covered by  such  a  sum  as  the  court  should  direct ;  the  court  to 
have  power  to  draw  inferences  of  fa  r. 

A  rule  was  obtained  calling  upon  plaintiff  to  show  cause 
why  a  verdict  should  not  be  entered  for  defendant,  or  the 
♦damages  reduced  by  871.  105.,  or  such  other  sum  as  the  [134 
court  might  direct,  on  the  ground  that  the  plaintiff  failed  to 
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prove  that  notice  had  been  given  to  the  defendant  of  the  grant 
of  the  reversion  to  the  plaintiff,  within  the  meaning  of  4  Anne, 
c.  16,  s.  10.  Q) 

1871.  Nov.  15.  Montagu  Chambers,  Q.C.,  and  Gibbons,  showed 
cause.     The  facts  are  shortly  these : — In  July,  1864,  one  Lamb 
by  agreement  demised  the  premises  ^in  question  to  the  defend- 
ant for  five  years  from  Midsummer  at  a  rent  of  552.  per  annum, 
payable  quarterly.     In  September,  1865,  Lamb  mortgaged  the 
premises  to  the  plaintiff  for  an  advance  of  2252.,  and  on  the  16th 
of  August,  1866,  he  further  mortgaged  them  to  the  plaintiff  for 
an  advance  of  2892.     There  had  been  a  prior  mortgage,  in  Sep- 
tember, 1858,  to  one  Gaspar  Banchini,  of  which  the  defendant 
had  notice  by  an  action  of  ejectment  having  been  brought  against 
him  by  Banchini  in  May,  1866.    That  action,  to  which  the 
plaintiff  entered  an  appearance,  was  abandoned ;  and  Banchini's 
mortgage  appears  to  have  been  paid  off  by  the  present  plaintiff. 
The  plaintiff  now  claims  to  recover  from  the  defendant  137/. 
IDs.,  being  two  and  a  half  years'  rent,  at  552.  per  annum,  due 
at  Christmas,  1867.     The  answer  set  up  is,  that,  shortly  after 
the  premises  were  leased  to  him,  the  defendant  made  payments 
in  advance  to  Lamb  on  account  of  rent,  amounting  to  1702.; 
and  he  claims  to  deduct  that  sum  from  the  rent  now  sued  for. 
Now,  although  the  statute.  4  Anne,  c.  16,  s.  10,  protects  tenants 
in  respect  of  payments  of  rent  bona  fide  made  before  notice  of 
135]   au   assignment  of  the  reversion;    *yet,  that    proviso 
only  applies  to  payments  which  are  made  in  accordance  with 
the  contract     Pre-pay ments  are  not  within  its  protection : 
De  Nkhotts  v.  Saunders  (a).     The  law  is  well  explained  by  Will  es, 

0)  Sect.  9  enacts  that, "  from  and  after  reversions  or  remainders  shall  and  mar 

the  first  day  of  Trinity  Term  (1705),  all  be  expectant  or  depending,  as  if  their 

grants  or  conveyances  thereafter  to  be  attornment  had  been  had  and  made." 

made,   by  fine  or   otherwise,  of  any  Sect.  10:   "Provided,    nevertheless, 

manors  or  rents,  or  of  the  reversion  or  that  no  such  tenant  Bhall  be  prejudiced 

remainder  of  any  messuages  or  lands,  or  damaged  by  payment  of  any  rent  to 

shall  be  good  and  effectual  to  all  intents  any  such  grantor  or  conusor,  or   by 

.  and  purposes  without  any  attornment  breach  of  any  condition  for  non-payment 

of  the  tenants  of  any  such  manors,  or  of  rent,  before  notice  shall  be  given  to 

of  the  land  out  of  which  such  rent  shall  him  of  such  grant  by  the  con  usee  or 

be  issuing,  or  of  the  particular  tenants  grantee/' 

upon  whose  particular  estates  any  such  (*)  Law  Rep.,  5  C.  P.,  589. 
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J.  (2) :  "  That  statute  did  away  with  the  necessity  for  attornment, 
but  protected  the  tenant  in  cases  jrhere  he  had  paid  the  rent 
due  from  him  before  notice  of  the  assignment :  this  provision 
of  the  statute,  however,  clearly  applies  to  the  fulfilment  of  an 
obligation  to  pay  rent  imposed  by  the  lease.  There  has  been 
no  such  payment  here ;  for,  payment  of  rent  before  it  is  due  is 
not  a  fulfilment  of  the  obligation  imposed  by  the  covenant  to 
pay  the  rent,  but  is  in  fact  an  advance  to  the  landlord,  with  an 
agreement  that  on  the  day  when  the  rent  becomes  due  such 
advance  shall  be  treated  as  a  fulfilment  of  the  obligation  to  pay 
the  rent."  The  plaintiff  is,  therefore,  clearly  entitled  to  recover 
all  rent  accruing  subsequently  to  the  mortgage  to  him  in  Sep- 
tember, 1865,  or,  at  all  events,  all  rent  that  accrued  subsequently 
to  the  claim  made  by  Banchini  (under  whom  the  plaintiff 
claims),  viz.,  in  May,  1866. 

[Welles,  J.  Banchini's  notice  must  be  taken  to  have  been 
withdrawn.  He  commenced  an  action,  but  did  not  proceed 
with  it     Banchini's  claim,  therefore,  is  out  of  the  question.] 

Then  the  plaintiff  must  rest  upon  the  notice  contained  in  the 
letter  from  his  attorney  to  the  defendant,  dated  the  1st  of  No- 
vember, 1866. 

[Willes,  J.  If  that  amounts  to  a  notice,  the  plaintiff  will  be 
entitled  to  a  verdict  for  62J.  105.] 

Paterson,  in  support  of  the  rule.  If  the  Court  are  prepared 
to  hold  that  the  letter  of  the  first  of  November,  1866,  gave  the 
defendant  such  a  notice  that  the  plaintiff  was  grantee  of  the 
reversion  as  entitled  him  to  claim  the  rent  from  that  time,  there 
is  an  end  of  that  part  of  the  case.  But  it  is  submitted  that  that 
letter  does  not  convey  such  information  as  the  defendant  was 
entitled  to  have.  The  pre-payments  at  all  events  covered  the 
rent  accruing  down  to  Michaelmas,  1866. 

[Willbs,  J.  I  am  not  aware  of  any  authority  precisely  in 
point  But  there  are  cases  as  to  notices  of  an  act  of  bankruptcy, 
*which  have  always  been  held  sufficient  without  showing  [136 
precisely  what  was  the  nature  of  the  act  of  bankruptcy  relied 
on  (>).] 

Willbs,  J.    Upon  one  point  we  entertain  40  doubt,  viz., 

Q)  Law  Rep.,  5  C.  P.,  at  p.  594.  Twrrwr  v.  HardeasOe,  11  C.  B.  (N.S.), 

0  See  Conway  v.  NaUt  1  C.  B.,  648 ;    683 ;  81  L.  (C.P.),  198. 

2  Eng.  Rep.]  15 
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that,  assuming  that  the  letter  of  the  1st  of  November,  1866,  was 
a  notice  of  a  grant  of  the  reversion  within  s.  10  of  the  4  Anne, 
c.  16,  that  notice  only  gave  the  plaintiff  a  right  to  recover  tlie 
rent  accruing  subsequently  thereto.     We  consider  that,  although, 
the  rent  was  pre-paid  in  the  year  1864,  so  as  to  cover  so  much, 
of  the  five  quarters  claimed  as  became  due  prior  to  the  notice 
of  the  grant  to  the  plaintiff,  such  pre-payment  affords  no  answer 
as  to  the  residue.     That  is  clearly  and  distinctly  laid  down  in 
De  Nicholls  v.  Saunders  (*).    When  rent  becomes  due,  the  pre- 
vious advance  becomes  actual  payment :  Vin.  Abr.  Payment  (L). 
The  good  sense  of  the  thing  is  so.     The  accord  is  then  con- 
summated by  satisfaction.     We  are  all  of  opinion  that  such  a 
payment  comes  within  s.  10  of  the  statute  of  Anne,  and  is  not 
to  be  disturbed  by  any  subsequent  notice  of  a  transfer  of  the 
reversion.     The  defendant  is  consequently  entitled  to  have  the 
verdict  reduced  to  621.  10s.     Mr.  Paterson,  however,  contends 
that  the  letter  of  the  1st  of  November,  1866,  does  not  amount 
to  a  notice  within  the  statute.    If  that  be  so,  he  is  relieved  al- 
together.   As  this  is  a  somewhat  novel  point,  it  will  be  more 
satisfactory  if  we  take  time  to  consider  it. 

Our.  adv.  wilt.* 

Feb.  8.  The  judgment  of  the  Court  (Willes,  Keating,  and 
Brett,  JJ.)  was  delivered  by 

Brett,  J.  In  this  case  the  plaintiff  sought  to  recover  from 
the  defendant  the  sum  of  137 J.  105.,  as  rent  for  two  years  and  a 
half  due  at  Christmas,  1867.  At  the  trial  a  verdict  was,  by 
consent,  taken  for  the  plaintiff  for  137£.  105.,  with  leave  to  the 
defendant  to  move  to  set  that  verdict  aside  and  enter  a  verdict 
for  the  defendant,  or  to  reduce  the  amount  recovered  by  such 
a  sum  as  the  Court  should  direct.  The  Court  was  to  have 
power  to  draw  inferences  of  fact.  A  rule  nisi  according  to  the 
137]  terms  of  the  leave  *reserved  having  been  obtained,  the 
case  was  argued  before  us.     [His  Lordship  stated  the  facts.] 

It  was  urged  on  behalf  of  the  defendant,  that  no  notice  had 
been  given  to  him  of  any  conveyance  of  the  reversion  to  the 
plaintiff;  and,  consequently,  that  he  was  protected  by  reason 
of  his  payments  to  Lamb  without  such  notice,  and  by  statute  4 
Anne,  c.  16,  s.  10,  against  any  claim  by  the  plaintiff;  that  the 

(l)  Law  Rep.,  5  C.  P.,  589. 
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want  of  notice  distinguished  this  case  from  that  of  De  Nicholls 
v.  Saunders  (l) ;  that,  at  all  events,  the  verdict  must  be  reduced 

to  so  much  as  would  represent  the  rent  payable  after  the  6th 

of  November,  1866 ;  that  the  payment  in  advance  was  good  as 

against  the  plaintiff  until  notice  was  given.     The  Court  acceded 

to  the  last  contention,  and  took  time  to  consider  as  to  the 

former. 

It  seems  clear  to  us  that,  if  there  was  a  sufficient  notice  given 
in  November,  1866,  the  pre-payment  is  not  a  pre-payment  of 
rent  as  against  the  plaintiff's  claim  for  rent  from  and  after  such 
notice :  and,  if  there  was  not  a  sufficient  notice,  the  plaintiff  is 
not  in  this  case  entitled  to  recover  at  all :  in  such  case  the  pre- 
payment is  good,  and  covers  the  whole  claim.  The  question 
therefore,  is,  whether  there  was  or  was  not  a  sufficient  notice 
given  to  the  defendant  by  or  on  behalf  of  the  plaintiff  that  he, 
the  plaintiff,  was  on  the  6th  of  November,  1866,  claiming  the 
rent  as  grantee,  by  being  mortgagee  of  the  reversion. 

The  question  is  not  whether  the  letter  gives  such  notice  in 
terms,  but  whether,  from  the  letter  and  the  circumstances,  the 
Court  ought  to  infer  that  the  letter  brought  such  knowledge  to  the 
mind  of  the  defendant  or  his  attorney,  or  both.  Now,  the  de- 
fendant or  his  attorney'knew  that  Banchini  had  claimed  the 
premises  as  mortgagee  from  Lamb,  and,  consequently,  they 
knew  that  Lamb  was  raising  money  by  mortgaging  the  rever- 
sion ;  that  the  claim  made  on  behalf  of  the  plaintiff  was  not  to 
dispossess  the  defendant,  but  only  to  be  paid  by  him  the  rent; 
that  such  a  claim  could  hardly  be  founded  upon  any  other  al- 
leged right  than  one  resulting  from  a  grant  of  the  reversion. 

Considering  these  propositions,  we  are  of  opinion  that  there 
was  evidence  from  which  a  jury  might  properly  draw  the  infer- 
ence that  the  letter,  coupled  with  the  circumstances  known  to 
the  *defendant  and  his  attorney,  did  bring  to  the  mind  [138 
of  one  or  both  of  them  that  the  plaintiff  was  claiming  the  rent 
as  grantee  by  way  of  mortgage  of  the  reversion,  as  in  truth  he 
was.  We  are  therefore  of  opinion  that  there  was  sufficient 
notice,  and  that  the  plaintiff'  is  entitled  to  recover  so  much  of 
the  rent  claimed  by  him  as  would  be  due,  if  unpaid,  from  the 
6th  of  November,  1866. 

0)  Law  Rep.,  5  C.  P.,  589. 
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The  verdict  must,  therefore,  be  reduced  by  all  which  exceeds 
that  amount. 

Rule  absolute  to  reduce  the  verdict  to  621. 10*. 

Attorney  for  plaintiff:  J.  JR.  Oook. 

Attorneys  for  defendant :   Walker  9  Twyfvrd,  ft  Belward. 


Feb.  9. 

Evans  v.  Roe  and  Others. 

Law  Reports,  7  Common  Pleas,  188. 

Contract  for  Service—  Weekly  Hiring — Parol  Evidence  to  vary  Written  Contract — 

Statute  of  Frauds — Bespeaking  Judge's  Notes, 

The  plaintiff  entered  the  service  of  the  defendants  under  a  memorandum  in 
writing,  as  follows: — "April  13th,  1871.  I  hereby  agree  to  accept  the  situation 
as  foreman  of  the  works  of  Messrs.  Roe  &  Co.,  flock  and  shoddy  manufacturers, 
&c.,  and  to  do  all  that  lays  in  my  power  to  serve  them  faithfully,  and  promote 
the  welfare  of  the  said  firm,  on  my  receiving  a  salary  of  22.  per  week  and  house 
to  live  in  from  the  19th  of  April,  1871  :"  — 

Held,  a  weekly  hiring  from  the  19th  of  April,  1871 ;  and  that  evidence  of  a  con- 
versation at  the  time  of  signing  the  contract,  tending  to  show  that  a  hiring  for  a 
year  was  intended,  was  not  admissible. 

The  stamp  of  5*.  on  bespeaking  judges'  notes  is  sufficient  only  where  the  cause 
is  tried  before  a  judge  of  the  court  in  which  the  rule  nisi  is  granted.  Where 
the  trial  is  had  before  a  judge  of  another  court,  a  further  fee  of  6d.  per  folio  is 
payable. 

The  declaration  stated  that  the  plaintiff  and  defendants  agreed 
that  the  plaintiff  should  serve  the  defendants,  and  that  the  de- 
fendants should  retain  and  employ  the  plaintiff  in  their  service 
in  a  certain  capacity,  to  wit,  that  of  a  foreman,  at  certain  wages 
and  salary,  to  wit,  21.  per  week  and  a  house  to  live  in,  for  a  cer- 
tain time,  to  wit,  for  one  year ;  that  the  plaintiff  resided  and  was 
received  into  the  service  of  the  defendants  under  and  in  pursu- 
ance of  the  agreement,  and  that  he  did  all  things  necessary  on 
his  part  to  entitle  him  to  be  continued  in  such  service  until  the 
139]  same  *was  duly  determined;  yet  the  defendants,  during 
the  said  period  of  service,  and  before  the  same  was  duly  deter- 
mined, dismissed  the  plaintiff  from  the  said  service,  and  put  an 
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end  to  the  relation  created  by  the  said  agreement,  and  had  from 
thence  hitherto  refused  to  continue  the  plaintiff  in  their  service 
or  find  him  a  house  to  live  in,  whereby  the  plaintiff  was  deprived 
of  the  wages  and  advantages  which  he  would  have  derived  from 
the  service,  &c. 

The  defendants  pleaded  a  denial  of  the  contract  as  alleged ; 
and,  further,  that  it  was  part  of  the  terms  of  the  agreement  that 
the  defendants  might  determine  and  put  an  end  to  the  service 
and  dismiss  the  plaintiff  from  it  at  the  expiration  of  a  week  after 
giving  the  plaintiff  notice  of  their  intention  so  to  do ;  that  the 
defendants  gave  the  plaintiff  one  weeks'  notice  of  their  intention 
to  determine  and  put  an  end  to  the  service  and  dismiss  him  from 
it ;  and  that,  at  the  expiration  of  a  week  after  the  giving  of  such 
notice,  the  defendants  determined  and  put  an  end  to  the  service 
and  dismissed  the  plaintiff  from  it,  as  they  lawfully  might,  &c. 
Issue  thereon. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  assizes 
at  Croydon.  The  plaintiff,  who  had  formerly  carried  on  the 
trade  of  a  shoddy  maker  in  Gloucestershire,  applied  to  the  de- 
fendants, rag  merchants  at  Mitcham,  who  contemplated  entering 
into  the  shoddy  trade,  for  employment,  and  they  agreed  to  en- 
gage the  plaintiff  as  foreman,  upon  the  terms  mentioned  in  the 
following  memorandum,  which  was  drawn  up  in  duplicate  by 
one  of  the  defendants,  and  one  part  signed  by  each  of  the  par- 
ties:— 

"  April,  18, 1871. 
"Messrs.  James  Thorne  Roe  &  Co.,  Mitcham. 

"  I  hereby  agree  to  accept  the  situation  as  foreman  of  the 
works  of  Messrs.  J.  T.  Roe  &  Co.,  flock  and  shoddy  manufac- 
turers, &c,  and  to  do  all  that  lays  in  my  power  to  serve  them  faith- 
fully, and  promote  the  welfare  of  the  said  firm,  on  my  receiving 
a  salary  of  two  pounds  per  week  and  house  to  live  in  from  19th 
April,  1871J 


99 


Before  signing  the  agreement,  the  plaintiff  asked  the  defend- 
ants if  the  engagement  was  to  be  understood  to  be  an  engage- 
ment for  a  year,  and  one  of  the  defendants  answered,  "  Yes, 
certainly."  The  reason  why  the  service  was  to  commence  at  a 
future  day  was  that  the  plaintiff  had  to  bring  his  family  from 
Gloucestershire.  A  house  *was  hired  by  the  defendants  for  [140 
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the  plaintiff  for  one  year  from  the  19th  of  April.  The  plaintiff 
remained  in  the  service  of  the  defendants  and  in  the  occupation 
of  the  house  until  the  3rd  of  June,  when  they  gave  him  a  week's 
wages,  and  dismissed  him. 

On  the  part  of  the  defendants  it  was  objected  that,  upon  the 
true  construction  of  the  memorandum,  the  hiring  was  a  weekly 
one,  and  therefore  determinable  by  a  week's  notice  or  payment 
of  a  week's  wages ;  and  that,  assuming  the  evidence  of  what 
passed  by  parol  at  the  time  of  signing  the  agreement  to  be  ad- 
missible, the  contract  was  void  by  the  Statute  of  Frauds,  inas- 
much as  it  was  not  to  be  performed  within  a  year. 

The  learned  judge  left  it  to  the  jury  to  say  whether,  taking 
the  parol  evidence  and  the  writing  together,  it  was  really  agreed 
that  the  hiring  should  be  terminable  at  a  week's  notice,  or  was 
for  a  year,  reserving  leave  to  defendants  to  move  to  enter  a  non- 
suit, on  the  ground  that  "  the  writing  of  the  13th  of  April,  1871, 
was  conclusive  against  the  plaintiff,  and  that,  the  contract  being 
within  the  Statute  of  Frauds,  extrinsic  evidence  was  not  admis- 
sible." The  jury  found  that  the  hiring  was  for  a  year,  and  re- 
turned a  verdict  for  the  plaintiff,  damages  301. 

Oppenfieim,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  ac- 
cordingly. 

When  the  case  was  called  on  in  its  order,  viz.  on  the  31st  of 
January,  the  notes  not  being  in  court,  and  there  being  no  one 
present  to  offer  an  explanation,  the  rule  was  discharged.  A 
summons  was  taken  out  to  stay  the  proceedings,  supported  by 
an  affidavit  by  the  managing  clerk  of  the  defendants'  attorney, 
which  stated  that,  having  obtained  the  rule  nisi,  he  duly  bespoke 
the  judge's  notes,  and,  misled  by  the  note  printed  at  the  foot 
of  the  rule, — "  N".B.  A  copy  of  the  judge's  notes  must  be  be- 
spoken forthwith,  and  a  55.  stamp  affixed," —  and  being  unaware 
of  the  fact  that  the  5s.  stamp  is  merely  for  the  "  production  " 
of  the  notebook  where  the  cause  is  tried  before  a  judge  of  the 
court  in  which  the  rule  is  obtained,  but  that,  where  the  cause 
is  tried  before  a  judge  of  one  of  the  other  courts,  a  further  and 
additional  fee  of  6d.  per  folio  is  payable  for  "  a  copy  of  the  notes," 
he  conceived  he  had  done  all  that  was  necessary.  This  summons 
141]  *was  heard  before  Hannen,  J.,  on  the  5th  instant,  when 
an  order  was  made  that  "  all  further  proceeding  be  stayed  until 
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the  fifth  day  of  next  term,  such  stay  to  be  on  payment  of  100/. 
into  court  within  a  week ;  all  costs  thrown  away  to  be  paid  by 
the  defendants;  and,  in  default,  the  plaintiff  to  be  at  liberty  to 
sign  judgment  and  issue  execution."    This  order  was  served. 

Feb.  9.  Upon  production  of  this  affidavit,  and  upon  the  appli- 
cation of  Oppenheim,  the  Court  directed  the  case  to  be  restored 
to  the  paper,  the  defendants  paying  any  costs  occasioned  by  the 
default ;  notwithstanding  Joyce  objected  that  the  order  of  Han- 
nen,  J.,  had  been  acted  upon,  and  that  the  plaintiff  was  con- 
tent to  abide  by  it 

Joyce  showed  cause.  The  case  is  not  within  the  Statute  of 
Frauds.  The  true  construction  of  the  memorandum  of  the 
13th  of  April  is,  that  the  hiring  is  a  hiring  for  one  year  from 
that  day,  but  that  the  payment  of  salary  is  to  commence 
from  the  19th,  and  the  occupation  of  the  house  to  be  from  the 
same  day ;  or,  it  may  be  that  the  service  and  salary  were  to 
commence  on  the  13th  of  April,  and  the  occupation  of  the  house 
from  the  19th.  If  the  period  of  service  was  left  in  doubt  upon 
the  face  of  the  memorandum,  it  was  competent  .to  the  plaintiff 
to  supplement  it  by  parol. 

Oppenheim,  in  support  of  the  rule.  The  terms  of  the  hiring 
can  only  be  gathered  from  the  written  contract;  oral  evidence 
was  not  admissible  to  vary  it :  Marshall  v.  Lynn  Q)  Giraud  v. 
Richmond.!*)  And  there  is  nothing  on  the  face  of  the  memo- 
randum to  show  that  it  was  otherwise  than  a  weekly  hiring,  at 
weekly  wages  :  Bex  v.  Newton  Toney  (s) ;  Bex.  v.  Dodderhill.  (4). 

Bylbs,  J.  Independently  of  any  reference  to  the  Statute  of 
Frauds,  the  contract  declared  upon  in  this  case  is  a  written 
contract  clearly  defining  all  the  terms  of  the  bargain.  It  is  in 
terms  a  weekly  hiring  and  a  weekly  service  at  weekly  wages ; 
and  it  cannot  be  varied  by  anything  which  passed  at  the  time 
by  parol,  or,  as  I  should  think,  by  anything  which  might  have 
passed  afterwards. 

Brett,  J.  The  agreement  being  in  writing,  oral  evidence 
was  *not  admissible  to  vary  it.    We  must  gather  the  in-  [142 

06  M.  &  W.  109.  (")2  T.  B.  468. 

O  2  C.  R.  835.  (4)  8  M.  &  S.  243. 
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tention  of  the  parties  from  the  writing  and  the  writing'  only. 
The  rale  to  be  deduced  from  the  cases  cited  shows  that  this 
was  a  weekly  hiring;  and  the  plaintiff  should  have  been  non- 
suited. 

Grove,  J.  It  would  render  written  agreements  useless  if  con- 
versations which  take  place  at  the  time  could  be  let  in  to  vary 
them.  The  service  was  to  commence  from  the  19th.  On  both 
grounds  therefore  I  agree  that  the  rule  should  be  absolute. 

Rvk  absolute* 

Attorney  for  plaintiff:  H.  Parry,  Oroydon. 
Attorney  for  defendants :  Joel  JEmmannd. 
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April  80,  1872. 

♦Saxby  and  another  v.  Easterbrook  and  others.    [207 

[Law  Reports,  7  Exchequer,  207.] 

Patent — Infringement — Account — Appeal — Inspection. 

The  plaintiffs  obtained  a  verdict  in  an  action  for  the  infringement  of  a  patent; 
a  role  to  enter  the  verdict  for  the  defendants  was  discharged ;  and  the  defendants 
appealed.  An  order  was  afterwards  made  for  an  account  of  profits,  which  waa 
not  appealed  against,  but  on  the  parties  appearing  before  the  master  for  the  pur- 
pose of  taking  the  account,  the  defendants  refused  to  produce  their  books.  The 
Court  made  absolute  a  rule  for  production  and  inspection  of  the  defendendants' 
books,  and  for  interrogatories  to  the  defendants,  notwithstanding  the  pendency 
of  the  appeal. 

At  the  trial  of  this  action  (which  was  brought  for  the  in- 
fringement of  a  patent)  before  Kelly,  C.B.,  upon  a  verdict  being 
returned  for  the  plaintiffs,  application  was  made  to  the  learned 
judge  for  an  account,  and  was  granted  by  him. 

A  rule  was  obtained  on  points  reserved  to  enter  the  verdict 
for  the  defendants,  which  was  afterwards  discharged.  On  the 
8d  of  February,  1872,  notice  of  appeal  was  given. 

On  the  13th  of  February,  1872,  an  order  was  made  by  Lush, 
J., "  That  the  master  do  assess  or  take  an  account  of  the  profits 
2  Eno.  Rep.]  16 
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208]  made  *by  the  defendants  by  reason  of  the  infringements 
by  the  defendants  of  the  letters-patent  and  patent  rights  men- 
tioned in  the  declaration  herein." 

On  the  2d  of  March  an  injunction  which  had  been  granted 
on  the  28th  of  February  was  suspended,  with  leave  to  apply  to 
enforce  it  if  there  were  any  delay  or  default  in  the  proceedings 
on  appeal. 

On  the  9th  of  March  the  parties  appeared  before  the  master 
to  take  an  account,  but  the  defendants  declined  to  produce  their 
books,  and  it  therefore  became  impossible  to  proceed. 

Thereupon  a  summons  was  taken  out  by  the  plaintiffs  for 
production  and  inspection  of  the  defendants'  books,  and  another 
summons  for  interrogatories  to  the  defendants.  Both  sum- 
monses were  referred  to  the  Court.  A  rule  nisi  having  been 
obtained  accordingly. 

Webster ,  Q.C.,  and  R.  13.  Turner,  showed  cause.  There  is  an 
appeal  now  pending,  and  the  defendants  expect  the  judgment 
of  this  Court  to  be  reversed ;  if  this  should  be  so,  the  expense 
of  taking  these  accounts  will  be  thrown  away.  The  injunction 
is  suspended  on  this  ground ;  and  the  same  reason  applies  to 
the  account.  [They  cited  Vidi  v.  Smith  (l),  Holland  v.  Fox  (*), 
and  Bridson  v.  M*  Alpine  (8).] 

[Cleasbt,  B.,  referred  to  Smith  v.  London  and  South  Western 
By.  Co  (<).] 

Holker,  Q.  C,  Aston,  Q.  C,  and  Macrory,  in  support  of  the  rule. 
It  is  for  the  convenience  of  both  parties  that  the  account  should 
be  taken,  notwithstanding  the  appeal ;  otherwise  the  plaintiff 
in  any  patent  case  would  bring  a  fresh  action  for  every  in- 
fringement he  could  discover.  Moreover,  in  feet,  the  order 
stands  unappealed  against,  and  the  present  application  is  merely 
ancillary  to  it.  The  practice  in  Chancery,  as  well  as  at  com- 
mon law,  is  uniformly  to  make  such  an  order,  and  no  precedent 
can  be  produced  of  its  being  suspended  because  of  an  appeal. 

They  were  stopped. 

209]  *Kbllt,  C.B.  From  my  own  experience  I  can  say  that 
for  at  least  thirty  years  past  it  has  been  a  matter  of  course  in 

O  8  E.  &  B„  960 ;  28  L.  J.  (Q.B.),  842.       O  8  Beav.,  229. 
(•)  8  E.  &  B.,  977,  at  p.  984;  28  L.  J.       (*)  Kay,  408';  28  L.  J.  (Ch.),  602. 
(Q.B.),  211,  867. 
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the  Court  of  Chancery  that  upon  a  decree  being  pronounced  in 
favor  of  a  patentee  in  a  suit  in  which  complaint  is  made  of  in- 
fringement of  the  patent,  application  is  at  once  made  and 
granted  that  an  account  be  taken  of  the  profits  made  by  means 
of  the  infringement  down  to  the  time  of  the  decree.    In  this' 
case  the  trial  was  before  me  ;  and  upon  the  verdict  being  pro- 
nounced, I  at  once,  under  the  power  given  in  the  statute, 
granted  an  order  for  an  account,  meaning  an  account  of  profits 
from  the  time  of  the  infringement  to  the  time  of  verdict.     Judg- 
ment was  afterwards  given  in  this  court  confirming  the  verdict. 
It  appears  that  afterwards  application  was  made  to  Lush,  J., 
who  made  a  formal  order  to  the  same  effect,  extending  its  ope- 
ration to  the  date  of  the  order,  and  that  order  is  still  in  force, 
and  has  not  been  appealed  against.    In  pursuance  of  that  order 
the  parties  appeared  before  the  master,  whose  duty  it  was  to 
take  the  account,  but  he  found  himself  stopped  almost  in  limine 
by  the  refusal  of  the  defendants  to  produce  their  books.     Ap- 
plication is  now  made  to  this  Court  to  enforce  the  production 
of  these  books,  and  to  administer  interrogatories.     No  objection 
has  been  made  by  the  defendants  to  any  particular  interroga- 
tory, and  it  is  part  of  the  present  application  to  the  Court  that 
the  interrogatories  should  also  be  administered.    Under  these 
circumstances,  I  am  clearly  of  opinion  that  the  rule  should  be 
made  absolute. 

Martin,  B.  I  am  of  the  same  opinion.  We  must  assume 
that  the  judgment  of  this  Court  was  correct  Under  the  order 
made  by  Lush,  J.,  the  parties  went  before  the  master  for  the 
purpose  of  taking  an  account,  and  no  objection  seems  to  have 
been  made  to  the  master's  proceeding  upon  it.  The  master 
asked  for  the  materials  for  taking  an  account,  but  the  defend- 
ants refused  to  produce  their  books,  and  therefore  there  was  an 
absolute  impossibility  of  carrying  out  the  thing  that  was  ordered 
to  be  done.  Thereupon  the  plaintiffs  come  for  an  order  to  in- 
spect the  books  and  for  administering  interrogatories.  What 
else  could  they  do ;  it  seems  to  me  perfectly  clear  that  they  are 
entitled  to  do  what  they  ask. 

I  by  no  means  say  that  it  would  be  so  in  every  case.  The 
Act  of  Parliament  does  not  say  that  we  are  to  conform  ourselves 
to  the  *practice  of  the  Court  of  Chancery;  but  we  are  to  [210 
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do  what  is  right  and  proper  in  each  case  to  protect  any  party 
who  comes  before  us  from  inconvenience  and  loss.  I  have  no 
doubt  that  what  the  Court  of  Chancery  does  is  right  and  proper, 
but  there  is  no  absolute  rule ;  it  is  a  matter  of  discretion. 

Bramwell,  B.  I  am  of  the  same  opinion,  and  for  the  same 
reasons.  The  order  for  an  account  is  in  existence  unimpeached ; 
but  what  the  defendants  say  is  :  "  You  may  keep  your  order 
for  an  account,  and  I  claim  to  be  at  liberty  to  prevent  you  from 
acting  upon  it."  That  cannot  be.  If  they  intended  to  say  that 
there  ought  to  be  no  such  order  they  should  have  tried  to  set 
it  aside  or  suspend  it ;  but  they  do  nothing  of  the  sort  I  have 
only  to  add  one  other  observation.  Although,  it  is  right,  as  a 
rule,  to  give  effect  to  the  verdict  of  the  jury  and  the  judgment 
of  the  Court  thereupon  I  can  very  well  understand  that  there 
may  be  cases  in  which  the  Court  will  say,  "  We  will  not  grant 
such  an  account :  we  think  the  matter  is  too  doubtful,  and  no 
inconvenience  will  arise  from  our  refusing  it  or  suspending  its 
operation."  I  think  there  would  be  nothing  inconsistent  with 
the  equitable  practice  in  this.  The  case  of  Bridson  v.  McAU 
pine  Q)  would  go  to  show  that  if  there  were  inconvenience  in 
ordering  the  account  the  Court  would  not  order  it  But  no 
application  has  been  made  here  by  the  defendants. 

Clbasbt,  B.  I  am  of  the  same  opinion.  We  ought  to  enforce 
the  order  that  has  been  made,  unless  reason  is  shown  for  making 
a  different  order,  and  none  has  been  shown. 

Rule  absolute. 

Attorney  for  plaintiffs :  Faithful. 

Attorneys  for  defendants :  Desborough  ft  Son. 

(*)  8  Beav.,  229. 

It  has  seemingly  been  held  that  an  not  in  any  way  affect  the  conclusive 

appeal  from  a  judgment  so  far  suspends  character  of  the  judgment,   Tyler  v. 

its  operations,  as  an  existing  judgment,  WiUU,  18  Abb.  Prac  Rep.,  869 ;  Wad* 

that  it  cannot  be  pleaded  or  proved  as  an  worth  v.  Green,  1  Sandf.,  78;  Lord  v. 

existing  adjudication  between  the  par-  Ostrander,  48  Barb.,  887 ;  Bice  v.  WkU- 

ties.    Jenkins  v.  Pepoon,  2  Johns.  Cases,  lock,  16  Abb.  Prac.,  225 ;  Harris  v.  Ham- 

812 ;  Hubbard  v.  Hoag,  2  How.  Prac  mond,  18  How.  Prac.  Rep.,  124. 

Rep.,    186;    Wemple   v.    Johnson,    18  The  case  of  Aspinwall  v.  Torrance  was 

Wend.,  515;  AspinwaU  v.  Torrance,  1  very  properly  put  upon  the  ground  that 

Lansing,  881, 887.  the  judgment  sought  to  be  set  up  was 

But  the  later  and  we  think  better  au-  between  other  parties  and  that  is  all  the 

thoritieB  hold   that   an   appeal    does  case  is  authority  for. 
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April  25, 1872. 

♦Holme,  Executor  v.  Hammond  and  others.        [218 

Law  Reports  7  Exchequer  218. 

Partnership — Sharing  Profits  —  Liability  as  Partner*  of  Executor*  of  a  Deceased 
Partner— Partnership  Act,  1865  (28  &  29  Vict.  c.  86.) 

By  articles  of  partnership  T.  F.,  W.  F.,  and  S.  agreed  to  carry  on  the  business 
of  auctioneers  in  partnership  for  seven  years ;  they  were  to  contribute  capital  and 
to  share  profit  and  loss  equally ;  and  if  either  died  during  the  partnership  term, 
the  surviving  members  of  the  firm  were  to  continue  the  business,  and  were  to  pay 
to  the  personal  representatives  of  the  deceased  partner  the  share  of  the  profits  to 
w^hich  he  would  have  been  entitled  if  living. 

T.  F.  died  during  the  partnership  term.  At  the  time  of  his  death  the  firm  had 
no  capital,  except  office  furniture  and  fittings,  worth  about  1002.  They  had  in 
their  hands  a  sum  of  between  4001.  and  5002.,  which  was  the  proceeds  of  debts 
due  to  a  former  firm  in  which  T.  F:  was  a  member,  and  left  in  the  hands  of  the 
new  firm  for  collection ;  and  this  sum  belonged  beneficially  to  T.  F. ;  T.  F.  was 
also  entitled  in  respect  of  his  share  of  profits,  beyond  the  amounts  which  he  had 
drawn,  to  a  sum  of  about  2002. 

After  the  death  of  T.  F.,  the  surviving  membere  of  the  firm  continued  to  carry 
on  the  business,  to  collect  the  debts  due  to  the  old  firm,  and  to  earn  profits.  The 
executors  of  T.  F.  never  interfered  in  the  business,  but  they  claimed,  under  the 
articles  of  partnership,  the  share  of  profits  to  which  T.  F.  would  have  been  en- 
titled if  living.  No  settlement  of  accounts  m  respect  of  T.  F.'s  interest  in  the 
partnership  business  was  made  between  his  executors  and  the  surviving  partners. 
Sums  of  money  amounting  in  the  whole  to  about  6252.  were  from  time  to  time 
paid  by  the  firm  to  the  executors ;  these  payments  were  made  generally,  and  not 
on  any  particular  account. 

After  the  death  of  T.  F.,  the  firm  were  employed  by  the  plaintiff  to  sell  pro- 
perty ;  they  sold  the  property  and  received  the  proceed,  but  did  not  pay  over 
the  same  to  the  plaintiff.  In  an  action  brought  (after  the  death  of  S.)  against  the 
executors  of  T.  F.  and  W.  F. :  — 

Held,  that  the  executors  of  T.  F.  were  not  liable  as  partners. 

The  Partnership  Act,  1865  (28  &  29  Vict.  c.  86),  considered. 

Action  for  money  had  and  received,  brought  by  James 
Holme  (the  acting  executor  of  the  will  of  William  Holme,  de- 
ceased), to  recover  from  Robert  Hammond,  Richard  Gaskell, 
and  William  Henry  Fisher,  the  sum  of  1841  J. ,  the  residue  (after 
deducting  commission  and  expenses)  of  the  sum  for  which  the 
firm  of  T.  M.  Fisher  &  Co.  had  sold  certain  property  of  the 
testator,  upon  the  instructions  of  the  plaintiff. 

William  Henry  Fisher  had  allowed  judgment  to  go  by  de- 
fault ;  and  the  circumstances  under  which  the  plaintiff  sought 
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219]  t0  make  *the  defendants  Hammond  and  Gaskell  liable  as 
partners  were  as  follows : — 

A  firm  of  T.  M.  Fisher  &  Son  had  formerly  carried  on  the 
business  of  auctioneers  in  Manchester. 

On  the  death  of  T.  M.  Fisher,  his  son  and  surviving  partner, 
Thomas  Fisher,  continued  the  business  in  partnership  with  his 
brother  William  Henry  Fisher  under  the  name  of  T.  M.  Fisher 
&  Sons. 

In  the  year  1868,  Thomas  Fisher's  health  failing,  a  new 
partner  was  taken  in,  and  by  articles  of  partnership,  dated  the 
17th  of  July  in  that  year,  Thomas  Fisher  (the  testator),  Wil- 
liam Henry  Fisher,  and  George  Henry  Smith  entered  into 
partnership  as  auctioneers  for  a  period  of  seven  years,  under 
the  name  of  T.  M.  Fisher,  Sons,  &  Smith.  By  these  articles  the 
capital  was  to  be  contributed  in  equal  shares,  on  which  interest 
was  to  be  paid  at  5J.,  per  cent,  before  the  division  of  profits ;  the 
net  profits  were  to  be  divided  equally ;  and  all  outgoings,  in- 
terest on  capital,  and  losses  were  to  be  paid  out  of  the  profits, 
or,  in  case  of  deficiency,  to  be  borne  by  the  partners  in  equal 
shares. 

On  the  25th  of  December  and  the  24th  of  June  in  every  year 
an  account  was  to  be  made  up  of  all  the  receipts,  payments,  en- 
gagements, and  transactions  of  the  partnership  during  the  pre- 
vious half  year,  and  of  all  the  capital,  property,  engagements, 
and  liabilities  for  the  time  being  of  the  partnership,  and  was 
within  six  months  to  be  audited  by  a  public  accountant 

On  the  determination,  by  effluxion  of  time  or  otherwise,  of 
the  partnership,  an  account  was  to  be  taken  of  all  the  stock  in 
trade,  debts,  and  effects  belonging  or  due  to  the  partnership, 
and  of  all  the  debts  and  engagements  due  or  to  be  performed 
by  the  partnership ;  and  after  payment  of  all  debts,  including 
the  capital  of  each  partner,  the  residue  of  the  assets  was  to  be 
divided  equally  between  the  partners  or  their  personal  repre- 
sentatives. 

It  was  also  provided  that  "  in  case  any  one  of  the  said  partners 
should  die  during  the  partnership  term,  then  the  surviving 
partners  shall  continue  the  said  partnership  upon  the  terms  of 
these  presents  until  the  end  of  the  said  partnership  term,  and 
220]  shall  Pay  *unto  the  representatives  of  such  deceased 
partner  for  the  residue  of  the  said  term,  the  share  of  the  profits 
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of  the  partnership  business  which  such  deceased  partner  would 
have  been  entitled  to  if  living ;  but  in  case  of  the  death  of  two 
of  the  said  partners  during  the  said  partnership  term,  then  the 
surviving  partner  shall  continue  the  business  for  the  residue  of 
the  said  term,  and  shall  pay  unto  the  representatives  of  each 
deceased  partner  for  the  residue  of  the  said  term,  one-sixth  part 
of  the  share  of  the  profits  of  the  said  business ;  the  payment  of 
profits  to  be  on  every  24th  day  of  August  and  24th  day  of  Feb- 
ruary." 

On  the  20th  of  August,  1869,  Thomas  Fisher  died,  having 
by  his  will  appointed  the  defendants  Hammond  and  Gaskell  his 
executors  and  trustees. 

The  business  was  continued  by  the  surviving  partners  under 
the  same  name  until  the  death  of  George  Henry  Smith,  on  the 
26th  of  November,  1870,  after  which  it  was  continued  by  the 
sole  surviving  partner,  William  Henry  Fisher. 

At  the  time  of  the  testator's  death  it  did  not  appear  that  there 
was  in  fact  any  capital  belonging  to  the  firm  except  some  office 
furniture  and  fittings  of  the  value  of  about  1001  (l). 

There  was  then  due  to  the  testator  in  respect  of  his  share  of 
profits  up  to  June,  1869,  beyond  the  amount  which  he  had 
drawn,  the  sum  of  1062. ;  and  between  June  and  his  death  in 
August  further  profits  had  been  earned,  of  which  his  share 
would  be  901. 

The  collection  of  various  debts  due  to  the  old  firms  of  T.  M. 
Fisher  &  Son  and  T.  M.  Fisher  &  Sons  had  been  left  in  the 
hands  of  the  new  firm  constituted  in  1868.  At  the  time  of  the 
testator's  death  the  firm  had  in  their  hands  the  sum  of  4402., 
the  proceeds  of  debts  then  collected  by  them,  and  this  sum  be- 
longed to  the  testator,  and  constituted  a  debt  to  him  from  the 
firm.  After  his  death  these  debts  were  further  collected  by  the 
surviving  partners  to  an  *amount  considerably  exceeding  [221 
100(W.  (*),  but  what  proportion  of  this  sum  belonged  to  the  ex- 

0  Certain  balance  sheets  made  ont  of  the  new  firm  for  collection,  as  stated 

by  the  surviving  members  of  the  firm  below. 

were  pat  in  evidence  at  the  trial,  which  (*)  It  was  given  in  evidence  at  the 

showed  a  sum  of  over  2000/.  credited  trial  that  the  total  amount  of  the  debts 

to  the  testator  as  capital ;  but  this  sum  remaining  uncollected  at  the  commence- 

appeared  to  consist  of  debts  due  to  the  ment  of  the  new  partnership  in  1868  was 

old  firms,  which  were  left  in  the  hands  4155/.,  in  June,  1870,  8538/.,  and  in  No- 
vember, 1870, 2208/. 
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ecutors  in  respect  of  the  testator's  interest  in  the  firms  of  T. 
M.  Fisher  &  Son  and  T.  M.  Fisher  &  Sons  did  not  distinctly 
apjjpar. 

The  defendants  claimed  under  the  partnership  articles  the 
share  of  profits  which  the  testator  would  have  been  entitled  to 
if  living ;  they  from  time  to  time  required  of  the  surviving  part- 
ners an  account  of  profits ;  and  in  balance-sheets  prepared  in 
June,  1870,  and  November,  1870,  they  were  credited  with  such 
profits. 

On  the  22d  of  February,  1871,  they  filed  a  bill  against  William 
Henry  Fisher,  and  the  executrix  of  George  Henry  Smith,  for 
winding  up  the  partnership  affairs ;  but  the  suit  was  not  prose- 
cuted, and  the  allegations  in  the  bill  threw  no  light  on  the 
question  whether  they  were  liable  as  partners. 

Sums  of  money,  amounting  to  about  625?.,  were  from  time  to 
time  paid  by  the  surviving  partners  to  the  defendants ;  but  these 
payments  were  not  made  on  any  particular  account. 

The  defendants  had  not  in  any  way  interfered  with  the  con- 
duct of  the  business. 

In  April,  1870,  the  plaintiffs  testator  employed  the  firm  of 
T.  M.  Fisher,  Sons,  4  Smith,  to  sell  a  mill  and  machinery.  The 
sale  was  effected,  and  the  purchase-money  received  by  that  firm ; 
and,  after  deducting  commission  and  expenses,  there  remained 
due  to  the  plaintiff,  as  executor,  the  sum  of  1841J.,  to  recover 
which  the  present  action  was  brought. 

The  cause  was  tried  before  Kelly,  C.B.,  at  the  Liverpool 
Summer  Assizes,  1871,  and  upon  the  foregoing  facts  being 
proved  a  verdict  was  entered  for  the  plaintiff  for  the  amount 
claimed,  with  leave  to  the  defendants  to  move  to  enter  a  non- 
suit or  a  verdict  for  them. 

A  rule  having  been  obtained  accordingly. 

Pope,  Q.C.j  and  Heywood,  showed  cause.  (*)  It  must  be  ad- 
222]  mitted  *that  the  defendants  took  no  part,  nor  had  the 
right  to  take  any,  in  the  active  conduct  of  the  business,  but  they 
are  in  the  position  of  dormant  partners  of  the  firm.  Both  at 
law  and  in  equity  a  partnership  is  dissolved  by  the  death  of  a 

Q)  The  rule  was  argued  in  Hilary  being  then  concluded,  it  was  reargued 

Term  by  Pope,  Q.O.,  and  Eeywood,  for  in  Easter  Term  by  Heywood,  for  the 

the  plaintiff,  and  by  HoUcer,  Q.C.,  for  plaintiff,  and  Tovmsend  and  Hopwood, 

(he  defendants ;  but  the  arguments  not  for  the  defendants. 
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partner,  and  his  representatives  are  not  partners  with  the  surviv- 
ing members  of  the  firm :  Williams  on  Executors,  6th  ed.  p. 
1609 ;  Lindley  on  Partnership,  2d  ed.  vol.  i.  p.  492 ;  Dicey  on 
Parties  to  Actions,  p.  316 ;  it  is  their  duty  to  realize  and  invest 
their  testators  estate :  Kirkman  v.  Booth.  (*)  But  if  they  con- 
tinue his  capital  in  the  business  they  constitute  themselves  co- 
partners with  the  surviving  members  of  the  firm.  And  this  is 
equally  so,  although  they  do  it  in  pursuance  of  the  testator's 
express  directions  (which  they  are  not  bound  to  comply  with), 
and  without  any  breach  of  trust ;  Ex  parte  Garland.  (3)  Whether 
they  do  it  lawfully  or  unlawfully  with  regard  to  those  beneficially 
interested  in  the  testator's  estate,  their  position  as  to  third  persons 
is  the  same;  they  are  partners  in  fact,  and  are  therefore  personally 
liable  to  the  partnership  debts ;  that  they  do  not  derive  any  per- 
sonal benefit  from  the  partnership  makes  no  difference :  Wight- 
man  v.  Toumroe  (?);  Labouchere  v.  Tupper.  (4)  It  is  not  possible 
for  them  to  escape  their  liability  by  denying  their  intention  to 
be  partners ;  for  partnership  turns  not  upon  intention,  but  on 
legal  inference  from  conduct.  So  in  the  case  of  shareholders 
in  companies,  agreement  is  as  much  the  basis  of  membership 
as  in  the  case  of  an  ordinary  partnership :  Gunn's  Case  (5) ; 
Ileese  River  Silver  Mining  Co.  v.  Smith  (6) ;  but  the  doing  of  an 
act  which  implies  the  possession  of  shares,  such  as  accepting 
the  position  of  director,  will  make  a  person  liable  as  if  the  re- 
quisite number  of  shares  had  been  actually  applied  for  and  al- 
loted :  LeeWs  Case  (J) ;  Howards  Case  (8) ;  Sidney's  Case.  (9)  The 
position,  therefore,  which  the  defendants  occupy  with  respect 
to  liability  for  the  partnership  debts  depends  upon  the  acts 
which  they  have  done  independently  of  their  intention  of  con- 
stituting or  not  constituting  *themselves  partners.  What  [223 
they,  in  fact,  did,  was  to  leave  their  testator's  assets  in  the  busi- 
ness. His  assets,  so  far  as  concerned  the  partnership,  were  the 
goodwill  and  the  place  of  business,  and  the  sums  of  money 
shown  in  the  balance-sheets  as  his  capital.  (l0)  These  were  not 
converted  or  withdrawn  by  them,  but  voluntarily  left  in  the 

(i)  11  Bea.  273 ;  18  L.  J.  (Ch.)  26.  (•)  Law  Rep.  4  H.  L.,  64. 

OlOVes-llO.  O  Law  Rep.  6  C  i ,  469. 

01M.&S.  412.  0  Law  Rep.  13  Eq.,  30. 

(*)  11  Moo.  P.  C.  198.  O  Law  Rep.  13  Eq,  228. 

(•)  Law  Rep.  8  Ch.  40.  H  See  ante,  p.  220,  n. 

2  Eno.  Rep.]  17 
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business  as  an  investment,  and  the  surviving  members  of  the 
old  partnership  acted  as  agents  for  the  new  partnership  so 
created.  But,  further,  they  constituted  themselves  partners  by 
claiming  and  receiving  a  share  in  the  profits  of  the  business. 
The  share  was  only  fixed  in  its  proportion,  and  was  indefinite 
in  amount;  and  this  circumstance  distinguishes  the  case  from 
those  by  which  the  doctrine  formerly  supposed  to  be  established 
in  Waugh  v.  Carver  (*)  has  been  overruled.  In  Cox  v.  Hickman  (*) 
the  creditor  of  the  insolvents,  who  was  held  not  to  be  liable  on 
a  bill  of  exchange  accepted  by  the  trustees  under  the  deed  of 
arrangement,  could  only  receive  profits  up  to  the  amount  of  his 
debt  and  interest.  In  Redpath  v.  Wigg  (s)  and  EasterbrooJc  v. 
Barker  (4)  the  position  of  the  defendants,  so  far  as  regarded  par- 
ticipation in  profits,  was  similar ;  they  were  only  to  take  pro- 
fits up  to  the  amount  of  the  debts.  In  BuUen  v.  Sharp  (*),  also, 
the  amount  to  be  received  was  limited.  It  must  be  admitted, 
♦  however,  that  some  of  the  dicta  in  the  last-cited  case  go 
further ;  but  it  is  submitted  that  so  far  as  they  lay  down  that 
sharing  in  profits  to  an  unlimited  amount  does  not  constitute 
the  recipient  a  partner,  they  were  not  necessary  to  the  decision 
of  the  case,  and  cannot  be  supported.  The  plaintiff's  conten- 
tion is  confirmed  by  the  Partnership  Act,  1865  (28  &  29  Vict 
c.  86).  That  Act  was  intended  to  remedy  a  mischief,  and  may 
therefore  be  taken  as  evidence,  or  as  a  legislative  declaration, 
that  the  mischief  existed  which  it  purported  to  remedy.  But 
if  the  law  had  been  already  established  in  the  sense  supposed 
by  Cox  v.  Hicfcmav  (2)  the  Act  would  have  been  unnecessary ; 
it  is  therefore  either  evidence  that  Cox  v.  Hickman  (*)  did  not 
decide  what  it  is  supposed  to  have  decided,  or  is  a  statutory 
224]  limitation  of  that  doctrine.  *That  the  defendants  come 
within  none  of  the  provisions  of  the  Act  is  plain. 

Holker,  Q.C.,  Townsend,  and  Hopwood,  in  support  of  the  rule. 
It  is  clear  that  the  defendants  are  not  partners  unless  they  have 
done  some  acts  to  make  them  so.  They  have  never  interfered 
with  the  conduct  of  the  business,  nor  have  they  fecognized 
themselves  nor  been  recognized  as  partners ;  the  only  acts,  there- 
fore, which  can  be  relied  on  as  making  them  partners,  are  the 

O  2  H.  Bl.  285.  O  Law  Rep.  1  Ex.,  885. 

O  8  H.  L.  C,  268 ;  80  L.  J.  (C.P.)  125.        (*)  Law  Rep.  6  C.  P.  1. 

(•)  Law  Rep.  1  C.  P.  86. 
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alleged  leaving  of  their  testator's  capital  in  the  business  and  the 
receipt  of  profits.    But  as  to  the  first,  it  is  plain  that  the  firm  had 
no  trading  capital,  except  the  £100  worth  of  office  furniture ; 
the  outstanding  debts  of  the  old  firms,  which  they  were  agents 
to  collect,  were  not  capital,  but  merely  constituted  the  firm 
debtors  of  the  defendants  to  the  extent  to  which  they  were 
actually  collected ;  that  the  defendants  could  not  obtain  payment 
of  the  sum  due  can  be  no  reason  for  making  them  partners. 
As  to  goodwill,  under  the  terms  of  the  partnership  articles  the 
defendants  could  be  entitled  to  nothing  for  it.     Next,  as  to  the 
receipt  of  profits,  it  cannot  be  shown  that  they  ever  received  any 
iq  feet ;  for  the  sums  paid  them  by  the  firm  were  paid  generally, 
and  were  less  than  the  sum  they  were  entitled  to  in  respect  of 
the  collected  debts.    But  there  is  no  doubt  they  claimed,  and 
do  claim,  as  they  are  bound  to  do,  the  share  of  profits  to  which 
they  are  entitled  under  the  articles  of  partnership,  not  as  part- 
ners, but  as  representatives  of  a  deceased  partner.    It  is  clear, 
however,  from  the  cases  Cox  v.  Hickman  (!),  Butten  v.  Sharp  (*), 
Redpath  v.  Wigg  (*),  and  Easterbrook  v.  Barker  (*),  Be  English  and 
Irish  Church  and  University  Assurance  Society  (*),  that  neither  this 
claim  of  profits,  nor  the  receipt  of  them,  if  they  were  received, 
could  of  itself  make  the  defendants  partners.     The  distinction 
between  a  share  in  profits  to  a  limited  and  to  an  unlimited 
amount,  is  inconsistent  within  the  principal  on  which  those 
cases  (especially  the  two  former)  were  decided  :  Lindley  on  Part- 
nership (2nd  ed.),  vol.  i.,  pp.  46,  47.     That  principle  is,  that  to 
make  a  person  liable  as  partner,  he  must  have  constituted  his 
supposed  partners  his  agents  in  the  transaction   *out  of  [225 
which  the  debt  arose.    If  he  has  expressly  made  himself  partner 
with  them,  or  if  from  the  transaction  in  general  this  cau  be  in- 
ferred, he  is  liable  as  principal.   But  it  cannot  be  inferred  from 
the  receipt  of  a  share  in  the  profits ;  and  by  the  same  reasoning 
it  cannot  even  be  inferred  from  his  lending  them  capital  in  re- 
spect of  which  he  derives  a  share  of  the  profits.     The  proposi- 
tion that  a  person  may  by  his  acts  become  liable  as  partner, 
without  intending  to  be  a  partner,  is  true;  but  it  is  applicable, 
as  in  other  cases  of  agency,  only  when  he  holds  himself  out  as 

0)8  H.  L.  C,  268;  30  L.  J.  (C.  P.)        f)  Law  Rep.  1  Ex.  336. 
125.  O  Law  Rep.  6  C.  P.  1. 

0  Law  Rep.  1  C.  P.  86.  (•)  1  H.  &  M.  85. 
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principal  by  acts  from  which  that  relation  will  naturally  be  in- 
ferred. But  the  acta  by  which  it  is  sought  to  make  the  defend- 
ants liable  were  not  such;  they  were  wholly  unknown  to  the 
plaintiff,  who,  indeed,  knew  nothing  of  the  relation  of  the  de- 
fendants to  the  firm,  and  never  supposed  himself  to  be  dealing 
with  them. 

Cher.  adv.  vult. 

April  25.  Kelly,  C.B.  Thomas  and  William  Henry  Fisher 
and  George  Henry  Smith  carried  on  business  in  copartnership 
as  auctioneers,  under  a  deed  which  provided  that,  in  case  of  the 
death  of  Thomas  Fisher,  the  other  two  partners  should  carry 
on  the  business,  or  what  was  called  the  copartnership,  and 
should  pay  to  the  executors  of  Thomas  Fisher  the  share  of  the 
profits  to  which  he  would  have  been  entitled  if  he  had  survived. 
Thomas  Fisher  died  in  August,  1869 ;  the  two  survivors  car- 
ried on  the  business  until  the  death  of  Smith,  when  "William 
Henry  Fisher  continued  to  carry  it  on  alone.  W.  H,  Fisher 
and  Smith  having  sold  a  mill  and  machinery  in  May,  1870,  on 
account  of  the  plaintiff,  and  having  received  the  proceeds  of  the 
sale  in  the  following  month  of  July,  the  plaintiff  brought  this 
action  against  W.  H.  Fisher  and  the  defendants  to  recover  that 
sum  as  money  had  and  received,  insisting  that  the  defendants, 
who  are  the  executors  of  Thomas  Fisher,  and  who  have  claimed 
to  be  entitled  to  the  share  of  the  profits  which  the  testator  would 
have  been  entitled  to  if  he  had  lived  (and  in  respect  of  which 
they  have  received  certain  sumB  together  with  other  moneys 
due  to  the  estate  of  Thomas  Fisher,  not  specifically  as  profits, 
but  generally  on  account),  became  partners  with  W.  H.  Fisher 
and  Smith  upon  or  after  the  death  of  Thomas  Fisher,  and  as 

ich  are  liable  to  the  demand  in  this  action. 
226]  *The  single  question  in  this  ease  is,  whether  the  defend- 
ants at  the  time  when  this  money  was  received  were  the  part- 
ners of  W.  H.  Fisher  and  Smith ;  and  this  depends  upon  whether 
they  have  expressly  or  impliedly  entered  into  a  contract  of  co- 
partnership, since  the  death  of  Thomas  Fisher,  with  W.  H. 
Fisher  and  Smith,  who  survived  him.  It  is  contended  that 
having  claimed  and  actually  received  a  portion  of  the  profits  of 
the  business  as  supposed  to  have  been  ascertained  upon  an  ac- 
count taken  from  the  30th  of  June,  1869,  to  the  80th  of  June, 
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1870,  the  defendants  have  made  themselves,  or  must  be  taken 
to  have  become,  partners,  and  as  such  liable  to  this  action. 

Upon  a  careful  consideration  of  the  authorities  bearing  on 
this  question,  it  certainly  appears  to  have  been  thought  in 
former  times,  and  there  are  judicial  dicta  to  that  effect,  that  the 
mere  perception  of  a  share  in  the  profits  of  a  commercial  co- 
partnership made  the  participator  a  partner  and  liable  to  the 
debts  and  losses  of  the  firm.  But  looking  to  the  decisions 
themselves  in  which  the  question  has  arisen,  it  will  be  seen  that 
in  no  one  case  has  the  party  sought  to  be  charged  been  held  liable 
except  where  a  contract  of  copartnership  has  been  found  to  have 
been  entered  into.  In  Grace  v.  Smith  (!),  in  which  the  language 
of  De  Grey,  C.J.,  and  Blackstone,  J.,  appears  to  support  the 
argument  for  the  liability  as  partners  of  all  who  participate  in 
the  profits  of  a  commercial  concern,  the  decision  was  that  there 
was  no  sufficient  evidence  of  a  contract  of  copartnership,  and 
so  no  liability  as  partners.  And  in  the  leading  case  of  Waugh 
v.  Carver  (*),  where  the  defendant  was  held  liable  as  partner,  it 
wae  because  the  contract  proved  was  decided,  and  rightly 
decided,  to  be  a  contract  establishing  a  commercial  copartner- 
ship, and  the  agreement  in  the  articles  that  neither  should  be 
liable  for  the  acts  or  the  losses  of  the  others,  but  each  for  his 
own  (though  valid  and  binding  inter  se),  was  of  no  effect  against 
the  creditors  of  the  copartnership  firm.  So  in  Cox  v.  Hick- 
man (*)  Butten  v.  Sharp  (4),  and  the  Irish  case  of  Shaw  v.  Gait  (*), 
the  parties  sought  to  be  charged  were  held  not  liable,  on  the 
ground  that  the  acts  done  and  the  contracts  entered  into  in  those 
cases  clid  *not  amount  to  contracts  of  copartnership,  so  [227 
that  the  parties  had  not  become  partners.  It  is  unnecessary  to 
consider  the  various  terms  and  provisions  of  the  contracts  which 
were  brought  into  question  in  those  and  other  cases.  It  is 
enough  to  say,  that  whenever  the  plaintiff  has  failed  to  esta- 
blish a  contract  of  copartnership  the  action  has  failed  and  the 
decision  has  been  that  the  defendant  was  not  liable. 

In  some  of  those  cases  the  law  of  principal  and  agent  has 
been  referred  to  as  governing  the  matter  in  question,  but  this 
branch  of  the  law  has  really  no  bearing  upon  the  case  of  part- 

P)  2  W.  Bl.f  998.  (*)  Law  Rep.  1  C.  P.,  86. 

(■)'2  H.  BL,  236.  (•)  16  Ir.  C.  L.  Rep.,  857. 
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nership,  except,  indeed,  that  whenever  a  contract  of  partnership 
among  commercial  men  exists  each  partner  is  in  point  of  law 
the  agent  for  the  others  and  for  the  firm  collectively,  and  they 
are  bound  by  any  contract  he  may  enter  into  within  the  scope  of 
the  partnership  with  reference  to  the  nature  of  the  undertaking, 
this  agency  being  an  incident  to  the  contract  of  copartnership. 
It  has  also  been  argued  that  the  statute  28  &  29  Vict  c.  86, 
enacting  that  widows,  lenders  of  money,  and  some  other  classes 
qf  persons,  shall  not  by  taking  a  share  in  the  profits  of  a  co- 
partnership be  deemed  partners,  would  be  useless  if  these  and 
other  classes  of  persons  might  at  common  law  become  sharers 
in  profits  without  incurring  such  liability.  But  it  seems  to  me 
that  the  effect  of  the  statute  is  merely  that,  as  respects  the  pro- 
tected classes,  the  sharing  in  profits  shall  be  no  evidence  at  all 
of  a  contract  of  partnership,  whereas,  with  regard  to  others,  it 
is  evidence,  though  insufficient  of  itself  to  establish  the  liability. 
We  have,  therefore,  now  to  look  to  the  facts  of  the  present 
case  to  determine  whether  upon  the  evidence  the  defendants 
have  become  parties  to  a  contract  of  partnership.  Upon  the 
death  of  Thomas  Fisher  the  partnership  before  subsisting  was 
dissolved  by  operation  of  law ;  W.  H.  Fisher  and  Smith  from 
that  time  carried  on  the  business ;  but  this  was,  in  contempla- 
tion of  law,  a  new  partnership.  The  defendants  could  not  be- 
come partners  with  them  but  by  some  agreement,  express  or 
implied,  to  which  they  were  parties.  At  the  trial,  taking  into 
consideration  the  claims  of  the  defendants  to  a  share  in  the 
profits,  the  acquiescence  in  that  claim  by  the  two  survivors,  and 
the  actual  payment  and  acceptance  of  the  proportion  of  the  pro- 
228]  fits  supposed  to  have  been  ascertained,  *together  with 
the  accounts  made  out  of  the  transactions  of  the  firm,  which 
were  alleged,  and  which  indeed  did  seem  to  show,  that  the  de- 
fendants, instead  of  calling  for  an  account  of  the  state  of  the 
.  partnership  at  the  death  of  their  testator,  and  withdrawing  from 
the  concern  whatever  money  or  stock  or  property  belonged  to 
his  estate,  had  left  a  portion  of  his  capital  and  his  share  in  the 
partnership  stock  and  property  in  the  business,  I  was,  with  all 
the  circumstances  before  me  and  the  accounts  unexplained,  in- 
clined to  think  that,  upon  the  whole  evidence,  a  contract  by 
the  defendants  to  succeed  their  testator  and  to  become  partners 
in  his  stead  might  be  inferred.    But  now  that  it  appears  that 
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there  was  no  capital  at  all,  either  of  the  testator's  or  the  other 
partners,  employed  in  the  business ;  that  the  stock  and  copart- 
nership property  consisted  merely  of  a  small  quantity  of  furni- 
ture and  fittings  in  the  office  of  the  value  of  1001. ;  that  the 
defendants  neither  left  in  nor  drew  out  any  money  of  the 
testator's,  except  that  they  drew  out  several  successive  sums 
of  1001.  upon  the  general  account  of  what  might  turn  out  to  be 
due  to  the  estate ;  and  that,  consequently,  the  whole  case  for 
the  plaintiff  was  reduced  to  the  single  fact  that,  in  pursuance 
of  the  clause  in  the  articles  of  partnership,  the  parties  considered 
that  in  paying  and  receiving  those  sums  they  were  to  be  taken 
as  well  on  account  of  the  share  of  the  profits  as  of  other  moneys 
due  to  the  testator ;  I  am  of  opinion  that  there  is  no  evidence 
whatever  to  establish  a  contract  of  copartnership  on  the  part 
of  the  defendants,  and  consequently,  that  the  action  is  not 
maintainable. 

Martin,  B.    [After  stating  the  facts  of  the  case,  and  the  con- 
tents of  the  articles  of  partnership,  and  in  particular  the  clause 
entitling  the  representatives  of  a  deceased  partner  to  a  share  of 
profits,  the  learned  judge  proceeded : — ]    After  the  death  of 
Thomas  Fisher,  the  defendants  claimed  and  received  from  the 
surviving  partners  the  share  of  the  profits  coming  to  them  under 
the  above  clause.     This  claim  was  covered  by  the  period  in 
which  the  sale  of  the  plaintiff's  property  was  made  and  the  pur- 
chase-money received,  and  in  the  following  year  they  filed  a  bill 
in  Chancery  against  the  surviving  partners  for  an  account  under 
the  clause.    Until  nearly  the  end  of  the  argument,  I  was  under 
the  impression  that  Thomas  Fisher  had  left  capital  in  the  con- 
cern, and  that  the  *defendants  had  suffered  this  capital  to  [229 
remain,  but  it  appears  that  this  was  not  so,  and  that  the  testa- 
tor, Thomas  Fisher,  had  drawn  out  all  his  capital,  and  that  the 
defendants  did  nothing  more  than  claim  and  receive  profits 
under  the  above  clause.    In  my  opinion  this  act  did  not  make 
them  liable  to  the  plaintiff's  demand.     They  did  nothing  on 
their  own  behalf  at  all ;  they  merely  did  that  which  a  Court  of 
equity  would  have  compelled  them  to  do  as  executors  under  the 
will,  and  in  my  opinion  it  would  be  contrary  to  reason  to  hold 
them  liable  by  that  act  to  a  responsibility  which  mtist  of  neces^ 
rity  he  borne  by  them  in  their  own  personal  capacity,  and  paid 
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out  of  their  private  funds:  Wightmanv.  Townroe  (*).  It  seems 
admitted  by  the  learned  counsel  for  the  plaintiff  that  the  de- 
fendants could  not  have  interfered  in  or  meddled  with  the  sale ; 
so  also  the  money,  the  proceeds  of  it,  was  not  their  property, 
and  if  they  had  taken  possession  of  it  against  the  will  of  the 
surviving  partners  in  order  to  pay  it  to  the  plaintiff  they  would 
have  been  trespassers ;  and  it  is  difficult  to  understand  how  the 
defendants  can,  in  contemplation  of  law,  have  received  money 
of  which  they  had  neither  property  nor  possession,  and  their 
taking  which  against  the  will  of  the  surviving  partners  would 
have  been  a  wrongful  act. 

As  I  have  said,  up  to  a  certain  time  in  the  argument  I  was  in 
favor  of  the  plaintiff.     I  understood  that  part  of  Thomas  Fisher's 
capital  remained,  by  the  permission  of  the  defendants,  in  the 
firm,  and  that  they  took  a  share  in  the  profits  in  part  earned  by 
it.    Under  such  circumstances  I  thought  it  not  unreasonable 
that  they  should  be  liable  upon  a  valuable  contract  by  means 
of  which  the  profits  were  in  part  earned,  and  that  the  principle 
of  Waugh  v.  Carver  (2)  applied ;  but,  upon  consideration,  I  doubt 
whether  this  was  correct.     The  principle,  or  supposed  princi- 
ple, of  Waugh  v.  Carver  (2)  has  been  much  broken  in  upon.     The 
case  of  Cox  v.  Hickman,  in  the  House  of  Lords  (8),  is  a  very  im- 
portant one.    It  was  an  action  upon  a  bill  of  exchange,  and  in 
substance  was  this :  A  trader  had  been  embarassed,  and  exe- 
cuted a  trust  deed ;  certain  trustees  were  to  carry  on  the  busi- 
ness, and  out  of  the  profits  pay  the  expenses,  and  divide  the  net 
residue  equally  amongst  the  creditors ;  the  trustees  accepted  a 
230]  bill  which  was  dishonored,  and  one  of  the  creditors  *was 
sued  upon  it.     The  Court  of  Common  Pleas  was  of  opinion  that 
he  was  liable.    In  the  Court  of  Exchequer  Chamber  the  judges 
were  equally  divided.     The  question  went  to  the  House  of 
Lords,  and  the  judgment  of  the  Court  of  Common  Pleas  was 
reversed.    Lord  Wensleydale  and  Lord  Cranworth  took  part  in 
the  judgment,  and  it  seems  to  me  that  the  principle  on  which 
their  opinions  proceeded  is  correctly  stated  by  O'Brien,  J.,  in 
the  case  of  Shaw  v.  Gait  (4).     He  there  expresses  himself  as  fol- 
lows :  "  The  principle  to  be  collected  from  them  appears  to  be, 
that  a  partnership,  even  as  to  third  parties,  is  not  constituted 
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by  the  mere  feet  of  two  or  more  persons  participating  or  being 

interested  in  the  net  profits  of  a  business ;  but  that  the  existence 

of  such  partnership  implies  also  the  existence  of  such  a  relation 

between  those  persons  as  that  each  of  them  is  a  principal  and 

each  an  agent  for  the  others."    If  this  principle  be  correct,  the 

defendants  are  clearly  not  liable.     The  surviving  partners  were 

not  agents  of  theirs  in  any  sense ;  all  that  the  defendants  did 

was  in  adverse  character  .to  them,  and  was  a  requirement  that 

they  should  fulfil  their  contract  with  the  testator  by  paying  the 

one-third  of  the  net  profits  for  the  benefit  of  his  estate.     This 

principle  has  been  adopted  and  acted  upon  in  the  case  of  Bullen 

v.  Sharp  (*),  and  the  case  of  Re  English  and  Irish  Church  and 

University  Assurance  Society  (*). 

As  I  have  already  said,  in  my  opinion  the  defendants  are  en- 
titled to  the  judgment  of  the  Court. 

Bramwsll,  B.    I  am  of  opinion  that  the  defendants  are  enti- 
tled to  judgment.    I  think  the  case  is  governed  by  Cox  v.  Hick- 
man (*).     The  effect  of  that  case  seems  to  me  excellently  stated 
by  O'Brien,  J.,  in  Shaw  v.  Gait  (4).     He  says  (8) :  "  The  princi- 
ple to  be  collected  from  them  appears  to  be,  that  a  partnership, 
even  as  to  third  parties,  is  not  constituted  by  the  mere  fact  of 
two  or  more  persons  participating  or  being  interested  in  the  net 
profits  of  a  business ;  but  that  the  existence  of  such  partnership 
implies  also  the  existence  of  such  a  relation  between  those  per- 
sons as  that  each  of  them  is  a  principal  and  each  an  agent  for  the 
♦others."    Now,  what  are  the  facts  in  the  present  case?  [231 
[The  learned  judge  read  the  clause  of  the  articles  of  partnership 
under  which  the  representatives  of  a  deceased  partner  were  en- 
titled to  a  share  of  profits,  and  proceeded : — ]    The  representa- 
tives of  the  deceased  partner  then  were  not  to  be  partners  with 
the  survivors.     They  would  not  interfere  with  the  business  or 
its  management  in  any  way.     They  could  not  say  that  any  par- 
ticular business  should  be  done  by  the  firm,  or  that  it  should 
not  be  done,  or  how  it  should  be  done.    They  could  neither 
make  nor  order  a  contract,  nor  forbid  nor  perform,  nor  enforce 
nor  release  one.    It  seems  to  me,  therefore,  that  there  is  not 

C)  Law  Rep.,  1  C.  P.,  86.  O  8  H.  L.  C,  268. 
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hi're  "  Buch  a  relation  between  those  persona  as  that  each  of 

them  is  a  principal  and  each  an  agent  for  the  others." 

This  is  all  that  seems  to  me  necessary  for  our  judgment.  But 
there  are  certain  matters  that  ought  to  be  noticed.  The  fact 
that  the  defendants  Hammond  and  Gaskell  are  executors  of  the 
deceased  partner  is  immaterial.  If  the  covenant  of  the  partner- 
ship deed  had  been  to  pay  the  deceased  partner's  brother  or 
nominee,  and  such  brother  or  nominee  had  received  profits  aa 
these  defendants  have  done,  the  conclusion  would  be  the  same. 
A  question  has  been  made  whether  the  executors  had  a  right 
to  withdraw  the  deceased's  capital,  or  were  bound  to  leave  it  if 
they  took  the  benefit  of  the  covenant.  I  think  they  had  a  right 
to  withdraw  it  —  if,  indeed,  there  was  any  property  so  called. 
But  whether  they  had  such  right  or  not,  and  whether  they  have 
withdrawn  jt  or  not,  Beems  to  be  immaterial,  because  in  none 
of  t  hose  cases  would  there  be  "  such  a  relation  between  those 
■■'.-us  as  that  each  of  them  is  a  principal  and  each  an  agent 
for  the  others." 

So  in  like  way  it  has  been  discussed  whether  the  executors 
would  be  liable  for  losses.  No  doubt  the  losses  of  any  period 
ending  on  the  24th  of  August  and  the  24th  of  February,  up  to 
which  profits  were  calculated,  would  have  to  be  deducted,  and 
the  balance  only  accounted  for ;  whether  if  after  that  there  was 
a  period  of  loss  the  executors  would  be  liable  for  a  third  of  that 
loss,  or  whether  if  there  was  a  subsequent  period  of  gain  the 
two  periods  would  have  to  be  blended,  as  it  were,  to  see  if  there 
was  any  and  what  profit  due  to  the  executors,  may  be  a  ques- 
tion. I  think  the  executors  not  liable  to  losses  in  the  sense  of 
232]  having  to  pay  anything.  I  *think  the  covenant  makes  no 
provision  for  such  a  case,  the  parties  not  contemplating  it  But 
I  think  this  immaterial,  because,  whatever  construction  is  right, 
there  would  not  be  "  Buch  a  relation  between  those  persons  as 
that  each  of  them  is  a  principal  and  each  an  agent  for  the  others." 

I  have  to  add  that  I  abide  by  all  I  said  in  Cox  v.  Hickman  (') 
and  BvlUn  v.  Sharp  (■),  and  with  unabated  confidence.  I  need 
not  repeat  myself ;  hut  it  is  true  in  this  case  that  if  the  executors 
(ire  liable,  they  are  so  contrary  to  their  intention,  the  intention 
of  the  surviving  partner,  and  of  the  plaintiff — in  short,  ofevery- 

0)  8  C  B.  (N.6.)  at  p.  658;  87  L.  J.  (C.P.>  at  p.  181. 
O  Law  Rep.  1  C.  P.  at  p.  180. 


Yol.  VIL]  EASTER  TERM,  XXXV  VICT.  139 

Holme  v.  Hammond.  1872 

body.     The  executors  could  not  have  refused  this  business, 
could  not  have  personally  sold  the  property,  could  not  have  in- 
sisted on  receiving  the  sum  due  by  the  purchaser,  and  could 
have  maintained  no  action  jointly  with  the  surviving  partners 
for  the  commission  against  the  plaintiff.    Why,  in  the  name 
of  common  sense  and  justice,  are  they  liable  to  this  action  ? 
No  doubt  a  partnership  is  more  than  a  mere  constitution  of 
principal  and  agent.    But  one  partner  binds  another  by  force 
of  an  authority  given  to  him.    It  is  common  and  correct  to  say 
that  a  partner  has  no  authority  to  do  so  and  so,  and  bind  his 
partner  thereby,  e.  g.,  an  attorney  has  no  authority  to  accept 
bills  in  the  name  of  the  firm. 

One  word  more.  It  is  asked,  if  the  defendants  are  not  liable, 
what  was  the  use  of  the  28  &  29  Vict.  c.  86  ?  If  I  say  none,  it 
would  only  show  that  the  Act  was  useless.  In  truth  it  was 
passed  before  the  effect  of  Cox  v.  Hickman  (x)  was  understood. 
But  see  what  a  consequence  would  result  if  these  defendants 
are  liable.  They  are  mere  trustees  for  the  widow  and  children. 
Would  the  widow  be  liable  ?  It  may  be  argued,  Yes,  because 
the  statute  (s.  3)  makes  her  not  liable  only  when  she  receives 
an  annuity.  Is  it  possible,  then,  that  a  widow  who  receives  an 
asmuity  out  of  profits  is  not  liable,  and  one  who  receives  a  pro- 
portion of  profits  is  ?  On  what  principle  ?  If  the  words  had 
been  that  the  survivors  should  pay  an  annuity  not  exceeding 
10,0002.,  provided  that  if  a  third  of  profits  was  less,  then  that 
such  sum  only  should  be  paid,  the  case  would  be  within  the 
statute.  Is  there  to  be  a  difference  in  the  effect  where  the  sub- 
stance is  the  same,  and  the  words  only  different  ?  *Will  [233 
a  mere  difference  in  words  not  used  by  the  plaintiff  make  a 
difference,  and  make  a  contract  with  him  ?  Is  there  to  be  a 
difference  where,  instead  of  the  widow,  there  is  a  trustee  for  her  ? 
It  seems  impossible.  I  rely  on  Cox  v.  Hickman  (l)  and  the 
judgments  of  the  majority  in  Bullen  v.  Sharp.  (*)  I  think  that, 
on  principle  and  authority,  our  judgment  should  be  for  the  de- 
fendants Hammond  and  Gaskell. 

Cleasby,  B.    I  am  of  the  same  opinion  for  the  reasons  stated 
by  the  Lord  Chief  Baron.     I  have  looked  particularly  into  what 
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took  place  after  the  death  of  the  testator  as  it  regards  the  posi- 
tion of  the  defendants,  and  I  am  satisfied  that  there  is  nothing  in 
it  to  make  them  liable.    No  doubt  they  are  not  within  the  protec- 
tion of  the  Partnership  Act ;  it  has  not  been  contended  that  they 
are.     There  was  clearly  noN  advance,  nor  any  state  of  circum- 
stances, to  which  the  Act  would  apply.    But,  independently  of 
the  Act,  there  is  nothing  in  these  transactions  to  make  them  part- 
ners; no  act  done  by  them  which  brings  them  into  that  relation. 
I  must,  add,  however,  that  I  cannot  quite  concur  in  the  passage 
cited  by  my  Brother  Martin  from  the  judgment  of  O'Brien,  J., 
in  Shaw  v.  Gait  (*),  to  the  effect  that  the  existence  of  partner- 
ship is  to  be  ascertained  by  seeing  whether  each  is  principal  and 
agent  to  and  for  the  others.     My  view  is  that  ageney  is  in  such 
cases  deduced  from  partnership,  rather  than  partnership  from 
Agency.    But  neither  does  partnership  always  imply  this  mu- 
tual agency.     In  the  common  case  of  a  partnership  where,  by 
terms  of  the  partnership,  all  the  capital  is  supplied  by  A.  and 
the  business  is  to  be  carried  on  by  B.  and  C.  in  their  own  names, 
it  being  a  stipulation  in  the  contract  that  A.  shall  not  appear 
in  the  business  or  interfere  in  its  management,  that  he   shall 
neither  buy  nor  sell,  nor  draw  nor  accept  bills,  no  one  would 
say  that,  as  among  themselves,  there  was  any  agency  of  each 
one  for  the  others.     If,  indeed,  a  mere  dormant  partner  were 
known  to  be  a  partner,  and  the  limitation  of  his  authority  were 
not  known,  he  might  be  able  to  draw  bills  and  give  orders  for 
goods  which  would  bind  his  copartners ;  but  in  the  ordinary 
234]  ca8e  this  would  not  be  so,  and  he  would  not  in  *the 
slightest  degree  be  in  position  of  an  agent  for  them.     I  should, 
therefore,  hesitate   very  much  in  acceding   to  the  idea  that 
agency  is  the  foundation  of  the  idea  of  partnership.     The  defi- 
nition given  in  Story  on  Partnership,  §  2,  is  as  follows :  "  A 
voluntary  contract  between  two  or  more  competent  persons  to 
place  their  money,  effects,  labor,  and  skill,  or  some  or  all  of 
these,  in  lawful  commerce  or  business,  with  the  understanding 
that  there  shall  be  a  communion  of  the  profits  thereof  between 
them ;  "  and  in  the  same  place  the  author  cites  the  definition 
of  a  very  accurate  writer  —  Pothier  (Trait6  du   Contract  de 
Soci6t6,  art.  prel.)  —  which  he  renders  thus  :  "  Partnership  is  a 
contract  whereby  two  or  mord  persons  put  or  contract  to  put 

0)  16  Ir.  C.  L.  Rep.  857. 


Tol.  VII.]  EASTER  TERM,  XXXV  VICT.  141 

Holme  v.  Hammond.  1873 

something  in  common,  to  make  a  lawful  profit  in  common,  and 
reciprocally  engage  with  each  other  to  render  an  account 
thereof." 

That,  in  my  opinion,  explains  the  general  idea  of  partnership. 
Cox  v,  Hickman  (*)  is  not  inconsistent  with  this.  It  undoubtedly 
decides  that  mere  participation  in  profits  does  not  constitute 
partnership ;  and  its  effect  is,  that  before  we  can  determine 
whether  the  relation  of  partnership  exists  we  must  see  what  the 
circumstances  are  under  which  that  participation  of  profits  takes 
place  —  whether  it  takes  place  under  such  circumstances  as 
those  indicated  by  Story. 

In  the  present  case  I  am  of  opinion  those  circumstances  do 
not  exist.  I  agree  with  my  Brother  Martin,  that  if  it  had  ap- 
peared that  capital  had  been  voluntarily  left  in  the  business  by 
the  defendants  the  case  would  have  been  different.  But  when  this 
feet  is  negatived  there  remains  nothing  from  which  we  can  infer 
the  relation  of  partnership  to  have  existed. 

Rule  absolute. 

Attorneys  for  plaintiff:  Sale  £  Co.,  Manchester. 
Attorneys  for  defendants:  Milne,  Riddle,  $  Mellar,forC!unliffe 
£  Co.,  Manchester. 

Q)  8  H.  L.  C.  268 ;  80  L.  J.  (C.  P.)  125. 

In  Easparte  Garland  ;  In  Re  Ballman  to  cany  on  his  trade,  not  only  the  part 

a  bankrupt  (1  Smith's  English  Reports  embarked  in  obedience  to  that  direction 

220)  where  a  testator  directed  that  his  but  the  whole  is  liable  to  all  the  debts 

trade  should  be  carried  on  after  his  death  to  which  the  concern  is  subject  ?    Held 

by  his  wife,  for  the  benefit  of  herself  that  the  part  directed  to  be  embarked 

and  children ;  and  for  enabling  the  wife  alone  was  liable,  contrary  -to  the  dcci- 

so  to  do,  he  authorized  his  trustees  to  sion  in  Hankey  v.  Hammond  (Cooke's 

permit  her  to  retain  the  stock  in  trade  Bankrupt  Laws  page  67).    (Batman  v. 

upon  her  giving  notes  of  hand,  bearing  Share  9  Ves.  500,  by  Sir.  William  Grant, 

interest,  and  also  to  advance  out  of  his  master  of  the  Rolls,  is  another  case  but 

personal  estate  6002.  as  a  capital    to  seemingly  under  the  original  articles 

carry   on  the  business.      The  widow  of  partnership). 

becoming  bankrupt  the  trustees  were  The  case  in  Smith's  Reports  is  re- 
permitted  to  prove  the  notes  for  the  ported,  10  Vesey  110,  but  the  opinion 
stock  in  trade,  and  the  6002.  advanced,  as  given  in  Smith  is,  in  some  respects, 
These  proofs  the  chancellor,Lord  Eldon,  more  satisfactory, 
on  a  former  petition,  ordered  to  be  The  authorities  will  be  found  col- 
expunged,  reserving  the  point,  wheth-  lected  by  Mr.  Parsons  in  his  work  upon 
w,  'where  a  testator  directs  his  executor  Partnership  147, 450, 456, 1st  edition. 
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April  SO,  1872. 
235]  *Harbis  v.  Venables  and  Another. 

Law  Reports,  7  Exchequer,  385. 

Contract— Consideration— Guaranty—  Withdrawal  of  Petition— Forbe&rant*. 
The  plaintiff'  having  presented  a  petition  for  winding  np  a  company,  the  de- 
fendants signed  the,  following  guaranty  :  "  In  consideration  of  your  withdrawing 
the  lotltion  yon  have  presented  for  winding  up  the  company  called  John  King  & 
Co.,  Limited,  we  agree  to  pay  you  all  the  coats  you  have  incurred  of  and  in 
relation  to  such  petition,  and  to  indemnify  you  against  all  costs  (if  any)  you  may 
Ih-  liable  to  pay  to  the  company,  or  to  any  other  parties  appearing  for  or  in 
reference  to  the  petition.  We  further  agree  to  guaranty  the  payment  to  you, 
whli  in  eighteen  months  from  this  date,  by  the  company  or  the  liquidator  thereof, 
of  the  principal  of  your  debt  of  T221."    In  an  action  on  the  second  branch  of  the 

■'■.',  that  the  consideration  applied  to  both  promises ;  that  the  consideration 
m  the  withdrawal  of  the  then  pending  petition,  and  not  the  forbearing  for 
eighteen  months  to  proceed  with  any  petition  to  wind  up  the  company;  and  thai 
meh  ■!  consideration  was  sufficient  to  support  the  promise. 
Bon  v.  Mom  (Cro.  Eliz.,  560),  questioned. 

Qmrre,  whether,  if  the  presenting  of  a  second  petition  had  had  the  effect  of 
■■ting  the  company  from  paying  the  debt,  the  surety  would  have  been  dis- 
charged. 

Declaration  on  a  guaranty  in  the  following  words : — "To 
Mr.  Henry  William  Harris  —  Sir,  in  consideration  of  your  with- 
drawing the  petition  you  have  presented  for  winding  up  the 
company  called  John  King  &  Co.,  Limited,  we  agree  to  pay  all 
the  costs  you  have  incurred  of  and  in  relation  to  such  petition, 
and  to  indemnify  you  againBt  all  costs  (if  any)  you  may  be  lia- 
ble to  pay  to  the  company,  or  to  any  other  parties  appearing 
upon  or  in  reference  to  the  petition.  "We  further  agree  to  guar- 
anty the  payment  to  you,  within  eighteen  months  from  this 
ihito,  by  the  company  or  the  liquidator  thereof,  of  the  principal 
nf  your  debt  of  7221.  17s.,  provided  that  in  case  the  said 
ill  bt  is  not  paid  in  full  by  the  company  or  the  liquidator, 
oar  liability  upon  this  guaranty  shall  not  exceed  361V.  8s.  txi 
Any  sum  paid  by  the  company  in  respect  of  or  for  interest  on 
i-ni.h  debt  shall  not  be  taken  into  account  as  against  the  guar- 
anty. This  agreement  and  guaranty  is  to  be  construed  as 
binding  ue  severally  as  well  as  jointly.  Dated  this  21st  day  of 
April,  1870.    C.J.  Venables  — H.  J.  Turner;"  i 
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formance  of  the  consideration,  and  generally  of  *condi-  [236 
tions  precedent,  and  breach  of  the  promise  to  pay  the  361J.  85. 

6* 

Pleas:  2.  Denial  of  performance  of  the  consideration.  3. 
That  at  the  time  of  the  presentation  of  the  petition  in  the  decla- 
ration mentioned,  the  company  was  being  voluntarily  wound 
up,  and  liquidators  had  been  and  were  appointed ;  that  the  said 
petition  of  the  plaintiff  was  a  petition  for  the  compulsory  wind- 
iug-up  of  the  said  company  by  the  Court  of  Chancery ;  that  the 
plaintiff,  after  the  making  of  the  said  promise,  and  after  the 
alleged  withdrawal  of  his  said  petition,  and  before  a  reasonable 
time  had  elapsed,  and  within  the  said  eighteen  months,  pre- 
sented another  petition  to  the  Court  of  Chancery  for  the  com- 
pulsory winding-up  of  the  said  company  by  the  said  Court ; 
and  that  the  presentation  of  the  said  last-mentioned  petition 
prevented  and  retarded  the  collection  of  the  assets  of  the  com- 
pany whereby  the  defendants  were  discharged  from  their  said 
promise. 

Cross  demurrers  to  the  declaration  and  the  3d  plea ;  and  issue 
on  the  pleas. 

The  cause  was  tried  before  Martin,  B.,  at  Guildhall,  in  the 
sittings  after  Hilary  Term,  1872. 

It  then  appeared  that  by  a  special  resolution  passed  on  the 
30th  of  March,  and  confirmed  on  the  13th  of  April,  1872,  it  was 
resolved  that  the  company  of  John  King  &  Co.,  Limited,  should 
be  voluntarily  wound  up,  and  liquidators  were  appointed ;  that 
on  the  6th  of  April,  1870  (after  the  passing  and  before  the  con- 
firming of  the  resolution),  the  plaintiff  presented  a  petition  in 
Chancery  to  wind  up  the  company  compulsorily ;  and  that  the 
defendants,  who  were  directors  of  the  company,  thereupon  gave 
to  the  plaintiff  the  guaranty  sued  upon.  "Upon  his  petition 
coming  on  for  hearing,  the  plaintiff  applied  to  the  Court  for 
leave  to  withdraw  it,  and  the  Court  made  the  following  order : 
"  Counsel  for  the  petitioner  desiring  to  withdraw  the  said  peti- 
tion, this  Court  doth  not  think  fit  to  make  any  order  upon  the 
said  petition,  but  doth  order  that  the  said  Henry  William 
Harris  do  pay  to  the  said  company  their  costs  of  the  said  peti- 
tion to  be  taxed,  &c." 

On  the  17th  of  July,  1871,  the  plaintiff  presented  another  peti- 
tion, praying  that  the  company  might  be  wound  up  by  the  Court, 
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or  that  the  voluntary  winding-up  might  be  continued  un< 
237]  *the  supervision  of  the  Court,  and  that  additional  liquida- 
tors might  be  appointed.  On  the  31st  of  July  this  petition  was 
dismissed  with  costs. 

It  was  contended  before  the  learned  judge  who  tried  the 
cause,  first,  that  the  document  sued  upon  consisted  of  twx> 
parts,  that  the  consideration  only  applied  to  the  first  part,  and 
that  the  guaranty  sued  upon  was  therefore  without  considera- 
tion ;  and,  secondly,  that  the  consideration  had  not  been  per- 
formed, the  true  construction  of  the  words  being  that  the 
plaintiff  was  not  to  press  his  attempt  to  wind  up  the  company 
either  by  his  then  pending  petition  or  any  other,  for  eighteen 
months. 

The  learned  judge  held  against  the  defendants  upon  both 
points,  and  directed  the  jury  to  consider  whether  the  presenta- 
tion of  the  second  petition  did  prevent  or  retard  the  payment 
of  their  debt  by  the  company.     The  jury  found  for  the  plaintiff. 

A  rule  having  been  obtained  for  a  new  trial  on  the  ground 
that  the  learned  judge  misdirected  the  jury  on  the  second  and 
third  pleas  as  to  what  constituted  the  consideration  for  the 
guaranty  and  as  to  the  necessity  of  proving  the  whole  of  the  alle- 
gations in  the  third  plea,  and  also  on  the  ground  that  all  the 
material  parts  of  the  plea  were  proved  at  the  trial,  and  the  jury 
should  have  been  so  directed ;  the  rule  came  on  to  be  argued 
with  the  demurrers. 


Hon.  G.  Denman,  Q.  C,  and  Benjamin,  showed  cause  against  the 
rule  and  supported  the  declaration  and  the  demurrer  to  the 
plea.  The  guaranty  will  not  bear  the  construction  put  upon 
it  by  the  defendants,  the  withdrawal  of  the  then  pending  peti- 
tion was  a  sufficient  consideration,  and  it  is  the  only  one  men- 
tioned ;  and  even  assuming  that  it  would  be  a  good  answer  to 
show  that  the  presentation  of  the  second  petition  fifteen  months 
after  prevented  the  company  from  paying  their  debts,  this  fact 
has  been  negatived  by  the  jury.  In  the  case  of  Bolt  v.  Cozens^), 
cited  on  moving  the  rule,  the  terms  of  the  guaranty  necessarily 
implied  that  there  was  to  be  a  suspension  of  proceedings  against 
the  debtor  till  the  13th  December,  it  would  have  been  other- 

0 18  C.  B.  678 ;  25  L.  J.  (C.P.)  254. 
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wise  if  the  surety  had  only  bargained  for  the  discontinuance  of 
a  pending  action. 

*  Trevelyan,  in  support  of  the  rule,  and  of  the  plea  and  the  [238 
demurrer  to  the  declaration.    The  consideration  for  the  promise 
was  not  merely  the  withdrawal  of  the  then  pending  petition, 
bat  the  withdrawal  of  the  plaintiff  during  the  eighteen  months 
from  all  proceedings  to  wind  up  the  company.    If  the  construc- 
tion of  the  guaranty  is  otherwise,  there  is  no  sufficient  considera- 
tion for  the  promise ;  for  the  mere  discontinuance  of  an  action, 
or  an  agreement  to  forbear  per  breve  tempus  is  idle,  since  the 
plaintiff  may  commence  a  new  action,  or  proceed  to  enforce  his 
demand  the  next  day  :  Ross  v.  Moss  (*) ;  Com.  Dig.  tit.  Action 
on  the  Case  upon  Assumpsit,  B.  1.    Therefore,  to  make  the 
guaranty  good,  the  defendants'  construction  must  be  adopted, 
and  this  is  confirmed  by  Rott  v.  dozens  (*)  and  Payne  v.  Wilson  (8), 
which  show  that  where  there  is  a  guaranty  to  be  performed  after  a 
certain  time  in  consideration  of  the  creditor's  forbearance,  the  for- 
bearance  must  be  extended  over  the  same  period.  But,  secondly, 
the  guaranty  consists  of  two  parts,  which  are  independent  of  one 
another.    The  payment  of  costs  is  what  the  defendants  give  in 
exchange  for  the  withdrawal  of  the  petition  ;  the  second  part,  the 
promise. to  pay  the  debt,  is  without  consideration  and  therefore 
void :   Wood  v.  Benson  (4) ;  and  this  is  the  more  clear  if  the  con- 
sideration is  construed  as  being  only  the  discontinuance  of  the 
pending  petition,  and  not  extended  by  reference  to  the  period 
of  payment 

Kelly,  C.B.  I  am  of  opinion  that  the  part  of  the  plea  which 
alone  has  been  proved  furnishes  no  defence  to  the  action.  It 
has  been  contended  that  there  has  been  no  sufficient  perform- 
ance of  the  consideration  stipulated  for,  and  that  the  defendants 
are  therefore  not  liable.  Certainly  the  plaintiff  did  not  in  terms 
withdraw  his  petition,  but  he  made  application  for  leave  to 
withdraw  it ;  and  on  that  application  the  Court  made  an  order 
which  had  the  effect  of  putting  an  end  to  the  proceeding.  That 
was  in  substance  a  performance  of  the  consideration.  The 
second  question  is,  whether  the  presenting  of  a  subsequent  peti- 
tion constitutes  a  defence.    There  is  no  express  condition  or 

C)Cro.EliB.560.  "  (")  7  B.  &  C.  438. 

018  C  B.  OT3;  36  L.  J.  (C.P.)  354.  (4)3  Tyrw.  93;  2  C.  &  J.  94. 

2  Eng.  Rep.  19 
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stipulation  that  the  plaintiff  shall  not  present  another ;  the  ques- 
239]  tion,  therefore,  is,  whether  such  a  condition  is  *implied- 
No  doubt  in  all  contracts  by  which  one  party  undertakes  to 
another  an  obligation  to  pay  him  a  sum  of  money,  or  to  do  any- 
other  act,  if  the  other  by  his  own  %ct  makes  it  impossible  to 
perform  the  obligation,  that  will  be  a  defence.    If  therefore  the 
presenting  of  the  petition  had  had  the  effect  of  disabling  the 
company,  it  might  have  been  equivalent  to  a  disabling  of  the 
defendants,  and  so  a  non-performance  of  an  implied  condition. 
But  the  jury  have  found  that  the  presenting  of  the  petition  had 
not  the  effect  of  preventing  the  liquidation  of  the  debt  by  the 
company ;  in  other  words,  that  it  had  no  substantial  effect  on 
the  performance  by  the  defendants  of  their  promise.    The  ma- 
terial part  of  the  plea  is  therefore  not  proved. 

Martin,  B.  I  am  of  the  same  opinion.  It  is  obvious  the 
plaintiff  could  not  himself  withdraw  his  petition,  but  he  went 
to  the  Court  and  obtained  from  it  what  w$s  equivalent  to  a 
withdrawal.  This  performance  constituted  a  sufficient  consi- 
deration ;  it  was  a  thing  which  might  be  injurious  to  him,  and 
beneficial  to  the  defendants,  or  at  least  to  the  cfompany ;  and 
in  consideration  of  that  performance  the  defendants  promised 
two  things  :  first,  that  they  would  pay  the  plaintiff  his  expenses 
of  the  petition ;  and,  secondly,  that  they  would  guaranty  the 
payment  of  a  sum  due  by  the  company.  The  defendants  are 
now  sued  on  the  second  promise,  and  they  set  up  that  the 
plaintiff,  fifteen  months  after  the  agreement,  presented  another 
petition  against  the  company,  which  was  dismissed  with  costs. 
The  plea  alleges,  not  only  that  the  petition  was  presented,  but 
that  the  company  were  damaged  by  it,  and  were  prevented  from 
paying  the  debt ;  but  the  jury  have  found  the  contrary,  and  the 
defendants  must  therefore  rest  their  defence  on  the  fact  of  the 
petition  being  presented  without  damage,  which  is  clearly  in- 
sufficient. 


Bramwbll,  B;  I  am  of  the  same  opinion.  First,  Mr.  Tre- 
velyan  says  "  withdraw  "  means  "  not  to  present  or  persevere 
in  a  petition  against  the  company  for  the  space  of  eighteen 
months ;"  and  he  says  it  must  mean  this,  because  if  it  only 
meant  that  the  plaintiff  would  withdraw  his  petition  for  the 
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moment,  there  would  be  no  consideration  and  no  valid  contract. 
For  this  position  he  cites  *Boss  v.  Moss  (1),  which  cer-  [240 
tainly  goes  very  far;  but  whether  that  case  ia  good  law,  and 
would  be  decided  in  the  same  way  now,  I  will  not  say.  If  a 
man  expressly  contracts  that  on  a  particular  petition  being 
withdrawn  he  will  pay  a  sum  of  money,  that  is  a  good  contract ; 
it  was  his  own  folly  not  to  provide  against  another  petition 
being  filed.  It  is  obvious  that  a  real  benefit  is  gained  by  the 
withdrawal,  because  of  the  disinclination  to  commence  a  new 
proceeding,  after  so  much  labor  and  expense  have  been  wasted. 
I  cannot  but  doubt,  therefore,  whether  Boss  v.  Moss  (*)  is  good 
law ;  and  I  think  that  a  promise  made  in  consideration  of  such 
.an  agreement  would  be  good. 

But  still  the  question  remains,  whether  the  words  mean  in 
fact  "  withdraw  this  petition  and  not  present  a  new  one."  I 
think  not.  In  Bolt  v.  Cozens  (*),  the  plaintiff  was  to  forbear  for 
some  time.  For  what  time  ?  That  was  indicated  by  the  nature 
of  the  transaction ;  it  was  to  be  the  time  at  the  expiration  of 
which  the  defendant  was  to  pay.  Therefore,  although  the  case 
is  at  first  striking,  the  circumstances  show  that  it  does  not  go- 
vern us  here. 

As  to  the  second  question,  whether  the  consideration  applies 
to  both  promises,  I  hold  that  it  does.  You  are  not  bound  to 
repeat  the  consideration  throughout  the  contract ;  all  that  is  to 
be  done  on  one  side  is  the  consideration  for  all  that  is  to  be 
done  on  the  other;  all  the  promises  are  referred  to  all  the  con- 
siderations. The  case  of  Wood  v.  Benson  (s),  cited  in  support 
of  the  defendants'  argument,  seems  to  turn  on  this,  that  no  time 
being  fixed  for  which  the  gas  was  to  be  supplied,  if  the  supply 
was  the  consideration  for  the  obligation  to  pay  the  arrears  as 
well  as  to  pay  for  the  gas  to  be  supplied,  this  absurd  conse- 
quence would  follow,  that  a  supply  for  one  day  would  compel 
the  defendant  to  pay,  not  for  that  day  only,  but  for  many  days 
before.  The  Court,  therefore,  came  to  the  conclusion  that  the 
contract  was  good  only  so  far  as  gas  was  supplied,  but  did  not 
bind  the  defendant  to  pay  for  arrears. 

Cleasby,  B.    I  am  of  the  same  opinion.    I  should  be  sorry  to 
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agree  to  anything  sanctioning  the  idea  that  a  creditor  who  intends 
to  rely  on  the  contract  of  a  surety,  can  do  anything  to  prejudice 
241]  *^e  power  of  the  principal  debtor  to  p&y.  But  the  alle- 
gation which  the  defendants  have  inserted  in  their  plea  (and 
which  they  cannot  now  be  heard  to  say  is  immaterial)  is  that 
the  company  was  prevented  by  the  second  petition  from  paying 
the  debt  This  is,  indeed,  the  only  way  in  which  the  defence 
could  have  been  put,  namely,  that  the  presenting  of  the  petition 
prejudiced  in  fact  the  means  of  the  debtor.  But  the  jury  have 
negatived  this  fact,  which  is  the  substantial  part  of  the  plea. 

As  to  the  second  question,  I  also  agree  that  where  in  a  docu- 
ment the  consideration  is  stated  at  the  beginning,  all  the  sub- 
sequent provisions  are  referred  to  it  The  whole  is  one  thing, 
and  you  cannot  stop  in  the  middle. 

As  to  the  withdrawing  the  petition,  it  is  not  disputed  that 
this  was  done  in  substance,  and  in  the  only  mode  in  which  it 
was  possible ;  and  that  being  the  only  consideration,  the  plain- 
tiff has  fully  performed  his  part  of  the  contract 

Trevdyan.  Upon  the  demurrer  to  the  plea,  however,  the  de- 
fendants are  entitled  to  judgment 

Per  Curiam.  No,  the  plea  does  not  sufficiently  allege  that 
the  company  were  disabled. 


Rule  discharged,  and  judgment  for  the  plaintiff 
on  the  demurrers. 


Attorneys  for  plaintiff:   WiUoughby  $  Cox. 
Attorneys  for  defendants :   Westatt  £  Roberts. 
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357]   *HULSB  V.  HULSB  AND  TaVEBNOB,  THE  QUEEN'S  PROCTOR 

Intervening. 

[Law  Reports,  2  Probate  and  Divorce,  867.] 

Bridencs— Intervention  of  Quern's  Proctor— Charge  of  AduUery—Primd  facie 
Evidence  of  Identity—  Costs  against  Co-Respondent. 

Upon  the  trial  of  an  issue  of  adultery  rained  by  the  Queen's  Proctor,  interven- 
ing to  show  cause  against  a  decree  nisi  being  made  absolute,  the  Court  doqs  not 
require  such  strict  proof  of  the  identity  of  the  person  charged  with  adultery  as 
upon  the  trial  of  such  an  issne  in  a  suit  between  husband  and  wife. 

The  petitioner  having  had  notice  of  the  time  when,  the  place  where,  and  the 
person  with  whom  he  was  alleged  to  have  committed  adultery,  and 'evidence 
being  given  that  a  person  passing  by  the  petitioner's  name  and  giving  a  card  with 
the  petitioner's  name  printed  upon  it,  had  been  guilty  of  the  alleged  acts  of  adul- 
tery at  the  time  and  place  and  with  the  person  specified,  the  Court  held  that  there 
was  prima  facie  evidence  of  identity,  and  in  the  absence  of  evidence  to  rebut  it, 
found  the  petitioner  guilty,  and  dismissed  his  petition. 

A  decree  nisi  having  been  pronounced  with  costs  against  the  co-respondent,  the 
decree  was  rescinded  on  the  ground  of  the  petitioner's  adultery  committed  sub- 
sequent to  the  date  of  the  decree;  but  the  order  condemning  the  co-respondent 
in  costs  was  not  rescinded. 

* 

This  was  a  petition  by  Samuel  George  Hulse  for  a  dissolution 
of  marriage  on -the  ground  of  his  wife's  adultery;  and  the  adul- 
tery *having  been  proved,  a  decree  nisi  was  pronounced  [358 
with  costs  against  the  co-respondent,  on  the  1st  of  April,  1870. 

The  Queen's  proctor  afterwards  intervened,  and  alleged  that 
the  petitioner  had  been  guilty  of  adultery  since  the  date  of  the 
decree,  (*)  The  allegation  was  denied  by  the  petitioner  and  the 
cause  came  on  for  hearing  before  the  Judge  Ordinary. 

The  effect  of  the  evidence  produced  in  support  of  the  charge 
was,  that  a  man  calling  himself  Hulse,  and  passing  by  that 
name,  had  been  in  the  habit  of  sleeping  with  a  woman  named 
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Downs,  at  lodgings  in  Denbigh  Street,  Pimlico,  since  the  date 
of  the  decree,  and  that  he  afterwards  lived  with  Downs  at  lodg- 
ings in  Morton  Place,  Pimlico,  where  he  gave  the  landlady  his 
card,  on  which  was  printed,  "  Samuel  George  Hulse,  Junior 
Army  and  Navy  Club." 

Searle,  for  the  petitioner,  called  no  witness,  but  submitted  that 
there  was  no  evidence  of  identity. 
Daman,  Q.C.,  and  Archibald,  were  for  the  Queen's  Proctor. 

The  Judge  Ordinary.  The  issue  raised  in  this  case  differs 
from  the  issue  of  adultery  raised  in  a  suit  by  wife  against  husr 
band,  or  husband  against  wife,  where  one  is  claiming  a  divorce 
on  the  ground  of  the  adultery  of  the  other.  In  such  a  suit, 
when  undefended,  or  even  if  defended  (for  collusion  is  possible) 
it  is  necessary  clearly  to  prove  the  identity  of  the  respondent  in 
order  to  establish  the  adultery.  Bat  this  is  not  such  a  suit. 
The  Queen's  Proctor  intervening  in  the  discharge  of  a  public 
duty  to  show  cause  against  the  decree  nisi  being  made  absolute, 
alleges  that  since  the  date  of  the  decree  the  petitioner  has  been 
guilty  of  adultery.  In  such  a  suit  there  is  no  reason  to  doubt 
but  that  the  petitioner  will  contest  the  matter  and  refute  the 
evidence  if  he  can.  It  is  not  disputed  that  the  evidence  is  suffi- 
cient to  establish  the  charge  of  adultery  if  there  be  proof  of 
identity.  Now  the  Queen's  Proctor,  in  his  plea,  which  was 
filed  as  far  back  as  April  last,  has  given  the  petitioner  full  par- 
ticulars of  the  charge  made  against  him,  telling  him  the  place 
where,  and  the  person  with  whtom,  and  the  date  when  the  al- 
leged adultery  was  committed.  Evidence  is  now  given  that  a 
man  passing  under  the  name  of  the  petitioner  lived  in  the 
359]  *house  mentioned  in  the  Queen's  Proctor's  plea,  and  com- 
mitted adultery  there  at  the  time  and  with  the  person  specified 
in  the  plea;  and  that  the  same  man  afterwards  took  lodgings  at 
Morton  Place,  where  he  gave  a  card  on  which  were  the  names, 
"  Samuel  George  Hulse,"  corresponding  with  the  names  of  the 
petitioner.  The  strong  inference  is  that  this  man  was  the  peti- 
tioner, although  the  proof  is  not  as  clear  as  would  he  required 
if  this  were  a  question  of  identity  arising  in  a  suit  between  hus- 
band and  wife.  I  am  of  opinion  that  a  prima"  facie  case  of 
identity  has  been  established,  and  full  notice  of  the  charge  having 
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been  given  to  the  petitioner,  he  is  bound  to  produce  evidence 
to  rebut  it  As  no  evidence  is  forthcoming  on  his  behalf,  the 
decree  nisi  will  be  reversed,  and  the  petition  dismissed. 

Seark.  The  adultery  was  not  committed  until  after  the  decree 
nisi  ;  and  the  reversal  of  the  decree  on  that  ground  is  no  reason 
for  relieving  the  co-respondent  from  his  liability  to  costs.  The 
Court  will  not  reverse  that  part  of  the  decree  which  condemns 
the  co-respondent  in  the  costs  of  the  suit 

The  Judge  Ordinary.  The  decree  nisi  was  rightly  pro- 
nounced and  the  subsequent  adultery  of  the  petitioner  does  not 
affect  the  the  petitioner's  right  to  the  costs  of  obtaining  the  de- 
cree from  the  co-respondent,  who  was  proved  to  have  committed 
adultery  with  the  respondent  The  order  which  condemns  the 
co-respondent  in  costs  must  therefore  stand. 

Solicitor  for  petitioner :  Vyner. 


Feb.  6, 1873. 

♦In  the  Goods  op  Adams.  [367 

WiR— Printed  Pbrm— Partly  JiUed  up  in  Ink,  partly  with  a  Pencil— Probate. 

The  deceased  executed  a  printed  form  of  a  will.  The  blanks  were  filled  up  by 
the  deceased  in  her  own  handwriting,  partly  with  ink  and  partly  with  a  pencil. 
Some  portion  of  the  writing  in  ink  extended  oyer  that  in  pencil,  and  some  words 
of  the  latter  had  been  rubbed  oat  and  obliterated,  The  words  in  ink  were  sen- 
sible as  read  with  the  printed  part  of  the  will.  The  attesting  witnesses  did  not 
see  the  writing  when  they  attested  the  will : —  • 

Held,  that  the  words  in  pencil  were  deliberative  only,  and  probate  was  granted 
without  them. 

Louisa  Charlotte  Adams,  late  of  Camherwell,  Surrey,  spin- 
ster, died  on  the  27th  of  October,  1871,  having  executed  a  will 
dated  the  25th  of  April,  1863,  in  which  she  appointed  Mr. 
George  Saul  executor.  The  will  was  originally  a  lithographed 
form,  with  spaces  left  for  the  names  of  the  legatees  to  whom  the 
deceased  intended  to  give  the  effects  in  her  house  at  her  death, 
and  also  the  residue  of  her  personal  estate.    The  first  space  was 
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filled  up  in  the  handwriting  of  the  deceased,  as  follows  : —  "  I 
give,  devise,  and  bequeath  unto  "  (in  print)  "Mr.  Gabriel  Ken- 
nard,  son  of  Mr.  Kennard,  of  Frith  Hall,  East  Farleigh,  Kent, 
the  sum  of  ten  pounds;  to  my  kind  friends,  Miss  Saul,  Sow 
Lodge,  Bow  Road,  Middlesex,  and  Mr.  6.  Kennard,  Frith  Hall. " 
(these  words  were  written  in  ink,  "  G.  Kennard,  Frith   Hall " 
over  the  words  in  pencil,  "Middlesex,  Mr.,"  then  followed  in 
pencil)  "Kennard,  East  Farleigh,  Kent,  five  pounds  each  for 
rings ;  to  the  daughters  of  Mr.  William  Austen,  Marden,  Kent,    ■ 
the  rest  of  my  effects  "  (then  in  print)  "  all  and  every  my  house- 
hold furniture,  linen  and  wearing  apparel,  books,  plate,  pic- 
tures, china,  and  also  all  and  every  sum  and  sums  of  money 
which  may  be  found  in  my  house,  or  be  about  my  person,  or  due 
to  me  at  the  time  of  my  decease.     And  also  all  my  stocks, 
triads,  and  securities  for  money,  book  debts,  money  on  bonds, 
bills,  notes,  or  other  securities,  and  all  and  every  other  my  es- 
tate and  effects  whatsoever  and  wheresoever,  both  real  and 
personal,  whether  in  possession  or  reversion,  remainder  or  ex- 
pectancy, unto  "  (a  blank  space  of  four  lines  followed)  "  to  and 
for  their  own  use  and  benefit  absolutely."    The  word  "  their  " 
was  written  in  ink.    The  words  in  pencil  had  been  partly  rub- 
368]  t>ed  out.     The  surviving  *attesting  witness,  Mary  Nor- 
man, stated  that  the  deceased  wrote  something  with  a  pen  and 
ink  on  the  will  immediately  before  the  execution,  but  what,  she  s 
could  not  say.    "When  the  witnesses  signed  their  names  on  the 
second  side  the  first  side  was  turned  back,  and  they  did  not  see 
the  writing  on  it.    The  persons  interested  in  the  pencil  writing 
renounced  all  claim  to  the  residue  left  thereby. 

Searle  moved  for  the  administration,  with  the  will  annexed,  to 
be  granted  to  Miss  Saul,  as  one  of  the  residuary  legatees  named 
therein  (the  executor  having  renounced  probate)  without  the 
pencil  writing.  If  pencil  and  pen  writings  are  mixed  up  to- 
gether in  a  will,  it  has  always  been  held  that  the  latter  shows  a 
final,  the  former  a  deliberative  intention  only;  and  the  pencil 
additions  are  omitted  from  the  probate.  In  this  case,  without 
the  pencil  writing,  the  sense  of  the  instrument  is  tolerably  clear : 
Hawkes  v.  Hawkes  (*) ;  Williams'  Executors,  pt  1,  bk.  2,  ch.  2, 
s.  6. 

0 1  H*gg.  Bed.,  831. 
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Lord  Penzance.  If  the  part  written  in  ink  is  taken  with 
the  printed  words,  the  will  is  capable  of  being  read  straight 
through ;  but,  beyond  the  writing  in  ink,  there  is  some  pencil 
writing,  and  some  of  the  words  in  pencil  are  under  those  in 
ink.  It  is  clear,  therefore,  that  some  of  the  dispositions  are  in- 
tended to  be  superseded  by  others ;  and,  that  being  so,  the  pre- 
sumption is,  that  the  writing  in  ink  is  the  will,  and  not  the 
pencil  writing,  especially  as  the  former  is  of  such  character  as 
to  work  in  with  the  printed  matter.  Not  only  is  the  pencil 
writing  written  over,  but  it  is  partly  rubbed  out.  I  conclude, 
therefore,  that  it  was  the  intention  of  the  deceased  to  supersede 
the  pencil  writing,  and  it  will  be  excluded  from  the  probate. 

Attorneys :  Monckton  £  Co. 
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SaWngRuUi  —  Regulations  for  preventing  OaBinoiu  at  Sea-   -Btlie  SO. 

When  a  vessel  casting  off  from  moorings  In  a  navigable  river  places  herself  at 

night  partly  nth  watt  the  f&iriva  j,  so  that  her  regnlation  lights  cannot  be  seen  by 

vessels  astern  of  her  coming  np  the  river,  she  is  bound  to  make  one  of  some  con- 

spleuons  signal  to  warn  them  of  her  position. 

This  was  a  cause  of  damage  instituted  by  the  owners  of  the 
screw  steamship  Oranton  against  the  screw  steamship  John 
linwick.  A  cross  cause  was  instituted  by  owners  of  the  John 
Fenvnck  against  the  Oranton.  The  cause  and  the  cross  cause 
now  came  on  to  be  heard  together.  The  following  are  the 
material  facta :  —  On  the  ISth  day  of  October,  the  Oranton,  a 
vessel  of  637  tons  register,  and  245  feet  long,  arrived  with  cargo 
at  Brown's  "Wharf,  Blackwall,  at  about  5  p.m.  There  she  dis- 
charged  a*  portion  of  her  cargo,  and  afterwards  made  fast 
alongside  a  coal  hulk  moored  in  Blackwall  Beach,  on  the  north 
side  of  mid  channel  above  Brown's  Wharf. 

A  little  before  5  a.jl  the  next  morning,  when  it  was  dark, 
and  the  tide  was  abont  the  last  quarter  flood,  the  Oranton,  cast 
off  from  the  hulk,  in  order  to  proceed  to  the  upper  pool  to 
discharge  there  the  rest  of  her  cargo.  When  the  Oranton  cast 
off  she  extinguished  her  riding  light,  and  exhibited  the  proper 
regulation  lights  for  a  steamship  uuder  weigh.  In  consequence 
of  the  length  of  the  Oranton,  it  was  impossible  to  steam  ahead 
at  once,  and  the  stern  fastenings  were  therefore  cast  off,  and 
the  tide  acting  on  her  stern,  sheered  it  off  from  the  hulk.  She 
then  cast  off  the  bead  ropes  and  steamed  astern.  When  steam- 
I  tig  astern,  and  about  mid  channel,  and  partly  athwart  the  river, 
a  sailing  barge  was  observed  driving  up  with  the  tide  and  cross- 
ing her  stern,  and  in  consequence,  the  Oranton's  engines  were 
first  stopped  and  then  moved  easy  ahead,  to  keep  the  Oranton 
stationary.     Vessels  lying  at  anchor  on  the  north  shore  ren- 
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dered  it  impossible  for  the  OranUm  to  go  ahead.    Whilst  the 
Granion  was  in  this  position,  with  her  head  pointing  a  little  up 
the  river,  the  John  Fenwick  was  proceeding  np  the  river,  and 
rounded  Blackwall  Point.    Those  on  *board  the  Oranion  [501 
saw  the  mast-head  and  red  light  of  the  John  Fenwick  about  three 
quarters  of  a  mile  off.    The  OranUm  was  in  such  a  position  that 
her  regulation  lights  could  not  be  seen  by  the  John  Fenwick,  and 
the  master  of  the  OranUm  ordered  a  lantern  to  be  put  over  her 
stern  as  a  signal  to  the  John  Fenwick.    One  of  the  common  ser- 
vice lanterns  of  the  ship,  such  as  were  ordinarily  used  for  light- 
ing the  deck  and  hatchways  when  cargo  was  being  taken  in  or 
discharged  at  night,  happened  at  this  time  to  be  hanging  up 
and  alight  under  the  bridge.    This  lantern  was  hung  over  the 
rail  of  the  ship ;  but  whether  it  was  hung  over  the  stern  or 
over  the  starboard  quarter  was  not  clear.     This  lantern  was  not 
seen  by  those  on  board  the  John  Fenwick  till  after  the  collision. 
The  John  Fenwick  proceeded  up  the  river  until  she  came  within 
a  short  distance  of  the  Oranion,  wljen  she  made  out  the  hull  of 
the  Granton  across  the  river.    The  engines  of  the  John  Fenwick 
were  then  stopped  and  reversed,  but  too  late  to  avoid  the  Gfran- 
ton,  and  the  starboard  bow  of  the  John  Fenwick  came  into  colli- 
sion with  the  starboard  quarter  of  the  OranUm.  .  It  was  admitted 
by  the  witnesses  called  on  behalf  of  the  GranUm,  that  sufficient 
time  elapsed  between  the  lights  of  the  John  Fenwick  first  becom- 
ing visible,  and  her  near  approach,  for  those  on  board  the 
OranUm  to  have  got  out  the  riding  lamp  and  exhibited  it  as  a 
signal  to  the  John  Fenwick. 

Butt,  Q.C,  and  R.  B.  Webster,  for  the  OranUm. 
MHward,  Q.  C,  and  O.  Bruce  for  the  John  Fenwick. 

Sir  Robert  Phillimore.  It  is  quite  clear  that  the  Oranion 
when  she  cast  off  from  the  hulk  and  placed  herself  athwart  the 
fairway  of  the  river,  in  the  early  morning  when  it  was  dark, 
incurred  great  risk.  When  executing  such  a  manoeuvre,  at 
such  a*  time,  she  ought  to  have  taken  every  possible  precaution 
to  warn  approaching  vessels  of  her  position.  What  did  she  do  ? 
According  to  her  own  account,  when  she  saw  the  John  Fenwick 
approaching,  all  that  she  did  was  to  exhibit  an  ordinary  service 
lantern  over  her  stern,  or  as  some  of  the  witnesses  say,  over 
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her  quarter.  I  am  of  opinion  that  this  service  lantern  was  not 
sufficient  to  give  effectual  warning  to  the  John  Fenwick.  Those 
502]  <>n  board  the  Granton  should  *have  used  as  a  warning 
signal  the  very  best  light  they  had  on  board.  It  ia  true  there 
ib  no  special  regulation  defining  the  signals  to  be  used  in  such 
a  case  as  the  present ;  but  the  provisions  of  the  20th  article  of 
the  Regulations  for  Preventing  Collisions  at  Sea,  state  that 
nothing  in  those  rules  shall  exonerate  any  ship  from  the  conse- 
quences of  any  neglect  to  carry  lights  or  signals,  or  of  the  neg- 
lect of  any  precaution  which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circumstances  of  the  case. 
There  is  no  evidence  of  any  negligence  on  the  part  of  the 
John  Fenwick.  I  must,  therefore,  pronounce  the  Granton  alone 
to  blame. 


Solicitors  for  the  Granton:  Oattarns,  Jehu,  $  Outturns. 
Solicitors  for  the  John  Fenwick :  HiOj/cr,  Fenwick,  $  Stibbard. 


The  question  as  to  how  far  the  want 
of  the  signals  required  by  statute  will 
excuse  a  vessel  which  runs  into  the  one 
without  them  has  been  very  recently 
twice  before  the  Court  of  Appeals  of 
the  state  of  New  York  {Hoffman  v. 
Union  Ferry  Company,  and  tMliman  v. 
,',;idi  to  appear  in  47  Now  York  Re- 
See  also,  The  Santa  Clout,  lBlatehi., 
870;  The  ScAooner  Lion,  1  Sprague,  40; 


Warring  v.  Clark,  5  How.  TJ.  8.,  465 ; 
Barque  Delaware  v.  Steamer  Otprey  % 
Wallace,  Jr.  C.  C,  268, 270 ;  The  Steamer 
Ariadne,  2  Benedict,  473 ;  The  Eek  L.R., 
2  Adm.  and  Ecc  850 ;  Taylor  v.  Har- 
wood,  Taney's  C.  C.  Rop.,  487,  444-5 ; 
Start  v.  Steamer  Scotia,  2  Am.  La>w 
Times,  U.  S.  Courts  Rep.,  70,  71 ;  7 
BUtcht,  336-8;  The  Ftnham,  L.  B.,  8 
Priv.  Conn.  Cas.,  218.  The  Bay  State, 
8  BlatchC,  48 
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Sussex  Spring  Assizes,  1871. 

Lewes,  March,  25. 

(Before  Lord  Chief  Justice  Cookbuen.) 
Reg.  v.  Reed  and  Others.  (*) 

(12  Cox's  Criminal  Cases,  1.) 

Indecency — Bathing  near  a  public  footway —  Usage  to  bathe  at  such  a  place. 

It  is  unlawful  for  men  to  bathe,  without  any  screen  or  covering,  so  near  to 
a  public  footway  frequented  by  females  that  exposure  of  their  persons  must  ne- 
cessarily occur ;  and  they  who  so  bathe  are  liable  to  an  indictment  for  indecency. 
Nor  is  it  any  defence  to  such  an  indictment  that  there  has  been,  as  long  as  living 
memory  extends,  an  usage  so  to  bathe  at  the  place,  and  that  there  has  been  no 
exposure  beyond  what  is  necessarily  incident  to  such  bathing. 

The  indictment  stated  that  the  defendants  did  unlawfully 
and  indecently  expose  their  bodies  and  persons  naked  and 
uncovered  in  presence  of  divers  of  Her  Majesty's  subjects,  to 
their  great  scandal,  and  to  the  manifest  corruption  of  their 
morals ;  and,  second  count,  that  the  defendants  on  a  certain 
public  and  common  highway,  in  the  parish  of  Appledown,  un- 
lawfully and  indecently  did  expose  their  bodies  and  persons 
naked  and  uncovered  in  the  presence  of  divers  subjects  then  and 
there  being,  and  within  sight  and  view  of  divers  others  passing 
and  repassing  in  the  highway,  to  the  common  nuisance  of  the 
subjects  of  the  Queen. 

The  defendants  pleaded  not  guilty. 

f)  Reported  by  W.  F.  Finlason,  Barrister-at-Law. 
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2]     *  Hawkins ,  Q.C.,  and  Grantham  for  the  prosecution. 
WiUovgbby  and  -4.  -L.  Smith  for  the  defendants. 

Hawkins,  in  opening  the  case,  cited  Rex  v.  Orowdon  (2  Camp. 
N.  P.  C,  89),  where  a  defendant  was  convicted  of  indecency  in 
bathing  at  Brighton  in  view  of  houses  recently  erected.  Al- 
though in  the  present  case  it  was  not  alleged  that  the  bathing 
was  within  view  of  the  houses,  it  was  urged  that,  as  it  was  on  a 
public  pathway,  it  was  the  same  case  in  point  of  principle. 

It  appeared  that  the  bathing  took  place  in  the  sea,  at  a  spot 
about  two  miles  from  Chichester,  and  half  a  mile  from  the  near- 
est dwelling  house,  at  the  mouth  of  the  Lavant,  a  stream  flowing 
from  Chichester  and  where  the  water  was  deeper  than  elsewhere 
on  that  part  of  the  coast.    The  bathing-place  was  on  a  public 
footway  from  Chichester,  on  a  bank  or  sea-wall  along  the  beach. 
The  side  of  the  bank  next  to  the  sea,  as  it  was  a  sea-wall,  was 
not  accessible  as  a  place  for  dressing  and  undressing,  ^nd  so  the 
bathers  dressed  and  undressed  on  the  land  side  of  the  path. 
Hence  they  passed  naked  to  and  from  the  sea  across  the  path; 
and  it  was  proved  that  as  many  as  eighteen  or  twenty  women 
passed  along  the  footpath  in  the  course  of  a  day,  and   that 
sometimes  they  had  to  turn  back  in  order  to  avoid  the  bathers. 
The  bathing  took  place,  not  merely  in  the  morning  and  evening, 
but  in  the  afternoon,  at  the  time  women  were%  walking  along 
the  path.     Moreover,  as  the  bank  was  five  or  six  feet  high,  the 
bathers,  when  on  the  path,  were  seen  at  some  distance. 

It  was  proved  that  bathing  went  on  at  the  time  women  were 
passing,  and  that  sometimes  they  had  to  turn  back.  The  path- 
way was,  it  was  stated,  one  of  the  most  pleasant  walks  round 
Chichester,  and  a  good  deal  frequented  by  ladies,  especially  in 
that  season  of  the  year  when  bathing  went  on,  dnd  the  prose- 
cutor, Mr.  Stanford,  whose  house  was  within  half  a  mile  of  the 
bathing-place,  stated  that  the  bathers  could  be  seen  from  some 
of  the  windows  of  his  house  and  from  his  garden.  But  it  did 
not  appear  that  complaints  had  been  made  until  the  prosecutor 
purchased  the  house  about  two  years  ago,  and  it  also  appeared 
that  there  was  another  house  nearer  than  his,  and  that  the  in- 
habitants did  not  complain,  the  nearest  house  being  above  a 
quarter  of  a  mile  from  the  bathing-place.  Further,  it  appeared 
that  for  more  than  half  a  century  bathing  had  taken  place  there 
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without  any  complaint,  and  that  there  had  not  been  on  the  part 
of  any  of  the  defendants  any  exposure  beyond  what  was  neces- 
sarily incident  to  bathing.  Nevertheless,  it  appeared  that  the 
pathway  from  which  the  bathing  took  place  was  one  of  the  most 
pleasant  walks  in  the  neighborhood  of  Chichester,  and  that  it 
was  practically  closed  to  females  daring  the  bathing  season, 
which  was,  of  coarse,  the  finest  portion  of  the  year. 

Cockburn,  C.J. — If  the  place  where  the  bathing  went  on  was 
a  place  where  persons  could  not  bathe  without  indecent  expos- 
ure, it  was  a  place  where  bathing  ought  not  to  go  on.  Un- 
doubtedly, if  it  was  a  place  where  people  rarely  passed,  and 
where  there  *was  no  necessity  for  passing  at  all,  it  would  [3 
be  a  material  element  in  the  case.  But  the  mere  fact  that  bath- 
ing could  not  go  on  in  the  place  without  exposure  was  not 
enough  to  excuse  the  exposure,  and  was  rather  a  reason  why 
the  bathing  ought  not  to  go  on.  Upon  these  facta  it  was  quite 
impossible  that  the  defendants  could  not  resist  a  conviction 
upon  this  indictment  There  was,  it  appeared,  a  public  footway 
frequented  in  fine  weather  by  the  inhabitants  of  Chichester, 
and  which  must  be  taken  to  be  an  ancient  and  accustomed  foot- 
way. It  was  impossible  to  set  up  a  customary  right  to  bathe 
close  to  the  path  in  such  a  way  as  to  violate  public  decency, 
and  thus  to  be  inconsistent  with  the  use  of  the  footway  by  any 
of  the  Queen's  subjects,  especially  of  the  female  sex.  No  one 
could  suppose  that  respectable  women  could  frequent  the  foot- 
path where  men  were  in  the  habit  of  bathing  and  were  conse- 
quently seen  in  a  state  of  nudity.  It  was  clear,  therefore,  that 
the  usage  so  to  bathe,  however  long  ft  might  have  existed,  could 
not  be  upheld,  and  that  those  persons  who  thus  exposed  them- 
selves upon  or  near  to  a  public  footway  were  liable  to  be  in- 
dicted for  indecency.  There  must,  if  the  prosecution  was 
pressed,  be  a  verdict  of  guilty  upon  this  indictment,  unless  the 
facts  as  thus  shown  in  evidence  could  be  altered. 

It  was  not  suggested  for  the  defence  that  the  facts  could  be 
altered. 

m 

Hawkins,  for  the  prosecution,  stated  that  it  was  not  desired 
to  press  the  prosecution,  if  the  protection  for  the  future  could 
he  secured,  and  thereupon  it  was  agreed  between  the  parties 
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that  bathing  henceforth  should  take  place  from  a  shed  to  be 
erected  for  the  purpose,  and  on  this  condition  the  jury  were 
discharged. 


To  render  an  exposure  indecent  it 
must  be  in  a  public  place  but  it  need  not 
be  in  a  public  street  or  highway.  One 
who  indecently  exposes  his  person  on 
the  roof  of  a  house  in  view,  from  the 
back  windows  of  several  houses,  and  is 
actually  seen  by  several  persons,  is  guilty 
of  an  indecent  exposure,  in  a  public 
place ;  Begina  v.  Thallman,  Leigh  and 
Cave,  826;  9  Cox,  888. 

In  Begina  v.  Holmes,  Dearsly's  C.  C. 
Res.  207 ;  8  Carr.  and  Kirwan,  860,  it  was 
held  that  an  omnibus  was  a  public  place 
and  that  an  indecent  exposure,  to  several 
persons  therein,  was  an  indictable  of- 
fence. In  Begina  v.  Elliott  and  White, 
Leigh  and  Cave,  103,  it  was  doubted 
whether  parties  who  committed  forni- 
cation in  open  day  on  a  common  in  the 
sight  of  one  witness  only,  there  being 
no  proof  that  any  one  was  passing  over 
the  common,  were  guilty  of  an  offence. 
In  Begina  v.  Webb,  1  Denison,  849, 8 
Cox,  188,  it  was  held  that  an  indecent 
exposure  in  a  place  of  public  resort,  if 


actually  seen  only  by  one  person,  no 
other  person  being  in  a  position  to  see 
it,  was  not  a  public  nuisance. 

In  Begina  v.  Orchard  and  ThuriU.  3 
Cox,  248,  it  was  held  that  an  urinal  with 
boxes  or  divisions  for  the  convenience 
of  the  public  and  situated  in  an  open 
market  was  not  a  public  place.  But  this 
case  was  disapproved  of  and  a  convic- 
tion had  under  substantially  the  same 
state  of  facts  in  Begina  v.  Harris  and 
Cocks,  11  Cox,  659,  L.  R.  1  Crown 
Cases  Reserved,  282. 

Although  an  indecent  exposure  seen 
by  but  one  person  is  not  indictable,  it  is 
otherwise  if  there  be  other  persons  in 
such  a  situation  that  they  might  have 
seen  it ;  Begina  v.  FarreU,  9  Cox  446, 
Ireland,  Court  of  Criminal  Appeal.  An 
indictment  charging  the  offence  to  have 
been  committed  in  a  public  highway 
is  not  sustained  by  proof  of  an  offence 
near  the  highway  though  in  full  view 
of  it ;  Begina  v.  FarreU,  9  Cox,  446. 


HOME  CIRCUIT. 

Hertford,  March  2, 1871. 

(Before  Mr.  Justice  Hannen.) 
Reg.  v.  Chapman.  (*) 

(12  Cox's  Criminal  Cases,  4.) 

Murder — Besistance  of  arrest  under  warrant  for  misdemeanor — Necessity  for 

possession  of  the  warrant  by  the  officer. 

In  order  to  justify  an  arrest,  even  by  an  officer,  under  a  warrant,  for  a  mere 
misdemeanor,  it  is  necessary  that  he  should  have  the  warrant  with  him  at  the 

O  Reported  by  W.  F.  Finlason,  Esq.,  Barrister-at-Law. 
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time.  Therefore,  in  a  case  where  the  officer,  although  he  had  seen  the  warrant, 
had  it  not  with  him  at  the  time :  and  it  did  not  appear  that  the  party  knew  of  it 

Held,  that  the  arrest  was  not  lawful. 

And  the  person  against  whom  the  warrant  was  issued  resisting  his  apprehen- 
sion and  killing  the  officer, 

Hdd,  that  it  was  not  murder ;  and  the  prisoner  was  convicted  of  manslaughter 
only. 

Murder. — The  prisoner  was  indicted  for  the  murder  of  one 
Snow,  on  the  10th  of  January  last 
Clark  and  Walker  for  the  prosecution. 
Woolleit  and  Oroome  for  the  prisoner. 

In  October,  1865,  an  information  issued  against  the  prisoner 
at  Bennington,  in  Hertfordshire,  for  an  offence  against  the  Game 
Laws ;  and  as  he  did  not  appear,  a  warrant  was  issued  against 
Mm,  directed  in  the  usual  form  to  "  all  peace  officers."  He  had 
absconded  and  resided  in  Middlesex,  until  in  January  last  he 
returned  to  Bennington,  the  place  of  his  former  residence,  where 
the  deceased,  a  police  officer,  who  had  only  been  three  or  four 
years  in  the  service,  was  stationed.  In  the  meantime  the  officer, 
in  common  with  the  other  officers  of  the  county  force  of  the 
district,  had  received  instructions  to  arrest  the  prisoner  when- 
ever they  could  find  him,  and  the  warrant  was  shown  to  him 
and  the  others.  It  did  not  appear,  however,  that  the  officer 
knew  the  person  of  the  prisoner,  or  that  the  latter  knew  of  the 
warrant,  or  that  he  knew  the  officer,  and  indeed  the  contrary 
rather  appeared. 

On  the  10th  of  January  the  prisoner  was  walking  in  the  * 
♦neighborhood  of  Bennington,  with  the  pieces  of  a  gun,  [5 
which  could  so  be  divided  and  put  together  for  use,  in  the 
pockets  of  his  jacket,  where  the  marks  of  them  could  be  seen. 
He  met  a  boy,  of  whom  he  asked  the  way,  and  who  saw  the 
marks  of  the  pieces  of  the  gun  in  his  pockets.  Shortly  after- 
wards the  boy  heard  a  gun  go  off,  and  soon  after  the  prisoner 
rejoined  him,  and  then  left  him.  As  he  was  going,  the  boy  saw 
Snow,  the  deceased,  coming  towards  them,  and  said  to  the  pri- 
soner, " There  is  Mr  Snow  coming!"  to  which  the  prisoner 
answered,  as  he  was  going,  "  Oh  is  he  ?"  The  deceased  followed 
him,  and  the  boy,  looking  back,  saw  him  put  his  hand  upon  the 
prisoner's  jacket,  near  the  pocket.  The  boy  saw  no  more,  and 
left  the  spot.  Shortly  afterwards  the  deceased  was  seen  to 
2  Eno.  Rep.1  21 
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stagger  home,  and  Boon  died  from  the  effects  of  the  fracture  of 
tho  skull  produced  by  two  blows,  apparently  with  the  butt  end 
nf  a  gun,  or  some  similar  weapon.  At  the  spot  where  the  boy 
saw  the  two  men  together,  there  were  marks  of  a  straggle ;  and 
at  another  spot  some  sixty  yards  off  marks  of  a  still  more-  severe 
struggle ;  and  from  this  latter  spot  there  were  tracks  of  a  man 
running  away.  No  one  else  was  near  the  apot,  and  there  was 
no  doubt  that  the  prisoner  had  inflicted  the  blows.  The  pieces 
nf  a  gun  was  found  in  his  possession,  and  when  he  was  charged 
he  said,  "  I  did  not  kill  the  man." 

The  case  for  the  prosecution  rested  throughout  npon  the 
ii'iory  of  an  attempt  to  arrest  the  prisoner  on  the  warrant,  and 
of  resistance  to  the  arrest;  but  it  appeared  that  the  deceased 
had  not  the  warrant  with  him  at  the  time,  nor  had  he  ever  had 
it  in  his  possession,  though  he  had  once  seen  it.  Nor  was  there 
any  evidence  that  he  had  any  knowledge  of  the  person  of  the 
prisoner,  or  that  he  intended  to  arrest  him  under  the  warrant 
Woolktt,  for  the  prisoner,  submitted  that  the  attempt  to  arrest 
the  prisoner  under  the  warrant  was  not  lawful,  as  the  officer 
had  not  the  warrant  at  the  time,  and  cited  Golliard  v.  Laxion 
(31  L.  J.  123,  M.  C). 

Clark,  for  the  prosecution,  submitted  that  the  instructiona  of 
the  officer's  superiors,  and  the  existence  of  the  warrant,  which 
lie  had  seen,  justified  the  attempt  to  arrest. 

Hannen,  J.,  held  otherwise ;  and,  on  the  authority  of  the  case 
cited,  ruled  that  the  attempt  to  arrest  under  the  warrant  coold 
not  be  justified. 

Clark  then  relied  on  the  Poaching  Prevention  Act  (25  A  26 
Vict.  c.  114),  a.  3  ;  bat, 

Hansen,  J.,  ruled  that,  as  the  whole  case  for  the  prosecution 
had  been  conducted  upon  the  ground  of  an  attempt  to  arrest 
under  the  warrant,  the  case  could  not  now  be  pnt  upon  a  dif- 
ferent footing. 

Woollett,  for  the  prisoner,  then  went  to  the  jury,  submitting 
that  aB  it  was  ruled  that  the  attempt  to  arrest  him  was  illegal, 
he  wsb  entitled  to  resist  it,  and  in  so  doing  to  inflict  any  violence 
that  might  be  neceBsary ;  so  that,  unless  he  had  inflicted  violence 
(j  j  *not  necessary  for  that  object,  he  waB  entitled  to  an  absolute 
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acquittal.  And,  to  show  that  theVe  was  no  violence  greater  than 
was  necessary,  he  urged  the  circumstances  that  there  were  two 
struggles  and  only  two  blows ;  and  that  the  conduct  and  expres- 
sions of  the  prisoner  showed  that  he  had  no  intention  of  killing 
the  officer,  and  no  idea  that  he  had  inflicted  mortal  injuries,  for 
he  left  him  still  able  to  walk  away,  and  ran  away  himself. 

Hannen,  J.,  to  the  jury. —  Assuming  that  the  prisoner  caused 
the  death  of  the  deceased,  it  would  be  for  the  prisoner  to  show 
a  justification.  In  the  absence  of  such  a  justification  the  pre- 
sumption of  law  would  be  that  he  intended  to  kill  the  deceased. 
But  the  law  considers  that  in  some  cases  there  may  be  circum- 
stances which,  though  they  fall  short  of  a  justification,  establish 
such  a  provocation  as  may,  on  account  of  the  excitement  it  has 
occasioned,  so  far  excuse  the  act  as  to  reduce  the  offence  to  man- 
slaughter. Among  these  circumstances  is  the  provocation  sup- 
posed to  arise  when  the  deceased  has  endeavored,  without  lawful 
authority,  to  arrest  the  prisoner  and  to  deprive  him  of  his  liberty. 
But  it  does  not  follow  that,  because  there  has  been  such  provo- 
cation, therefore  it  will  justify  taking  the  life  of  the  officer.  Far 
from  it.  The  prisoner  is  only  excused  to  the  extent  that  it  is 
presumed  he  acted,  not  with  malice,  but  from  the  excitement 
of  the  moment  In  a  similar  case  (*),  where  the  prisoner,  with 
a  weapon  he  had  in  his  hand,  had  killed  the  officer,  that  great 
judge  Baron  Parke  said  it  was  manslaughter.  In  such  cases  it 
is  only  an  indulgence  which  the  law  allows  to  a  man,  and  which 
amounts  only  to  an  excuse  to  reduce  the  crime  to  manslaughter. 
If,  therefore,  in  the  present  case,  the  prisoner  inflicted  the  blow 
you  have  heard  described,  and  which  caused  the  death  of  de- 
ceased, he  is  guilty  of  manslaughter. 

Verdict  — guilty  of  Manslaughter.    Sentence  — 
fifteen  years9  penal  servitude. 

P)  B.    v.  Patience  (7  C.  &  P.  775).  (4  P.  &  F.  153)  where  the  same  distinc- 

There,  however,  the  prisoner,  without,  tion  is  drawn ;  and  see  the  old  law, 

«>  far  as  appeared,  any  necessity,  drew  Simpson's  ease  (4  Inst,  885). 
his  knife  and  stabbed  the  officer  without       To  the  same  effect  as  the  principal 

any  intermediate  struggle  or  attempt  to  case  is  Galliard  v.  Lazton,  9  Cox  127,  in 

get  awaj.    And  see  Beg.  v.  Phelps  (2  the  court   of    Queen's   Bench    before 

Gu.  &  M.  180),  and  see  Beg.  v.  LocUey  Wightman  &  Crompton,  J.  J. 
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Lewes,  Much,  23, 1871. 

(Before  Lord  Chief  Jurtiee  Cockbtjbh.) 
■Rbg.  v.  Tate  (a). 

12  Cos's  Criminal  Cases,  7. 
Perjury  —  Materiality  —  Relevant}/  to  the  legal  charge. 
On  an  Indictment  for  perjury  committed  on  the  hearing  of  a  charge  of  assault 
by  a  husband  on  hie  wife,  an  assignment  of  Perjury  in  a  Btatemoat  by  the  pri- 
soner, u  a  witness  for  the  husband,  that  he  had  seen  the  wife  committing  adultery 
(of  which  he  had  told  the  husband),  held  bad  for  immaterialy,  as  the  supposed 
atalemen  would  not  be  legally  relevant  to  the  charge  of  assault  aa  affording  no 
ground  of  legal  justification. 

Perjury, —  The  prisoner  was  indicted  for  wilful  perjury 
committed  on  the  hearing  of  a  charge  against  one  Smith  for 
an  assault  upon  his  wife,  and  the  assignment  of  perjury  was  on 
a  statement  by  the  prisoner  —  as  a  witness  for  the  husband, 
Smith  —  that  he  had  seen  Smith's  wife  under  such  circum- 
stances as  to  lead  to  the  impression  that  she  was  committing 
adultery,  which  he  had  told  Smith  just  before  the  assault 

Graneham  for  the  prosecution. 

Hall  for  the  prisoner. 

On  the  case  being  opened, 

Hall  submitted  for  the  prisoner  that  the  assignment  of  per- 
jury was  bad,  as  being  immaterial.  It  was  not  material  to  the 
charge  of  an  assault,  as  it  did  not  effect  the  fact  of  an  assault. 

Cockbtjbm,  C.J'. —  The  statement  that  the  prisoner  had  seen 
the  wife  of  Smith  committing  adultery,  though  told  to  Smith, 
would  not  be  legally  material  on  the  charge  of  assault  It 
could  affect  the  tact  of  the  assault,  nor  the  legal  liabilitiy  for  it, 
for  it  conld  afford  no  legal  justification.  At  the  utmost  it' 
could  only  suggest  a  provocation,  which  might  afford  some 
mitigation  of  punishment;  but  it  could  not  affect  the  legal 
character  of  the  act  of  assault  or  the  legal  liability  for  it  The 
(')  Reported  by  W.  F.  Finlason,  Esq.,  Barriater-at-law. 
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prisoner,  therefore,  could  not  be  convicted  upon  this  indictment, 
as  the  assignment  of  perjury  was  not  legally  material. 

Verdict — not  guilty. 


*HOME  CIRCUIT.  © 

Lewes,  March  21, 1871. 

Before  Lord  Chief  Justice  Cockbubn. 
Esq.  v.  Roxburgh.(1) 

(12  Cox's  Criminal  Cases  8.) 

Assaulting  a  police-constable — Resistance  of  removal  from  a  house — Lawful- 
ness of  constable's  use  of  force  for  the  purpose  —  Practice  —  Felonious  assault — 
Discharge  of  jury  and  conviction  for  a  common  assault,  with  a  view  to  compen- 
sation. 

Although  a  police-constable  may  not  be  bound,  in  the  execution  of  his  duty,  to 
assist  the  occupier  of  a  house  in  putting  out  an  intruder,  yet  he  may  lawfully 
do  so,  and  if  he  sustains  violence  in  so  doing,  the  party  inflicting  such  violence 
though  he  may  not  be  indictable  for  assaulting  a  ponce  constable  in  the  execu- 
tion of  his  duty,  will  be  liable  to  a  conviction  for  an  assault,  as  he  cannot  justify 
resistance  to  the  force  lawfully  used  to  eject  him. 

On  an  indictment  for  a  felonious  assault,  the  jury  being  unable  to  agree  as  to 
the  felonious  intent,  were  discharged  by  arrangement,  in  order  that  the  prisoner, 
might  plead  guilty  to  a  common  assault  with  a  view  to  compensation. 

« 

*The  prisoner  was  indicted  for  feloniously  assaulting  one 
Chalmers,  with  intent  to  do  him  grievous  bodily  harm. 
WittoiigJiby  for  the  prosecution. 
Barrow  for  the  defence. 

It  appeared  that  the  prisoner  had  been  drinking  at  a  public- 
house,  and  was  so  much  the  worse  for  liquor  that  the  publican 
desired  to  get  him  out,  and  called  in  Chalmers,  a  police-con- 
stable. The  man  had  wanted  to  go  to  bed,  and  the  publican 
had  assented  to  this,  but  the  man  desired  a  light,  with  which, 
on  account  of  his  condition,  the  publican  refcsed  to  entrust  him. 
Thereupon  the  prisoner  said  he  would  leave,  and  then  he  said 

(l)  Reported  by  W.  F.  Finlason,  Esq.,  Barrister-at-Law. 
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he  would  not,  and  upon  this  the  publican  desired  the  prose- 
cutor to  assist  in  ejecting  him,  which  he  atttempted  to  do.  In 
resisting  him  the  prisoner  inflicted  a  serious  injury,  for  which 
he  was  now  indicted.  The  defence  was,  that  the  violence  need 
by  the  prosecutor  was  unlawful,  as  he  had  no  right  to  use  force 
to  eject  the  prisoner,  and  was  acting  beyond  his  duty  in  doing 
9]  so ;  and  the  "magistrates  had  so  tar  acquiesced  in  this  view 
that  the  prisoner  had  not  been  committed  or  indicted  for 
assaulting  the  police-officer  in  the  discharge  of  his  duty,  bnt 
only  for  inflicting  grievous  bodily  harm. 

Cockbkukn,  C.J.,  said  that,  although,  no  doubt,  the  prose- 
cutor might  not  have  been  acting —  strictly  speaking —  in  the 
execution  of  his  duty  as  a  police  officer,  since  he  was  not 
actually  obliged  to  assist  in  ejecting  the  prisoner,  yet  he  was 
acting  quite  lawfully  in  doing  so ;  for  the  landlord  had  a  right 
to  eject  the  prisoner  under  the  circumstances,  and  the  prosecutor 
might  lawfully  assist  him  in  bo  doing. 

The  question  was  as  to  the  felonious  intention  with  which 
the  injury  was  inflicted. 

The  jury  not  being  able  to  agree  after  having  been  locked  up 
some  time, 

BarraWy  for  the  prisoner,  applied  to  have  them  discharged, 
that  he  might  be  permitted  to  plead  guilty  to  a  common  assault, 
on  the  understanding  that  the  prisoner  should  make  compensa- 
tion to  the  prosecutor. 

WiUaughby,  for  the  prosecutor,  assented. 

Cocebu&n,  C.J.,  said  that,  under  the  circumstances,  he  saw 
no  objection  to  this  coarse,  and  he  discharged  the  jury  ac- 
cordingly. 

The  prisoner  pleaded  guilty  to  an  assault,  for  which  he  was 
fined  one  shilling  and  discharged,  having  —  in  court — paid 
260£.  as  compensation  to  the  prosecutor. 

In  Shaw  v.  Ohcmtie,  8  Carrington  and  of  his  master,  at  a  late  hoar  at  night, 
Kirwan  21 ,  it  was  held  that  if  a  person  be  violent  in  his  manner,  and  be  making 
came  Into  a  house,  or  in  In  it,  and  makes  a  great  noise,  and  abase  hie  matter,  and 
a  noise  and  disturbs  the  peace  of  the  la;  hold  of  him  and  struggle  with  him, 
family,  although  no  assault  has  been  the  master  will  be  justified  in  giving 
committed,  the  master  of  the  house  may  the  servant  into  the  custody  of  a  police- 
turn  him  out  or  call  a  policeman  to  do  man,  to  be  dealt  with  according  to  la*. 
ao ;  and  that  if  a  servant,  in  the  house 
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January  28, 1871. 

(Before  Boyill,  C.  J.,  Channell,  B.,  Willbs,  J.,  Pioott,  B., 

and  Hannbn,  J.) 

Rbg.  v.  Cookb^1) 

12  Cox's  Criminal  Cases  10. 
Larceny —  False  pretences — Master  and  servant. 

The  prisoner,  a  foreman,  by  fraudulently  misrepresenting  that  211.  IBs.  was 
dae  for  wages  to  the  men  under  him,  obtained  that  sum  from  his  master's 
cashier.  On  the  pay-sheet  made  out  by  the  prisoner  1/.  10*.  id.  was  set  down  as 
due  to  W.,  whereas  only  11.  80.  was  due,  and  that  amount  only  was  paid  by  pri- 
soner to  W.  out  of  the  211. 18s. ;  the  excess,  2s.  4d.,  was  appropriated,  out  of  the 
21/.  18*,  to  the  prisoner's  own  use,  he  intending  so  to  appropriate  it  at  the  time 
he  received  the  21?.  18*. : 

Held,  that  the  prisoner  was  guilty  of  larceny  of  the  2s.  Ad. 

Case  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Worcestershire  Quarter  Sessions. 

At  the  Worcestershire  Quarter  Sessions,  held  on  the  2nd  of 
January,  1871,  the  above  named  prisoner,  Edwin  Cooke,  was 
tried  before  me  for  stealing  certain  moneys  belonging  to  his 
master,  one  George  Hands. 

The  said  George  Hands  was  a  currier  at  Kidder  minister,  and 
in  the  habit  of  employing  several  workmen  in  his  said  business. 

The  prisoner  was,  in  and  before  the  month  of  November  last, 
and  continued  until  the  early  part  of  the  following  month  to  be, 
a  servant  of  the  said  George  Hands,  being  employed  at  a  weekly 
salary  as  a  confidential  foreman  over  the  workmen. 

It  was  part  of  the  duty  of  the  prisoner  to  engage  and  dismiss 
the  workmen,  as  occasion  required ;  and  he  generally,  but  not 
invariably,  consulted  his  master  as  to  such  engagement  and  dis- 
missal, and  as  to  the  amount  of  wages  at  which  such  workmen 
were  to  be  engaged. 

The  workmen  were  engaged  at  so  much  a  week  for  ordinary 
time,  and  they  were  to  be  paid  after  the  same  proportionate 
rate  for  any  over  time. 

f)  Reported  by  John  Thompson  Esq.,  Barrister-at-law. 
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A  wages  book  was  kept  at  the  master's  counting  house,  and 
H]*was  given  out  to  the  prisoner  on  the  morning  of    every 
Saturday  (which  was  the  pay-day  for  the  workmen),  in  order 
that  he  might  enter  on  a  pay-sheet  in  the  said  book  the  names 
of  the  several  workmen  who  had  been  employed   during-   tie 
week,  and  to  set  opposite  to  each  person's  name  the  amount 
due  to  him  for  wages.     When  this  was  done,  the  prisoner,  ac- 
cording to  the  usual  practice,  brought  back  the  book  to  the 
counting-house,  and  gave  it  to  the  master's  cashier,  who  gen- 
erally showed  it  to  the  master.     The  several  sums  entered  in 
the  pay-sheet  were  then  added  up,  and  the  total  amount  paid 
by  the  cashier  to  the  prisoner,  whose  duty  it  would  be  to  pay 
thereout  to  the  several  workmen  their  respective  wages. 

Among  the  workmen  so  employed  under  the  prisoner  in  the 
month  of  November  last  was  a  man  named  Williams,  who  had 
been  engaged  by  the  prisoner  at  245.  a  week  for  ordinary  time 
(overtime,  if  any,  to  be  paid  for  in  addition  at  the  same  propor- 
tionate rate).    During  the  week  ending  the  12th  of  November 
last,  Williams  had  worked  overtime,  and  the  wages  due  to  him 
for  that  week,  calculated  at  the  rate  of  245.  a  week,  amounted 
to  the  sum  of  1/.  85.,  and  no  more.     The  prisoner,  however,  had 
before  this  time  fraudulently  represented  to  his  master    that 
Williams  had  been  engaged  at  the  rate  of  265.  a  week,  and  in 
the  aforesaid  pay-sheet  for  the  week  ending  the  12th  of  No- 
vember last  he  fraudulently  set  opposite  the  name  of  Williams, 
instead  of  the  said  sum  of  11.  8s.  (the  correct  amount  due  to 
him),  the  sum  of  1L  10s.  id.,  being,  in  fact,  the  amount  that 
Williams  would  have  been  entitled  to  if  he  had  been  engaged 
at  the  rate  of  265.  instead  of  245.  a  week. 

The  total  amount  of  the  wages  in  the  said  pay-sheet  for  that 
week,  including  the  said  sum  of  11.  10s.  id.,  so  represented  to 
be  due  to  Williams,  was  the  sum  of  21/.  I85.,  and  the  said  cashier, 
in  ignorance  of  the  fraud  practised  by  the  prisoner,  and  believ- 
ing that  the  said  pay-sheet  was  correct,  on  the  same  12th  of 
November  paid  to  the  prisoner  out  of  his  master's  moneys  the 
said  sum  of  21/.  185.,  in  order  that  he  might  by  means  thereof 
pay  the  several  workmen  mentioned  in  the  pay-sheet  the  wages 
due  to  them  respectively,  and  the  prisoner  was  not  authorized, 
either  by  his  master  or  by  the  cashier,  to  apply  any  part  of  such 
moneys  for  any  other  purpose.         • 
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After  obtaining  the  said  sum  of  211.  18s.  from  the  cashier  in 
manner  aforesaid,  and  on  the  same  day,  the  prisoner  paid  there- 
out to  Williams  the  sum  of  1L  85.,  being  the  correct  amount 
of  the  wages  due  to  him,  and  fraudulently  appropriated  there- 
out to  his  own  use  the  sum  of  25.  4rf.,  being  the  excess  of  the 
sum  represented  in  the  said  pay-sheet  to  be  due  to  Williams 
over  the  sum  actually  due,  and  the  prisoner  intended,  at  the 
time  when  he  obtained  the  said  money  from  the  cashier,  to  ap- 
propriate the  said  excess  to  his  own  use,  and  to  defraud  his 
master  of  the  same. 

The  appropriation  of  this  excess  of  25.  4d.  was  the  subject  of 
the  first  count  of  the  indictment,  on  which  the  prisoner  was  tried. 
♦There  were  two  other  counts  charging  the  prisoner  with  [12 
stealing  moneys  belonging  to  his  master,  but  the  facts,  except 
as  to  the  names,  dates,  and  amounts,  being  exactly  the  same  as 
those  proved  under  the  first  count,  are  not  necessary  to  be  stated 
for  the  purposes  of  this  case. 

It  was  objected  by  the  counsel  for  the  prisoner  that,  even  if 
the  above  facts  were  proved,  the  offence  of  the  prisoner  was  not 
a  felony,  but  that  of  obtaining  money  by  false  pretences. 

I  decline  to  withdraw  the  case  from  the  jury  on  t^J^objec- 
tion ;  but  a  verdict  of  guilty  having  been  returned,  I  reserved 
the  point  for  the  consideration  of  this  Court,  and  judgment  was 
in  the  meantime  postponed;  and  the  prisoner,  not  having,  as  I 
believe,  been  able  to  obtain  the  required  bail,  is  now  detained 
in  the  Worcester  prison. 

The  question  on  which  I  respectfully  desire  the  opinion  of 
the  Court  is,  whether  the  prisoner,  on  the  faregoing  state  of 
fects,  was  properly  found  guilty  of  felony. 

(Signed).  R.  Paul  Amphlett, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

F.  T.  Streetm  (Jelf  with  him),  for  the  prisoner.— The  convic- 
tion for  larceny  was  wrong,  for  the  offence  (if  any)  committed 
by  the  prisoner  amounts  only  to  obtaining  money  by  false  pre- 
tences. The  cashier  had  authority  from  his  master  to  pay  the 
21£.  185.  to  the  prisoner,  and  he  did  so,  intending  to  part  with 
the  money  absolutely  to  the  prisoner.  The  property  being 
parted  with  by  the  cashier,  the  offence  was  not  larceny.  In 
White  v.  Garden  (10  C.  B.  927),  Talfourd,  J.,  said:  "There  is 

2  Eno.  Rep/1  22 
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a  very  obvious  distinction  between  the  cases  of  goods  obtained 
by  felony  and  fraud,  or  false  pretences.     In  the  one  case  the 
owner  of  the  goods  has  no  intention  to  part  with  the  propertv; 
in  the  other  he  has."    Lord  Wensleydale  expressed  the  same 
view  in  Powell  v.  Hoyland  (6  Ex.  70).     The  same  distinction  be- 
tween larceny  and  false  pretences  is  laid  down  in  2  Russell  on 
Crimes,  200  (4th  edit.),  Arch.  Crim.  Plead.  312  (16th  edit.),  and 
2  East  P.  C.  816 ;  and  the  distinction  is  a  substantial  and  mate- 
rial one,  and  was  upheld  in  Reg  v.  Prince  (11  Cox  C.  C.  193;  38 
L.  J.  8,  M.  C).     [Bovill,  C.J. —  Assume  that  it  was  not  larceny 
when  he  obtained  the  gross  sum  from  the  cashier;  but  when 
he  had  paid  away  all  that  he  ought  to  have  paid  away,  and  there 
remained  a  balance  in  his  hands,  whose  money  was  that  ?      Was 
it  not  his  master's,  and  if  so,  does  not  the  case  fall  within  the 
late  Act  as  one  of  a  fraudulent  conversion  of  the  balance  to  the 
prisoner's  own  use,  which  offence  the  Act  defines  to  be  larceny  ?] 
This  was  not  a  bailment  of  the  money  to  the  prisoner ;   there 
was  no  specific  coin  of  which  the  prisoner  was  a  bailee,  and 
bound  to  restore.     The  test  is,  whether  at  the  time  the  cashier 
parted  with  the  money  to*  the  prisoner,  he  intended  to  part  with 
the  ownership  in  it,  and  it  is  submitted  upon  the  facts  stated 
that  he  did.     The  offence  was  complete  at  the  time  the  prisoner 
13]  obtained  the  money  by  the  *false  pretences.     In  Reg.  v. 
Thompson  (9  Cox  C.  C.  222 ;  L.  &  C.  233),  a  merchant's  clerk, 
having  fraudulently  represented  to  the  cashier  that  a  larger 
sum  than  11.  35.  was  due  for  dock  dues,  and  obtained  it,  and 
appropriated  the  difference  to  his  o  vn  use,  was  held  not  to  have 
been  guilty  of  larceny.    There  Williams  and  Wightman,  J  J., 
both  pointed  out  the  difficulty  there  was  as  to  any  particular 
coin  having  been  stolen  by  the  prisoner,  as  the  money  was  paid 
over  to  the  prisoner  in  a  lump,  and  he  was  justly  entitled  to  a 
part  of  what  was  so  paid  to  him.     And  Pollock,  C.B.,  said, 
"  No  doubt  the  prisoner  obtained  the  money  by  false  pretences, 
but  it  was  not  larceny."    That  case  proceeded  on  the  princple 
decided  in  Reg.  v.  Leonard  (3  Cox  C.  C.  284  ;  1  Den.  C.  C.  304), 
where  the  prisoner  was  a  foreman,  and  the  money  was  obtained 
by  cheque.     The  following  cases  were  then  cited  to  show  that 
this  was  not  a  case  of  fraud  by  a  bailee ;  Beg.  v.  Prince  (supra) ; 
Meg.  v.  Hassell  (8  Cox  C.  C.  491) ;  Reg.  v.  Thompson  (9  Cox  C. 
0.,  222).    Here  the  money  was  parted  with  in  the  first  instance, 
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once  for  all,  and  to  put  it  as  money  stolen  after  the  correct 
amount  for  wages  was  paid  is  not  consistent  with  the  facts. 
[Bovill,  C.J.,  referred  to  Beg.  v.  Goode  (Car.  &  M.  682),  where 
the  master  gave  the  prisoner  3/.  to  pay  canal  dues,  and  he  paid 
a  part  only,  and  appropriated  the  rest  to  his  own  use,  and  the 
prisoner  was  convicted  of  larceny.]    That  case  is  commented 
on  in  a  note  in  Beg.  v.  Thompson  (9  Cox  C.  C.  222),  where,  after 
reviewing  all  the  cases,  it  is  said :  "  The  true  distinction  to  be 
drawn  from  these  cases  appears  to  be,  that  if  the  master  de- 
livers money  to  the  servant  for  a  specified  purpose,  with  the 
understanding  that  the  identical  coins  delivered  are  to  be  ap- 
plied to  that  purpose,  and  the  servant  converts  them  to  his  own 
use  with  a  felonious  intent,  he  is  quilty  of  felony ;  but  if  the 
master  delivers  to  the  servant  a  gross  sum  of  money,  to  make 
certain  payments  out  of  that  sum,  not  intending  that  the  iden- 
tical coins  delivered  shall  he  applied  to  any  particular  payment, 
but  leaves  the  servant  at  liberty  to  make  any  use  he  pleases  of 
the  specific  coin  delivered,  provided  he  applies  a  similar  amount 
of  money  to  the  purposes  indicated,  the  master  must  he  taken 
to  have  parted  with  the  money,  and  the  servant  cannot  he  con- 
victed of  larceny  if  he  convert  the  money  to  his  own  use, 
although  if  he  had  obtained  it  by  means  of  a  false  pretence,  he 
may  be  convicted  of  the  latter  offence.     This  view  of  the  law 
is  consistent  with  that  adopted  in  the  case  of  larceny  by  bailees, 
with  regard  to  whom  it  has  been  held  that  they  cannot  be  con- 
victed of  larceny  for  converting  to  their  own  use  money  de- 
posited with  them  in   cases  where  they  are  only  under  an 
obligation  to  return  the  amount,  and  not  the  identical  coin 
deposited."    [Willbs,  J. — That  note  is  very  good  law  with 
one  qualification,  that  where,  as  was  said  by  Lord  Wensleydale, 
money  is  handed  to  a  servant,  the  servant  must  primd  facie  be 
taken  to  hold  it  as  the  master's,  and  for  the  purpose  intended 
by  the  master.    Bovill,  C.  J.,  referred  to  Beg.  v.  Watts  (6  Cox 
*C.  C.  804).]    If  this  is  larceny  it  is  difficult  to  see  when  [14 
the  offence  was  complete.    Beg.  v.  Barnes  (5  Cox  C.  C.  112 ;  2 
Den.  C.  C.  59)  was  also  cited. 

J*.  0.  Griffiths  (Montagu  Williams  with  him),  for  the  prosecu- 
tion, was  stopped  by  the  Court. 

Bovill,  C.  J.— The  real  point  submitted  to  as  in  this  case  is 
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whether  there  was  any  evidence  to  go  to  the  jury  of  a  larceny- 
having  been  committed.     The  objection  raised  by  the  prisoner's 
counsel  was  that,  even  if  the  facts  stated  in  the  case  were  proved, 
the  offence  of  the  prisoner  was  not  a  felony,  but  that  of  obtain- 
ing money  by  false  pretences.    The    point  is  substantially 
whether  on  the  facts  stated  there  was  any  evidence  of  a  larceny 
that  ought  to  have  been  submitted  to  the  jury,  or  whether  the 
case  ought  to  have  been  withdrawn  from  them.     The  facts  are 
that  the  cashier  of  the  prosecutor,  in  ignorance  of  the    fraud 
practised  upon  him  by  the  prisoner,  paid  to  the  prisoner   21L 
185.  of  the  moneys  of  his  master,  in  order  that  he  might  by 
means  thereof  pay  the  several  workmen  mentioned  in  the  pay- 
sheet  the  wages  due  to  them  respectively,  and  the  prisoner  was 
not  authorized  either  by  his  master  or  by  the  cashier  to  apply 
any  part  of  such  moneys  for  any  other  purpose.     After  obtain- 
ing the  said  sum  of  211.  185.,  and  on  the  same  day,  the  prisoner 
paid  thereout  to  Williams  the  sum  of  11.  85.,  being  the  correct 
amount  of  the  wages  due  to  him,  and  fraudulently  appropriated 
thereout  to  his  own  use  the  sum  of  2s.  4d.,  being  the  excess  of 
the  sum  represented  in  the  pay-sheet  to  be  due  to  Williams 
over  the  sum  actually  due,  and  the  prisoner  intended  at  the 
time  when  he  obtained  the  money  from  the  cashier  to  appro- 
priate the  said  excess  to  his  own  use  and  to  defraud  his  master 
of  the  same.     The  whole  foundation,  therefore,  of  the  argument 
of  the  prisoner's  counsel  fails,  viz.,  that  the  jury  could  not  find 
the  identical  money  misappropriated,  because  the  case  states 
the  receipt  of  the  particular  sum  of  the  master's  money,  and 
that  the  prisoner  paid  thereout  \L  8s.  to  Williams,  and  fraudu- 
lently appropriated  thereout  to  his  own  use  25.  4d.,  being  the 
excess  of  the  sum  represented  in  the  pay-sheet     On  that  foot- 
ing this  case  steers  clear  of  the  difficulty  which  has  arisen  in 
many  of  the  cases,  for  upon  this  evidence  there  was  a  misappro- 
priation of  the  very  moneys  he  received  from  his  master.    It 
is  now  contended  that  the  money  was  obtained  by  false  pre- 
tences in  the  first  instance,  but  that  was  a  question  for  the  jury. 
Independently  of  that,  a  second  point  was  taken  ari  to  the  con- 
dition of  the  money  at  the  time  of  the  misappropriation.     Was 
it  the  property  of  the  master  ?    The  money  handed  over  to  the 
prisoner  through  the  hands  of  the  cashier  remained  the  property 
of  the  master,  and  though  in  the  actual  possession  of  a  servant, 


Vol.  XH.]  COX'S  CRIMINAL  LAW  CASES.  173 

Reg.  v.  Ccoke.  1871 

was  in  the  constructive  possession  of  the  master.    Under  tnese 
circumstances  a  servant  stands  in  a  different  position  to  a  bailee 
at  common  law.    A  bailee  is  possessed  of  certain  rights  over 
property   entrusted  to  hiui,  but  a  servant's  possession  is  the 
constructive  possession  of  his  master,  and  at  common  law  he 
*is  guilty  of  larcency  if  he  fraudulently  appropriates  his  [15 
master's  property  to  his  own  use.    In  some  cases,  where  a  ser- 
vant received  money  from  third  persons  on  account  of  his  mas- 
ter, it  was  formerly  said  there  was  no  constructive  possession 
in  the  master,  and  the  statutes  relating  to  embezzlement  were 
passed  to  meet  those  cases.     Reg.  v.  Watts  (6  Cox  C.  C,  804) 
was  an  instance  of  that.    There,  the  prisoner  being  a  servant 
and  the  money  received  being  his  masters',  and  constructively 
in  their  possession  at  the  time  the  prisoner  appropriated  it,  the 
prisoner  was  guilty  of  larcency.    In  this  case  the  money  re- 
mained in  the  possession  of  the  prisoner,  and  then  whose  money 
was  it  I     Why  the  masters'.    At  the  time  when  the  prisoner 
took  possession  of  the  2s.  4d.  and  appropriated  that  money,, 
whose  money  was  it  ?    I  answer,  the  master's ;  and  therefore  it 
seems  to  me  that  the  prisoner  was  guilty  of  larceny,  and  that 
there  was  abundant  evidence  in  support  of  this.    As  to  the  case 
of  Reg  v.  Thompson,  that  proceeded  altogether  on  the  ground 
whether  there  was  larceny  in  the  first  instance,  but  that  does 
not  touch  the  second  point  here.    No  point  was  made  there  as 
•  to  the  effect  of  the  Bailee  Act,  or  that  the  possession  of  the  pri- 
soner was  that  of  a  servant.     The  moment  it  is  established  that 
it  is  a  misappropriation  of  money  entrusted  to  a  servant,  the 
case  falls  within  Reg.  v.  Ooode  and  similar  cases.    The  case  of 
Reg  v.  Prince  was  not  a  case  of  master  and  servant,  and  is  there- 
fore distinguishable.     I  therefore  thinkNthe  conviction  waa 
right. 

Willes,  J. —  I  merely  wish  to  refer,  in  confirmation  of  the 
Lord  Chief  Justice's  judgment,  to  a  passage  very  much  in  point 
in  Russell  on  Crimes,  p.  388,  where  the  case  of  Reg.  v.  Murray 
is  stated  thus :  "  So,  if  money  has  been  in  the  possession  of 
the  master  by  the  hands  of  one  of  his  clerks,  and  another  of  his 
clerks  receives  it  from  such  clerk  and  embezzles  it,  it  is  larceny. 
The  prisoner  was  a  clerk  in  the  employ  of  A.,  and  received  32. 
of  A.'s  money  from  another  clerk,  that  he  might  pay  for  insert- 
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iug  an  advertisement.  He  paid  10s.,  and  charged  A.  '20s., 
fraudulently  keeping  back  the  difference.  And  upon  a  case 
reserved  it  was  held  that  this  was  not  embezzlement,  because 
H.  had  bad  possession  of  the  money  by  the  hands  of  the  other 
clerk,  and  Mr.  Greaves,  in  a  note,  adds,  "  ergo,  it  was  larceny. " 
The  other  Judges  concurred. 


Attorney  for  the  prosecution,  Miller  Corbett,  Kidderminster. 
Attorney  for  the  defence,  H.  Saunders,  jun.,  Kidderminster. 


19]  *NOEFOLK  CIRCUIT. 

Norwich  Winter  Aseizea,  1870.  , 

(Before  Mr.  Justice  Lush.) 
Rbo.  v.  Harrison.  Q) 
12  Cox's  Criminal  Cases,  19. 
Lwneny  by  on  avowterer —  What  constitute*  Direction  to  the  jury. 
The  prisoner  eloped  with  the  prosecutor's  wife,  travelling  in  a  cart  which  the 
wife  took  from  her  husband's  yard.    The  prisoner  sold  the  pony,  cart,  and  har- 
ness in  the  presence  of  the  wife,  who  did  not  object  to  the  sale  and  received  the 
proceeds,  which  she  retained  after  paving  the  prisoner  a  sovereign  he  had  ei- 
pi'tiiliil  in  obtaining  lodging  while  they  were  living  in  a  state  of  adulter;  ! 

Etld,  that  the  presence  of  the  woman  did  not  alter  the  offence ;  that  the  facta 

he  negotiated  the  salaand  received  part  of  the  proceeds  was  sufficient ;  from  the 

-.■■en  the  prisoner  must  have  known  that  the  pony,  cart,  and  harness 

were  not  the  property  of  the  woman;  and  that  if  the  jury  were  of  opinion  he  had 

that  knowledge,  they  were  bound  to  convict  him. 

Jambs  Harrison  was  indicted  for  stealing  one  pony,  cart, 
ami  harness  on  the  7th  of  November,  1870,  the  property  of 
Charles  Patrick. 

Cooper  for  the  prosecution. 

Beeve  for  the  prisoner. 

Sarah  Patrick,  the  wife  of  the  prosecutor,  deposed  that,  on 

the  7th  of  November,  1870,  she  left  her  husband's  home,  tak- 

P)  Reported  by  J.  W.  Cooper,  Esq.,  Bnrrtstor-atlaw. 
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ing  the  pony,  Tcart  and  harness  to  drive  and  see  her  son,  who 
was  at  a  boarding-schpol  at  Lynn.  She  knew  the  prisoner  and 
had  arranged  to  meet  him  at  Clench  Walton ;  overtook  him  on 
the  road,  and  subsequently  went  to  Swaffham,  where  she  spent 
the  night  in  his  company ;  went  with  him  to  East  Dereham  and 
afterwards  to  Norwich,  where  the  prisoner  sold  the  pony,  cart 
and  harness  without  her  consent  or  knowledge ;  she  took  the 
money  and  put  it  in  her  purse. 

By  Reeve  :  I  knew  the  prisoner  had  pawned  his  watch*  for 
1/.,  and  that  we  owed  money  for  lodgings.  When  the  pony 
and  cart  were  sold  I  gave  the  prisoner  11.  out  of  the  price  to 
get  his  watch  out  of  pawn,  and  that  was  all  he  had  of  the  pro- 
ceeds. 

*Samuel  Greengrass,  ostler,  proved  that  the  prisoner  (20 
offered  the  pony  and  cart  for  sale  for  101.  in  the  presence  of 
the  prosecutor's  wife. 

John  Bere  proved  that  he  purchased  the  pony,  cart,  and  har- 
ness of  the  prisoner  for  81.  8s.  The  prosecutor's  wife  was  not 
present,  but  he  paid  the  money  to  her  and  she  did  not  object 
to  the  sale. 

Reeve  submitted  that  there  was  no  case;  the  prisoner  was 
only  acting  as  the  agent  of  the  woman,  and  received  no  part  of 
the  proceeds,  except  a  sovereign  which  he  had  expended. 

Lush,  J.,  summing  up  the  case  to  the  jury,  said :  If  you  are 
satisfied  that  the  prisoner  knew,  at  the  time  he  disposed  of  these 
articles,  that  they  were  the  property  of  the  woman's  husband, 
then  you  must  find  him  guilty.     So  long  as  a  wife  is  living  pro- 
perly with  her  husband,  if  she  gives  away  bis  property,  or  sells 
it  under  ordinary  circumstances,  it  would  not  be  larceny ;  but. 
if  a  wife  goes  away  with  a  man  for  the  purpose  of  committing 
adultery,  and  takes  with  her  her  husband's  property,  and  the 
adulterer  either  sells  it  or  uses  it  as  his  own,  be  will  be  guilty 
.  of  larceny.     In  this  case  it  was  not  clear  that  the  prisoner  knew 
at  the  time  of  the  elopement  that  the  wife  had  taken,  or  was 
about  to  take,  her  husband's  cart;  and  if  it  had  not  been  sub- 
sequently sold,  there  might  have  been  a  difficulty  in  the  case. 
Bat  was  there  any  doubt  that  when  the  cart  was  sold  the  pri- 
soner knew  he  was  dealing  with  the  husband's  property.     It 
had  been  said  that  the  prisoner  did  not  receive  the  proceeds ; 
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that  the  woman  was  obliged  to  sell  it  to  provide  herself  with 
necessaries.  But  she  had  no  authority  then  to  deal  with  her 
husband's  property,  as  she  had  not  been  turned  away  from  home 
by  him;  the  contention  that  the  prisoner  was  merely  acting  ae 
the  agent  of  the  woman  would  not  be  sufficient,  an  it  appeared 
that  in  her  absence  he  negotiated  the  sale  and  received  part  of 
the  proceeds  for  defraying  the  expenses  that  he  and  the  woman 
had  incurred  while  living  in  a  state  of  adultery. 


Gvilty.    Sentence  —  Four  month'  hard  labor. 


The  cases  as  to  when  one  who  elopes 
with  the  wife  of  another  is  guilty  of 
larceny  in  stealing  the  property  of  the 
husband,  which  the  wife  takes  with 
her,  are  collected  bj  Leigh  and  Cave  in 
bo  elaborate  note  to  the  case  of  Regina 
v.  Mutter*  (Leigh  A  Cm  Ye,  616-518);  see 
also  Rex  v.  Harrison,  1  Leach  (4th  ed.), 
47. 

The  case  of  Regina  v.  Berry  (Bell's 
Cr.  Cas.,  65),  1b  also  reported.  8  Cor,  117. 

That  of  Regina  v.  Avery  (Bell's  C.  C, 
160),  is  also  reported,  8  Col,  184. 

That  of  Regina  v.  Fitch  (Dearsly  & 
Bell,  C.  C,  187),  is  reported,  7  Cox,  269. 

Reg.  v.  Thompson  (1  Denison's  C.  C, 
649),  is  also  reported,  4  Cox,  191. 

In  Reg.  v.  Glome  and  Cooney  (7  Cox, 
1),  it  was  held,  by  the  Irish  commission 
court,  that  when  the  adulterer  and  the 
wife  were  jointly  indicted  for  stealing 
the  husband's  property,  the  wife  could 
not  be  convicted,  but  that  the  hnsband 
was  a  competent  witness  against  the 
adulterer.  It  was  also  held  that  the 
fact  that  the  wife's  clothes  (which  were 
in  point  of  lawMie  property  of  the  liua- 
band),  were  found  in  the  trunk  of  the 
person  with  whom  she  had  eloped  was 
evidence  to  go  to  the  jury  of  an  inten- 
tion to  appropriate  such  clothes,  and  if 
the  jury  found  that  the  Intention  was 
lo  remove  them  out  of  the  husband's 
control,  and  to  keep  them  within  the 
prisoner's  disposal,  the  offence  was  com- 

So  in  Reg.  v.  Themptm  (3  Crawf. 


and  Dtx  Circuit  Cases,  491),  It  was  held 
that  when  a  wife  leaves  a  husband's 
house,  taking  with  her,  a  prayer  book, 
bed  quilt  and  certain  other  goods  nf 
her  husband,  without  the  knowledge 
of  the  latter,  and  lives  in  adultery  with 
A,  to  whom  she  delivers  the  goods,  A 
then  knowing  that  the  goods  had  been 
so  taken  from  the  husband,  was  guilty 
of  larceny.  The  same  case  will  be 
found  reported  in  the  Six  Circuit  Cases 
(page  847). 

The  prisoner  had  been  tried  at  the  ■ 
Fermanagh  assizes  (Six  Circuit  Cases, 
648),  and  acquitted;  the  facts  shown 
being  that  the  wife  had  eloped  from 
her  hnsband  in  the  county  of  Ferma- 
nagh carrying  away  the  goods  into  the 
county  of  Tyrone  where  she  was  joined 
by  the  defendant  who  assisted  her  in 
continuing  the  asportation  in  the  county 
of  Tyrone.  The  prisoner  was  acquitted 
npon  the  ground  that  although  one  who 
steals  property  in  one  county  may  be 
convicted  of  larceny  in  any  county  into 
which  he  carries  the  stolen  property  - 
yet  one  who  joins  the  thief  with  the 
stolen  goods  in  a  county  other  than  that 
where  the  original  taking  occurred  and 
assists  in  the  asportation,  is  not  guilty 
of  an  offence  in  the  county  where  the 
goods  were  first  taken. 

In  Bumside's  case  (Six  Circuit  Cases, 
803),  where  property  was  missed  from 
a  house  on  the  same  day  on  which  a 
servant  of  the  owner  of  the  property 
bad  absconded,  and  the  servant  ww 
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found  with  the  property  the  next  day,  near  return  by  the  husband  to  the  place 

in  another  county,  in  company  with  a  of  taking,  and  that  the  property  was 

daughter  of  the  owner  of  the  property,  owned  by  the  husband,  and  not  the 

it  was  held  that  there  was  sufficient  wife,  whether  the  prisoner  received  the 

evidence  to  go  to  the  jury  on  an  indict-  property  from  the  wife,  believing  that 

ment  against  the  servant  for  larceny.  she  had  any  right  or  authority  to  de- 

In  People  v.  Cole  (48  N.  Y.  Rep.,  608,  liver  it.    It  was  also  held  that  it  was 

reported  below,  2  Lansing,  870),  it  was  not  necessary  to  render  the  taking  lar- 

held  that  it  was  for  the  jury  to  say  cenous,  that  the  property  should  be 

from  all  the  circumstances,  connected  appropriated  to  facilitate  adulterous  in- 

with  the  transaction,  as  the  knowledge  tercourse  with  the  wife, 
by  the  prisoner  of  the  close  vicinity  and 


♦northern"  circuit.  B8 

Manchester,  March  18, 1871. 

(Before  Mr.  Justice  Willbs.) 
Reg.  v.  Mycock.^) 

Id  Cox  Criminal  Cases  28. 

Abduct— Unmarried  girt  under  sixteen — Custody  or  possession  of  father — 24 

dt  26  Vict.  e.  100, «.  65. 

To  support  an  indictment  for  the  abduction  of  an  unmarried  girl  under  sixteen 
Tears  of  age  it  is  not  necessary  to  prove  that  the  person  who  abducted  her  knew 
her  to  be  under  sixteen,  as  the  person  who  does  so  is  bound  to  ascertain  her  age,  and 
if  she  turns  out  to  be  under  sixteen,  he  must  take  the  consequences.  A  girl  who 
to  away  from  her  home  is  still  in  the  custody  or  possession  of  her  father,  if  she 
intends  to  return.    Reg.  v.  Olifier  (10  Cox  C.  C.  402)  followed. 

Thomas  Mycock  was  indicted,  under  24  &  25  Vict,  c  100, 
8. 55,  with  having,  on  the  8th  of  February,  1871,  unlawfully 
taken  Christina  Masper,  being  an  unmarried  girl  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father. 

Richardson  appeared  for  the  prosecution. 

Torr  appeared  for  the  defence. 

Christina  Masper,  who  looked  considerably  more  than  six- 
teen *years  of  age,  gave  the  following  evidence:  My  [29 
father  keeps  a  shop  in  Churchgate  street,  Bolton,  and  is  an 
optician.    I  live  with  him,  and  did  so  on  the  8th  of  February 

O  Reported  by  H.  F.  Thurlow,  Esq.,  Barristerat-Law. 

2  Eng.  Rep/]  23 
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last.  I  firBt  made  the  prisoner's  acquaintance  in  April,  1870. 
He  was  then  a  barman  at  a  tavern  opposite  my  father's  shop. 
After  this  time  we  often  used  to  met  and  go  walks  together. 
On  the  8th  of  February  last  we  met  by  appointment  in  Bratch- 
ergate,  in  Bolton,  and  we  walked  towards  the  Lancashire 
and  Yorkshire  Railway  station.  He  did  not  suggest  to  me 
about  running  away  with  him.  After  we  had  passed  the  iron 
foundry,  a  little  beyond  the  railway  station,  he  asked  me  to  tarn 
back  and  go  into  the  railway  station  with  him.  I  at  first  said 
I  would  not,  as  people  would  think  I  was  running  away  with 
him.  I  afterwards  consented,  and  he  got  tickets,  and  we 
went  to  Manchester  by  the  next  train.  "When  we  arrived  in 
Manchester  he  gave  me  a  ring  to  wear,  as  he  said  for  the  sake 
of  appearances.  We  then  went  to  some  lodgings,  and  spent  the 
night  together.  -  The  next  day  we  spent  in  sight-seeing,  and 
that  night  we  went  back  to  Borne  lodgings,  and  stayed  there. 
On  the  following  day  I  came  back  home  to  my  father's  at  Bolton. 
When  I  went  with  him  to  Manchester  I  thought  he  was  going 
to  marry  me  at  Manchester,  but  be  did  not,  however,  do  so. 

Cross-examined :  I  asked  him  to  meet  me  on  the  8th  of 
February.  I  went  ont  of  the  house  that  day  without  my  father's 
permission.  I  never  told  the  prisoner  my  age.  My  father 
would  let  me  marry  him  now  if  he  (the  prisoner)  would  settle 
anything  on  me.  He  said,  at  Manchester,  that  he  wanted  to 
marry  me  then,  but  he  said  I  was  too  young,  and  he  should  not 
like  to  do  so  without  my  friend's  consent. 

Augustus  Masper  then  gave  the  following  evidence :  The 
last  witness  ismy  daughter.  She  will  be  sixteen  years  ofageon 
the  29th  of  July  next.  I  never  gave  my  sanction  to  her  going 
away  with  the  prisoner  on  February  8th.  I  knew  of  her  in- 
timacy with  the  prisoner,  and  my  wife  and  I  both  objected  to  it 

Tbrr  contended  there  was  no  case  proved.  Under  the  Act  it 
must  be  shown  that  he  took  her  from  her  father's  house ;  in 
this  case  she  asked  the  prisoner  to  meet  her,  and  he,  in  conse- 
quence, did  so.  It  could  not  be  said  that  he  took  her  out  of 
the  possession  of  her  father  when  she  left  her  father's  house 
without  any  persuasion  on  his  part ;  here  he  met  her  some  dis- 
tance from  her  father's  house,  and  then,  when  she  was  out  of 
the  possession  of  her  father,  he  then  went  away  with  her  —  see 
Reg.  v.  Olifier  (10  Cox  0.  0.  402),  where  Baron  Bramwell  said 
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that,  if  a  woman  got  fairly  away  from  her  home  without  any 
persuasion  on  the  part  of  the  man,  and  she  went  to  him,  he 
could  not  be  said  to  be  infringing  the  Act  of  Parliament. 

Wllles,  J. —  The  girl  is  in  the  constructive  possession  of 
her  father  so  long  as  she  has  the  intention  of  returning  to  her 
father. 

Torr. —  Secondly,  the  prisoner  never  knew  that  the  girl  was 
under  sixteen.  The  scienter  by  the  prisoner  of  her  age  ought 
♦certainly  to  be  proved,  e.  g.y  in  this  particular  case  the  [30 
girl  looks  nearly  eighteen  or  nineteen;  and  the  girl  herself 
admits  that,  as  fer  as  she  knew,  the  prisoner  did  not  know  her 
age.  This  case,  therefore,  is  a  strong  instance  where  injustice 
would  be  done  if  it  is  not  necessary  for  the  prosecution  to 
prove  that  the  prisoner  knew  the  girl  to  be  under  sixteen, 
Now,  it  has  been  decided  that  a  knowledge  by  the  prisoner  of 
the  fact  that  the  girl  was  in  the  custody  or  possession  of  her  father, 
and  at  the  father's  house  at  the  time  he  took  her  away,  is  essen- 
tial in  order  to  prove  the  offence ;  therefore,  with  equal  reason- 
ing, the  knowledge  of  her  age  ought  to  be  considered  essential 
in  proving  the  offence. 

Willes,  J. —  I  think  that  the  case  of  Beg.  v.  Robins  (1  Car.  k 
Kir.  456)  proves  that  scienter  by  the  prisoner  of  the  girl's  age  is 
not  necessary. 

Willes,  J.,  in  summing  up,  said  that  the  fact  of  the  girl  being 
a  consenting  party  could  not,  so  fer  as  the  jnry  were  concerned, 
absolve  the  prisoner  from  the  charge  of  abduction,  although  it 
might  be  a  matter  for  some  consideration  in  dealing  with  him 
afterwards,  should  the  case  result  in  a  conviction.  The  statute 
upon  which  the  prosecution  was  based  was  for  the  protection 
of  the  rights  of  parents,  and  the  prisoner  had  no  more  right  to 
deprive  the  father  of  the  girl  of  his  property,  as  it  were,  in  her, 
and  his  possession  of  her,  than  he  would  have  a  right  to  go  into 
his  shop  and  carry  away  one  of  his  telescopes  or  optical  instru- 
ments. The  girl  was,  also,  just  as  much  in  the  possession  of  her 
father  when  she  was  walking  in  the  street,  unless  she  had  given 
up  the  intention  of  returning  home,  as  if  she  had  actually  been 
ia  her  father's  house  when  taken  off.    Lastly,  the  prisoner  was 
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bound  to  ascertain  the  girl's  age;  or,  failing  that,  to  take  the 
consequences  of  abducting  her,  if  it  tamed  out  that  she  was 
under  sixteen. 

GuUty.     Three  month's  imprisonment. 


In  Regina  v.  Sibbert  (11  Cm  346,  L. 
R.  1  Crown  Gu.  lies.  184),  the  prisoner 
met  a  girl  under  sixteen  yew  of  nge 
in  i  public  street,  and  induced  her  to  go 
with  him  to  a  place  at  some  distance 
where  he  seduced  her  and  detained  her 
for  some  hours;  he  then  took  her  back 
lo  where  he  met  her  and  she  returned 
iiome  to  her  father.  It  was  held  that 
in  '.he  absence  of  any  evidence  that  the 
prisoner  knew,  or  had  reason  for  know- 
ings or  that  he  believed  that  the  girl 


was  under  the  care  of  her  father  at  the 
time  that  a  conviction  under  the  English 
statutes,  which  requires  that  the  girl 
should  be  "  taken  out  of  the  possession 
and  against  the  will  of  her  father  or 
mother  or  of  any  other  person  hawing 
the  lawful  care  or  charge  of  her,"  could 
net  be  sustained.  The  court  relied 
mainly  upon  Regina  v.  Green,  3  P.  &  F. 
274,  and  the  peculiar  language  of  the 
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March  1, 1871. 

(Before  the  Right  Hon.  Russell  Q-ueney,  Esq.,  the  Recorder.) 
Reg  v.  Martha  Torpey.  (') 

(12  Cox's  Criminal  Cases,  45.) 
Feme  covert  —  Orime  committed  by  — Coercion. 

The  doctrine  of  coercion,  as  applicable  to  a  crime  committed  by  a  married 
woman  In  the  presence  of  her  husband,  only  raises  a  disputable  presumption  of 
law  in  her  favor,  which  is  in  all  cases  capable  of  being  rebutted  by  the  evidence. 

This  disputable  presumption  of  law  exists  in  misdemeanors  as  well  as  in 
felonies,  and  the  question  for  the  jury  is  the  same  in  both  cases. 

The  doctrine  fa  question  applies  to  the  crime  of  robbery  with  violence. 

Semble  :  Where  a  man  and  woman  are  indicted  together  for  a  joint  crime,  and 
It  appears  from  the  evidence  for  the  prosecution  that  they  had  lived  together  for 
tome  months  as  husband  and  wife,  having  with  them  an  infant  who  passed  ss 
their  child,  it  Is  not  necessary  for  the  woman  to  give  evidence  of  her  marriage  in 
order  to  entitle  her  to  the  benefit  of  the  doctrine  of  coercion,  although  the  in- 
dictment does  not  describe  her  as  a  married  woman. 

Martha  Torpey  wob  indicted,  with  one  Michael  Torpey,  for 

a  robbery  with  violence  committed  by  them  together  upon 

(')  Reported  by  Edward  T.  E.  Besley,  Esq.,  Barrister-at-Law. 


" 
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James  TJnett  Parkes,  and  stealing  from  his  person  two  diamond 
necklaces  and  other  articles  of  jewelery,  the  goods  of  William 
Henry  Ryder. 

The  second  count  of  the  indictment  described  the  goods  as 
being,  at  the  time  of  the  robbery,  in  the  possession  and  under 
the  control  of  the  said  J.  U.  Parkes. 

The  third  count  charged  both  prisoners  with  feloniously  re- 
ceiving the  property,  knowing  it  to  have  been  stolen. 

The  male  prisoner  was  not  in  custody,  and  the  female  pri- 
soner was,  therefore,  tried  alone.  In  the  gaol  calendar  she  was 
described  as  a  married  woman,  but  this  did  not  appear  on  the 
face  of  the  indictment,  which  contained  no  description  of  either 
prisoner. 

*Melcalf  and  Straight  for  the  prosecution.  [46 

Montagu  Williams  and  Horace  Brown  for  the  defence. 

The  facts  of  the  case,  as  appearing  from  the  evidence,  were 
as  follows : — 

The  prosecutor  was  an  assistant  to  Messrs.  London  and  Ryder, 
jewelers,  of  New-Bond  street     On  the  12th  of  January  last,  in 
consequence  of  an  order  given  to  his  employers,  he  went  with 
some  jewelery  to  the  value  of  over  6000Z  to  a  house,  No.  4, 
Upper-Berkeley  street,  W.    He  reached  the  house  about  half- 
past  five  o'clock  in  the  evening,  and  the  door  was  opened  by 
Michael  Torpey,  who  had  given  the  order  for  the  jewelery  at 
the  shop.     Michael  Torpey  apologized  for  the  absence  of  the 
servant ;  asked  prosecutor  to  leave  his  hat  in  a  room  on  the 
ground  floor,  and  then  to  follow  him  (Torpey)  to  the  drawing- 
room.     There  they  were  joined  by  the  prisoner,  Martha  Torpey, 
and  prosecutor  took  out  of  a  bag  part  of  the  jewelery,  and, 
placing  it  on  the  table,  began  to  show  it  to  the  two  prisoners, 
keeping  the  remainder  of  the  jewelery  in  his  bag  under  the 
table.     The  two  prisoners  were  together  on  the  other  side  of 
the  table,  and  as  they  examined  the  jewels  the  value  of  each 
article  was  explained. 

The  male  prisoner  admired  a  necklace  worth  1100?.,  and  said 
be  should  like  to  have  either  that  or  one  valued  at  5702.,  but 
that  he  thought  he  should  like  to  consult  his  wife's  sister  before 
»  decision  was  come  to.    He  told  the  female  prisoner  to  call 
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her  sister,  and  she  left  the  room  apparently  for  that  purpose. 
the  mule  prisoner  continued  standing  at  the  table  in  the  same 
position  as  before,  and  prosecutor  remained  with  his  back  to 
the  door.  In  about  a  couple  of  minutes  the  female  prisoner  re- 
turned, and  said  that  her  sister  would  be  there  directly.  She  then 
came  quietly  behind  prosecutor,  and  placed  a  handkerchief 
saturated  with  something  over  his  face  and  mouth,  whilst  the 
male  prisoner  rushed  at  him  and  clasped  him  round  the  arms 
in  front.  They  struggled  together  for  two  or  three  minutes, 
the  female  prisoner  constantly  applying  the  handkerchief  to 
prosecutor's  face,  who,  after  a  short  time,  became  unconscious, 
and  was  forced  by  the  prisoners  on  to  a  sofa. 

On  returning  to  complete  consciousness  prosecutor  found  him- 
self lying  on  the  sofa,  bound  with  straps.  Both  prisoners  had 
then  left  the  house,  taking  with  them  all  the  jewelery  which 
had  been  placed  on  the  table,  except  a  small  gold  chain. 

The  bouse  in  Berkeley  street  had  been  taken  at  a  weekly 
rent  by  the  male  prisoner  from  a  house  agent,  to  whom  he  re- 
presented his  name  as  Tyrrell,  and  gave  a  reference  to  an  hotel- 
keeper  at  Bath.  The  reply  to  the  reference,  in  consequence  of 
which  tbe  male  prisoner  was  allowed  to  engage  the  house,  was 
as  follows : 

"Bath,  Royal  Hotel, 

"  Le  10  Jan.  1871. 

"  M.  de  Madaillon  (being  imperfectly  acquainted  with  the 
English  language)  has  requested  me  to  acknowledge  and  reply  to 
47]  *your  letter.  "We  have  known  Mr.  Tyrrell  for  some  years 
in  Paris,  and  I  have  no  hesitation  in  assuring  you  that  any  en- 
gagement into  which  he  may  enter  with  you  will  be  honorably 
fulfilled. 

"  I  am  faithfully  yours, 

"  Emily  db  Madailloh." 


This  letter  was  proved  to  he  in  the  handwriting  of  the  female 
prisoner. 

On  the  afternoon  of  the  robbery  both  prisoners  arrived  at  the 
house  in  Berkeley  street  in  a  cab ;  they  had  no  luggage.  Shortly 
afterwards  the  only  servant  in  the  house  was  sent  out  by  the 
female  prisoner  with  a  letter  directed  to  some  fictitious  Miss 
Pearson  at  Tulse  hill,  and  the  servant's  unsuccessful  search  for 
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this  person  kept  her  fully  occupied  until  after  the  robbery  had 
been  completed.  On  her  return  the  house  was  in  the  posses- 
sion of  the  police.  The  direction  on  the  envelope  of  this  letter 
was  also  proved  to  be  in  the  handwriting  of  the  female  prisoner. 
The  two  prisoners  had  been  living  together  as  husband  and 
wife  since  the  month  of  June  previously  at  the  house  of  a  Miss 
Pitt  at  Leamington.  They  had  with  them  an  infant  whom  they 
treated  as  their  child.  On  the  9th  of  January  the  male  prisoner 
went  to  London.  On  the  11th  the  female  prisoner  received  two 
telegrams  at  Leamington.  On  the  morning  of  the  12th  (the  day 
of  the  robbery)  she  left  for  London,  stating  the  she  might  not 
return  that  evening,  in  which  case  she  would  send  a  telegram. 
On  the  evening  of  the  12th  Miss  Pitt  received  a  telegram  from 
her,  and  about  two  o'clock  on  the  morning  of  the  13th  both 
prisoners  returned  together,  and  the  male  prisoner  left  in  a  day 
or  two  and  went  abroad,  leaving  the  female  prisoner  at  Leam- 
ington, where  she  was  shortly  afterwards  apprehended. 

On  the  15th  of  January  a  relative  of  the  female  prisoner  re- 
ceived from  her  a  parcel  (containing  part  of  the  stolen  property) 
with  a  letter,  asking  the  former  to  take  charge  of  the  parcel  for 
a  time.  This  letter  also  was  in  the  handwriting  of  the  female 
prisoner. 

Metcalfe,  in  opening  the  case  to  the  jury,  said  the  question 

which  would  be  raised  by  the  defence  would  be  whether  the 

prisoner  had  acted  under  the  coercion  of  her  husband.     The 

doctrine  of  coercion  had  been  to  some  extent  misunderstood  in 

some  of  the  earlier  cases  quoted  in  books  of  law ;  but  in  these 

days  of  civilization  a  different  construction  was  put  upon  it. 

The  question  the  jury  would  have  to  consider  was,  whether  the 

woman  acted  under  the  coercion  and  influence  of  her  husband 

in  such  a  way  as  to  free  her  from  all  liability,  or  whether  she 

herself  committed  certain  acts  of  violence  of  her  own  will  and 

accord,  which  rendered  her  clearly  liable  for  the  consequences. 

Whilst  there  was  a  strong  presumption  in  favor  of  a  married 

woman  that  she  had  acted  under  the  influence  of  her  husband,  that 

was  very  easily  to  be  rebutted  by  showing  that  she  took  active 

steps  towards  the  perpetration  of  the  crime.    For  instance,  letters 

*might  be  written  by  her  independently  of  the  will  of  her  [48 

husband  (as  was,  he  submitted,  the  case  here),  and  that  would 

take  her  away  from  his  influence  and  control.    In  this  case  the 
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prisoner  committed  the  first  act  of  violence  by  placing  the  hand- 
kerchief over  the  face  of  the  assistant,  whilst  her  husban  d  com- 
pleted the  act  and  stole  the  jewelery.     There  was  nothing  to 

■  how  that  he  compelled  her  to  commit  an  act  of  violence,  or 
that  she  was  under  his  coercion  at  the  time. 

Williams  submitted  there  was  no  case  to  go  to  the  jury.      The 
prisoner  was  undoubtedly  a  married  woman,  and  no  question 

v  raid  arise  as  to  that  —  indeed,  the  case  for  the  prosecution 
was  so  opened  to  the  jnry  by  Mr.  Metcalfe ;  and  he  should  ask 
whether,  considering  the  law  as  defined  by  the  different  autho- 
rities, she  was  not  entitled  to  an  acquittal.  The  prisoner,  to  all 
appearance,  was  acting  under  coercion ;  she  was,  in  fact,  under 
the  influence  and  control  of  her  husband,  and  therefore  was  not 
responsible  for  her  conduct    He  referred  to  the  case  of  Reg.  v. 

Cruse  {8  C.  &  P.,  641,  and  2  Moody  C.  C,  53),  and  the  various 
cases  there  cited,  including  particularly  that  of  Reg.  v.  Archer 
(1  Moody  C.  C,  148)  as  an  authority  for  the  proposition  that, 
even  if  the  woman  had  been  proved  to  have  taken  a  more  active 
part  than  her  husband,  she  would  not  be  liable  to  be  convicted 
of  this  charge,  but  would  be  absolved  on  the  ground  of  control. 

The  Recorder  overruled  the  objection,  and  the  case  was  or- 
dered to  proceed. 

Metcalfe  argued  that  if  the  woman  committed  an  act  volun- 
tarily, such  as  writing  the  letter  of  reference,  she  was  responsi- 
ble, and  was  punishable  just  the  same  as  if  she  were  a  feme  sole. 

Miss  Pitt,  being  recalled,  said  that  the  male  prisoner  was 
away  from  Leamington  for  several  days,  and  might  not  have 
been  in  company  with  the  female  prisoner  at  the  time  the  letter 
of  reference  was  written. 

Williams  said  that  letter  was  dated  from  Bath.  There  was  no 
evidence  to  prove  that  the  female  prisoner  was  ever  there. 

Straight  said  that  it  was  perfectly  clear  that,  in  cases  where 
violence  was  used,  the  wife  was  as  responsible  as  the  husband. 

The  Recorder. —  It  is  perfectly  clear  that  the  presence  of  the 
husband  raises  only  a  prima  facie  presumption,  which  is  capable 
of  being  rebutted  by  the  evidence  in  particular  cases. 

Williams  then  addressed  the  jury  upon  the  question  whether 
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f      on  the  facts  proved  the  prisoner  was  acting  under  her  husband's 
control  or  not. 

The  Recorder,  in  summing  up  the  oase,  told  the  jury  that 
they  must  not  suppose  they  were  called  upon  to  come  to  a  dif- 
ferent conclusion  in  this  case,  in  consequence  of  the  absence  of 
the  husband,  from  that  which  they  would  otherwise  have  come 
to.    He  had  to  lay  down  the  law  to  them  precisely  in  the  same 
way  as  if  the  husband  were  then  standing  by  the  side  of  the 
accused.     The  presumption  of  law  was  that  if  an  act  of  dishon- 
esty were  committed  by  a  wife  in  the  presence  of  her  husband, 
she  was  ^acting  under  his  control  and  coercion :  but  that  pre-  [49 
sumption  might  be  rebutted  by  acts  otherwise  committed  by  her. 
The  question  for  their  consideration  was,  whether  the  part  ta- 
ken by  the  prisoner  showed  that  she  was  exercising  her  own 
free  will,  and  was  not  coerced  by  her  husband  at  the  time.    He 
then  referred  to  the  evidence,  and  observed  that,  with  respect 
to  sending  the  letter  of  reference  to  the  house  agent,  and  the 
one  by   the  servant  to  Tulse-hill,  it  certainly  had  not  been 
proved  that  the  husband  was  present  on  either  of  those  occa- 
sions.    If,  in  the  opinion  of  the  jury,  the  woman  was  acting 
under  coercion  and  control,  the  balance  of  authority  was  in  her 
favor,  and  she  would  be  entitled  to  an  acquittal.     The  cases, 
however,  were  not  unanimous  on  the  subject.    He  must  object 
to  the  doctrine  that  a  wife  was  always  bound  to  obey  the  dic- 
tates of  her  husband.     A  woman  certainly  was  not  to  do  a 
wicked  act  simply  because  her  husband  directed  her  to  do  it. 
The  simple  question  was,  aye  or  no,  did  the  jury  believe  that 
the  woman,  either  in  procuring  the  handkerchief  and  forcing  it 
upon  the  prosecutor's  mouth,  or  in  writing  the  letters  and  send- 
ing the  servant  to  Tulse-hill,  or  in  any  other  act  done  by  her, 
was  exercising  an  independent  will,  or  was  she  acting  through- 
out under  her  husband's  coercion. 

The  jury  returned  the  following  verdict : — "  We  are  of  opinion 
that  the  whole  matter  was  prearranged  by  the  husband,  and 
that  the  prisoner  acted  under  his  coercion  and  control  at  the 
time." 

Not  guilty. 

Metcalfe  said  there  were  other  indictments  against  the  pri- 
2  Eng.  Rep.]  24 
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-i iners ;  one  was  for  the  misdemeanor  of  an  assault  upon  the 
prosecutor;  occasioning  him  actual  bodily  harm,  and  he  pro- 
posed to  proceed  with  that  case. 

Williams  urged  that  if  evidence  were  given  on  this  indictment 
the  same  point  would  arise. 

Metcalfe  contended  that  Hawkins  and  other  text  writers  drew 
a  distinction  on  thiB  point  between  cases  of  felony  and  cases  of 
misdemeanor  only.  Indeed,  thiB  distinction  was  drawn  in  the 
case  of  Reg.  v.  Cruse,  already  cited. 

Williams  contended  that  no  such  distinction  existed.  He  re- 
ferred to  Reg.  v.  Price  (8  C.  &  P.  19),  where  the  acquittal  of  a 
woman  was  directed  who  had  been  jointly  indicted  with  her  bos- 
band  for  a  misdemeanor  in  unlawfully  uttering  counterfeit  coin. 

The  Recorder  (after  consulting  Mr.  Baron  Bramwell)  stated  j 
that  he  should  have  to  leave  this  case  to  the  jury  in  the  same  j 
way  as  the  last,  whereupon. 

Metcalfe  said  he  should  not  offer  any  evidence.  I 

Not  guilty. 

As   to    the    presumption    that    the    Deianey,  1  Daly  336,  affirmed  Court  of 
wife  who  commits  a  crime  or  does  an    Appeals,*)  Abb., N.  8.,  1,  38;  N.Y.,  178; 
act  in  the  presence  of  her  husband  is    Metcalf  s  note  to  Yelverton'a   Report* 
coerced  by  him  into  bo  doing  see  Wag-    106a. 
■«.r  v.  Bill,  10  Bub.,  831 ;   Covin   v. 


102]  *OOITRT  OP  CRIMINAL  APPEAL. 

November  11, 1871. 
(Before  Kbllt,  C.B.,  Byles,  J.,  Pioott,  B.,  Lush,  J.,  and 
Hanhen,  J.). 
Reg.  v.  Knight  (*). 
(13  Coi'e,  Criminal  Cases.  103.) 
Larceny — Lottbank  note—Mitdvrectitm. 
Prisoner  received  from  his  wife  a  102.  Bank  of  England  note,  which  she  hwi 
found  and  passed  it  away.    The  note  was  indorsed  "  E.  May  "  only,  and  the  pri- 
soner, when  asked  to  pnt  his  name  and  address  on  it  by  the  person  to  whom  ha 
{')  Reported  by  John  Thompson,  Esq.,  Barriater-at-Law. 
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passed  it,  wrote  on  it  a  false  name  and  address.  When  charged  at  the  police 
station,  the  prisoner  said  he  knew  nothing  about  the  note.  The  jury  were  di- 
rected that,  if  they  were  satisfied  that  the  prisoner  could,  within  a  reasonable 
time,  have  found  the  owner,  and  if,  instead  of  waiting,  the  prisoner  immediately 
converted  the  note  to  his  own  use,  intending  to  deprive  the  owner  of  it,  it  would 
be  larceny.     The  prisoner  was  convicted. 

Held,  that  the  jury  ought  to  have  been  asked  whether  the  prisoner,  at  the  time 
he  received  the  note,  believed  the  owner  could  be  found ;  and  that  the  conviction 
was  wrong. 

Casb  reserved  for  the  opinion  of  this  Court. 
At  the  general  quarter  session  of  the  peace,  holden  by  ad- 
journment *at  St  Mary,  Newington,  in  and  for  the  county  [103 
of  Surrey,  on  Wednesday,  the  26th  of  July,  1871,  William 
George  Green  Enight  was  tried  and  convicted  on  an  indictment, 
charging  him  in  the  first  count  with  feloniously  stealing  10/.  in 
money  of  the  property  of  John  Willimot  Morgan ;  and,  in  the 
second  count,  with  feloniously  receiving  the  same  money,  well 
knowing  it  to  have  been  stolen,  upon  the  following  evidence : — 
Richard  Adye  Bailey,  clerk  in  the  Bank  of  England,  having 
been  sworn,  produced  a  cancelled  note  of  such  bank  for  10J., 
paid  31st  May,  1871,  No.  30,483,  dated  22d  March,  1871,  in- 
dorsed E.  May ;  E.  Randall,  8,  Cowland  terrace,  Wandsworth 
road;  G.  Hollyman,  345,  Wandsworth  road. 

John  Willimot  Morgan,  on  his  oath,  stated  as  follows :  "  I  am 
traveler  and  collector.  On  the  26th  of  May  last,  I  received  a 
102.  note  at  Deptford,  between  one  and  half-past  one  o'clock, 
indorsed  E.  May.  I  put  it  in  my  left-hand  waistcoat  pocket. 
I  went  to  South  Bermondsey  station,  a  quarter  of  a  mile  from 
where  I  received  the  note,  and  thence  to  Loughborough-park 
station.  I  called  upon  a  customer  in  the  Brixton  road.  I 
walked  from  there  to  Clapham.  I  got  there  about  three  o'clock. 
It  was  the  Oaks  day.  I  walked  along  the  Clapham  road.  I  put 
the  note  in  my  waistcoat  pocket  with  my  watch.  I  did  not  take 
out  the  note  after.  I  missed  it  when  I  arrived  at  the  office, 
Arthur  street,  London  bridge.  I  went  from  Clapham  station 
to  the  Borough-road  station.  I  went  the  same  night  to  Scot- 
land yard  and  gave  information  to  the  police.  When  at  Clap- 
ham I  went  down  High  street  to  MuswelFs  the  butcher.  I  came 
up  Acre  lane.    I  left  Clapham  at  four  o'clock  by  train." 

George  Hollyman,  on  his  oath,  stated :  "lama  clothier,  car- 
rying  on  business  at  345,  Wandsworth  road.    On  the  26th  of 
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May  last,  the  prisoner  came  to  me  between  seven  and  eight 
o'clock  in  the  evening.  I  knew  him  by  sight.  I  did  not  know 
his  name.  He  purchased  a  waistcoat,  two  pairs  of  drawers,  and 
other  things,  together  of  the  value  of  12.?.  9d.  He  tendered  a 
Bank  of  England  note  for  101.  The  note  produced  by  the  wit- 
ness Bailey  is  the  one.  I  asked  prisoner  to  indorse  it,  which 
he  did, '  E.  Randall,'  as  on  the  note  produced.  I  put  my  initials 
under  his  name  and  gave  him  change.  The  articles  produced 
by  witness  Tucker  are  of  the  same  description  as  those  I  sold  to 
prisoner.     I  will  swear  they  are  the  same." 

George  Tucker,  metropolitan  police-constable,  68  W.  on  hie 
oath,  stated :  "  I  received  a  communication  from  the  witness 
Hollyman.  I  apprehended  the  prisoner  in  the  Wandsworth 
road  about  7.15,  on  Saturday,  the  24th  of  June.  I  said  to  him, 
'  I  shall  place  you  under  arrest  for  some  illegal  proceedings  or 
transactions  in  passing  a  101.  Bank  of  England  note,  and  a  gen- 
tleman will  charge  you  at  the  station.'  He  did  not  say  any- 
thing. I  took  him  to  the  station.  The  sergeant  there  said  to 
him,  '  you  are  charged  with  illegally  converting  this  note  to  your 
own  use.'  The  prisoner  said, '  I  know  nothing  about  the  note.' 
104]  Ee  S&ve  me  *n'B  address,  2  Pensbury  street,  Wandsworth 
road,  and  gave  me  his  latch  key  to  be  given  to  his  wife.  I  took 
one  pair  of  drawers  from  the  prisoner,  and  detective  Lonsdale 
brought  me  the  waistcoat  and  other  pair  of  drawers,  which  I 
now  produce.  "When  I  apprehended  him  he  said,  '  All  right,  I 
will  go  with  you.'  It  is  wrong  in  the  deposition,  '  I  know  no- 
thing about  it'" 

The  prisoner's  statement  before  the  committing  magistrate 
waB  read  as  follows:  ".My  wife  found  it  in  Clapham  road  on 
the  Oaks  day,  from  half-past  four  to  five,  between  Manor  Btreet 
and  the  Two  Brewers.  She  left  it  till  I  came  home  from  work 
at  half-past  six,  and  then  told  me  what  she  had  found.  I  said 
I  did  not  think  it  was  a  good  one,  but  I  would  take  it  to  Mr. 
Hollyman  and  see  if  he  could  change  it  I  took  it  to  him  and 
thought  no  more  about  it.  I  had  money  to  pay  for  the  things 
in  my  pocket  if  it  had  not  been  all  right.  I  did  not  come  by  it 
by  dishonest  means." 

The  counsel  for  the  prosecution  presented  the  case  to  the  jury 
as  a  larceny  of  lost  property  by  the  finder. 

The  prisoner's  counsel  contended  there  was  no  evidence  to 
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show  that  the  prisoner  at  the  time  when  the  note  came  into  his 
possession  had  the  intention  of  wrongfully  and  feloniously  de- 
priving the  owner  of  his  property,  or  that  he  knew  or  had  any 
reasonable  means  of  ascertaining  to  whom  the  note  belonged 
(the  only  mark  on  the  same  when  found  being  "  E.  May,"  not 
the  name  of  the  owner),  and  consequently,  upon  the  authority 
of  Reg.  v.  Tkurbarn(l  Den.  C.  C.,  888 ;  3  Cox  C.  C.,  458,  nomine 
Reg.  v.  Wood);  Reg.  v.  Moore  (8  Cox  C.  C,  416);  and  Reg.  v. 
Ghfde  (11  Cox  C.  C,  103),  the  prisoner  ought  to  be  acquitted, 
it  being  laid  down  that  on  each  of  those  points  (as  well  as  the 
conversion)  there  must  be  evidence  to  satisfy  the  jury. 

The  Court,  however,  left  the  case  to  the  jury,  telling  them 
that,  if  they  were  satisfied  that  the  prisoner  could  within  a 
reasonable  time  have  found  the  owner,  but,  instead  of  wait- 
ing at  all,  he  immediately  converted  the  note  to  his  own 
use  by  changing  it,  and  that  he  intended  to  deprive  the  owner 
of  the  note  against  his  will,  it  would  be  larceny,  and  in  consi- 
dering their  verdict  it  would  be  right  for  them  to  remember 
the  conduct  of  the  prisoner,  viz.,  that  when  asked  by  the  person 
"Who  changed  the  note  to  write  his  name  and  address  on  the 
back  of  the  note,  he  wrote  a  false  name  and  a  false  address,  and 
when  charged  at  the  police  station  with  the  offence  he  said,  "  I 
know  nothing  about  the  note." 
The  jury  returned  a  verdict  of  guilty. 
The  Court  thereupon  reserved  for  the  decision  of  the  Court 
foT  Crown  Cases  Reserved  the  question  whether,  under  the  cir- 
cumstances, the  conviction  was  right  ? 

Judgment  upon  the  prisoner  was  respited,  and  he  was  com- 
mitted to  the  custody  of  the  governor  of  the  common  gaol  at 
Newington,  in  the  said  county,  until  the  decision  of  the  Court 
for  Crown  Cases  Reserved  Bhould  be  known. 

E.  Richards  Adams,  Chairman. 

*No  counsel  appeared  to  argue  for  the  prisoner.  105] 

Oppenheim  for  the  prosecution. — The  question  in  this  case  is 
whether  there  was  evidence  to  show  that  the  prisoner,  at  the 
time  he  appropriated  the  note  to  his  own  use,  believed  he  could 
find  the  owner  of  it    The  case  of  Reg.  v.  Olyde  decided  that 
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the  tinder  of  a  sovereign  in  the  high  road  who,  at  the  time  of 
finding,  had  no  reasonable  means  of  knowing  who  the  owner 
was,  bat  who,  at  that  time,  intended  to  appropriate  it,  even  if 
the  owner  should  afterwards  he  discovered,  and   to  whom 
the  owner  was  speedily  made  known,  when  he  refused  to  give 
it  tip  to  him,  was  not  guilty  of  larceny.     That  decision  was  come 
to  on  the  ground  that  there  was  no  evidence  to  show  that  when 
the  prisoner  picked  up  the  sovereign  he  had  any  reason  to  be- 
Iieve  that  the  true  owner  could  be  found.    Here  the  evidence 
is  different.     [Lush,  J. — But  that  point  was  not  put  to  the  jury.] 
The  question  reserved  for  this  Court  is  whether,  under  the  cir- 
cumstances, having  regard  to  the  prisoner's  conduct  in  dealing 
with  the  note  and  denying  all  knowledge  of  it,  the  conviction 
was  right.    Now,  may  not  the  Court,  after  verdict,  infer  that 
the  jury  substantially  found  that  point. 

Kelly,  C.B. — It  is  quite  clear  that  this  conviction  cannot  be 
sustained.  There  was  no  evidence  that  the  prisoner,  at  the 
time  when  he  first  received  this  note  from  his  wife,  believed 
that  the  owner  of  it  could  he  found ;  and  if  there  had  been,  the 
proper  question  has  not  been  left  to  the  jury. 

Byles,  J. —  I  also  am  of  opinion  that  this  conviction  cannot 
be  sustained.  The  prisoner  found  the  note  in  his  wife's  hands, 
and  he  did  not  know  who  the  owner  was ;  and  there  is  no  evi- 
dence that  he  had  the  means  of  knowing.  The  appropriating 
it  under  these  circumstances  is  not  larceny. 

riooTT,  B. —  The  question  left  to  the  jury,  and  which  they 
have  found,  is  whether  they  were  satisfied  that  the  prisoner 
could  have  found  the  owner  within  a  reasonable  time.  That 
finding  is  quite  consistent  with  this,  that  the  prisoner  himself 
believed  he  could  not  have  found  the  true  owner. 

Lush,  J. — The  real  question  for  the  jury  in  this  case  was, 
what  was  in  the  mind  of  the  prisoner  when  the  bank  note  firat 
came  into  his  possession.  But  without  regard  to  his  belief,  the 
jury  were  asked  whether  they  were  satisfied  that  the  prisoner 
could,  within  a  reasonable  time,  have  found  the  owner.    The 


ToL  XIL]                        COX'S  CRIMINAL  LAW  CASES.  191 

Reg.  v.  Knight.  1871 

jury  have   thought  that  he  could;  the  prisoner  might  have 

thought  that  he  could  not.    The  conviction  cannot  he  sustained. 

Hannbn,  J.  concurred. 

Conviction  quashed. 

A  bona  fide  finder  of  an  article  lost,  as  &  Cave,  1,  9  Cox,  413 ;  Begina  v.  Coffin, 

a  trunk,  containing  goods,  lost  from  a  2  Cox,  44. 

stage  coach,  and  found  in  the  highway,  So  one  who  finds  a  check,  payable  to 
is  not  guilty  of  larceny  by  any  Bubse-  the  order  of  a  particular  person,  and 
quent  act,  in  secreting  or  appropriating  withholds  it  for  the  purpose  of  obtain- 
to  his  own  use  the  article  found.  People  ing  a  reward,  is  not  guilty  of  larceny, 
v.  Anderson,  14  Johns  Rep.,  294 ;  2  Ben-  Begina  v.  Gardner,  Leigh  &  Cave,  243, 
net  &  Heard's  Leading  Cases,  423,  second  7  Cox,  253. 

ed.;  ifepifiav.  Breen,  8  Crawf.  &  Dix,  80;  Even  though  he  know  the  payee 

Begina  v.   Olyde,  11  Cox,  108,  L.  R.,  1  unless  there  be  proof  of  his  ultimate 

Crown  Cas.  Res.,  189 ;  Beg.  v.  Shea,  7  intention  to  appropriate  the  property  to 

Cox,  147,  Ireland  Court  of  Criminal  Ap-  his  own  use.    Burns's  Case,  Six  Circuit 

peal;    Begina  v.  Preston,  Temple   &  Cases,  773. 

Mew,  641 ;  Begina  v.  Dixon  Dearsly,  One  who  finds  cattle  In  a  public  high- 
580 ;  Begina  v.  Thurborn,  1  Denison,  way,  which  have  strayed  from  the  in- 
Cr.  Cas.,  387,  Temple  &  Mew,  67, 2  Car.  closure  of  the  owner  and  drives  them 
&  Kirw.,  831 ;  Begina  v.  Christopher,  8  to  market  with  an  intention  of  convert- 
Cox,  91 ;  Begina  v.  Deaves,  11  Cox,  227,  ing  them  to  his  own  use  is  guilty  of 
Ireland  Court  of  Criminal  Appeal.  larceny.  People  v.  KaaU,  3  Park,  Cr. 
The  property,  however,  must  be  actu-  Rep.,  129;  Begina  v.  BUey,  Dearsly's 
ally  lost.    A  purse  accidentally  left  in  C.  C.  Res.,  149. 

a  store  is  not  lost,  and  a  party  who  takes  So  one  who  finds  property  swept  from 

it  with  a  felonious  intent  is  guilty  of  lar-  the  deck  of  a  vessel  in  a  storm,  if  the 

ceny.    The  State  v.  McCann,  19  Mis-  jury  finds  that  the  owner  had  the  power 

eouri,  249 ;  Begina  v.  West,  Dearsly,  C.  of  regaining  possession  though  by  rea- 

C.  Res.,402, 6  Cox,  415 ;  Begina  v.  Moore,  son  of  the  situation  of  his  vessel  he  did 

8  Cox,  410.  not  immediately  attempt  to  regain  such 

If   a  party  before   he  converts  an  possession.    People  v.  Dayton,  2  City 

article  to  his  own  use  finds  out  who  the  Hall  Recorder,  167. 

owner  is,  and  believes  when  he  picks  it  Where  a  married  woman  found  a 

up,  he  can  find  the  owner  he  is  guilty  purse  and  was  afterwards  robbed  of  it, 

of  larceny,  if  he  afterward  converts  it  held  the  property  therein  might  be  pro- 

to  his  own  use.    Begina  v.  Moore,  Leigh  perly  laid  in  her  husband.    Begina  v. 

Sallows,  2  Cox,  63. 
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Glamorganshire  Winter  Assizes,  1871. 

Cardiff,  December. 

(Before  Lush,  J.). 
Beg.  v.  Jambs  and  Another.  (*) 

[12  Cox's,  Criminal  Cases,  127.] 

False  pretences— Indictment  —  Omission  of  words  "  with  intent  to 

defraud  " — Amendment. 

Where  in  an  indictment  for  false  pretences  the  words  "  with  intent  to  defraud  * 
are  omitted,  the  indictment  is  bad  and  cannot  be  amended  under  the  14  and  15 
Vict.  c.  100,  s.  1. 

William  James  and  Lemuel  Harris  were  indicted  for  obtain- 
ing money  by  false  pretences  from  one  Solomon  Blaiberg,  in 
the  month  of  September,  1871. 

The  indictment,  omitting  the  formal  parts  of  it,  was  as  follows : 
....  William  James  and  Lemuel  Harris  on  the,  &c,  unlaw- 
fully, knowingly,  and  designedly,  did  falsely  pretend  to  one 
Solomon  Blaiberg,  that  a  certain  order  for  the  payment  of  the 
sura  of  21. ,  to  wit,  a  post-office  order  for  the  payment  of  the  sum 
of  21.,  had  been  sent  by  his,  the  said  Lemuel  Harris's  sister's  hus- 
band from  America  to  the  said  Lemuel  Harris's  sister,  and  that 
she,  the  said  Lemuel  Harris's  sister,  was  the  lawful  payee  of  the 
said  order,  and  that  the  signature,  Ann  Webber,  which  was  sub- 
scribed to  the  said  order  was  the  signature  of  his,  the  said  Lemuel 
Harris's  sister,  as  such  lawful  payee  of  the  said  order  as  afore- 
said, and  that  she,  the  said  Lemuel  Harris's  sister,  being  such 
lawful  payee  as  aforesaid,  had  sent  him,  the  said  Lemuel  Harris, 
to  get  the  said  order  cashed,  by  means  of  which  said  false  pre- 
tence they,  the  said  William  James  and  Lemuel  Harris,  did  then 
unlawfully  obtain  from  the  said  Solomon  Blaiberg  the  sum  of 
11.  17s.  6d. ;  whereas  in  truth  and  in  fact  the  said  order  for  the 
payment  of  the  said  sum  of  2L,  to  wit,  the  said  post-office  order 
for  the  payment  of  the  sum  of  21.,  had  not  been  sent  by  his,  the 
said  Lemuel  Harris's  sister's  husband,  from  America  or  else- 

1  Reported  by  E.  Julyan  Dunn,  Esq.,  Barrister-at-Law. 


Vol  XII.]  COX'S  CRIMINAL  LAW  CASES.  198 

Reg.  y.  James.  1871 

where  to  the  said  Lemuel  Harris's  sister,  the  lawful  payee  of  the 
said  order ;  nor  was  the  signature,  Ann  Webber,  which  was  sub- 
♦scribed  to  the  said  order  the  signature  of  his,  the  said  [128 
Lemuel  Harris's  sister,  as  such  lawful  payee  of  the  said  order  as 
aforesaid,  nor  had  she,  the  said  Lemuel  Harris's  sister,  being 
such  lawful  payee  as  aforesaid,  sent  him,  the  said  Lemuel  Harris, 
to  get  the  eaid  order  cashed,  as  they,  the  said  William  James 
and  Lemuel  Harris,  well  knew  at  the  time  when  they  did  so 
falsely  pretend  as  aforesaid,  against  the  form  of  the  statute  in 
that  case,  Ac,  Ac. 

C.  E.  Coleridge  and  Arthur  J.  JVUUams  were  for  the  prosecu- 
tion. 

J.  W.  Bowen  appeared  for  James,  and  B.  Francis  Williams  for 
Harris. 
The  facts  of  the  case  were  shortly  as  follows : — 
A  certain  Susannah  Webber  had  been  expecting  some  money 
from  America  from  her  husband  who  was  out  there.     She  had 
previously  received  money  from  him  by  post-office  orders.    Evi- 
dence was  given  showing  that  the  husband  had  sent  an  order  to 
his  wife  for  2i.,  but  it  had  never  been  received  by  her.    A  short 
time  after  the  date  when  the  letter  should  have  come  into  the 
hands  of  Mrs.  Webber,  one  of  the  prisoners  had  asked  Solomon 
Blaiberg  to  cash  an  order  for  him,  saying  that  it  was  for  a  friend 
who  wanted  the  money  then,  and  could  not  get  it,  as  the  post- 
office  was  shut  up.     It  being  stated  that  the  order  was  for  Le- 
muel Harris's  sister,  who  was  ill  at  home  and  could  not  come  her- 
self, and  Blaiberg  believing  the  story  told  him  by  the  prisoners 
(having  had  satisfactory  transactions  with  one  of  the  prisoners 
before),  gave  them  the  sum  of  11. 17s.  6d.  for  the  post-office  order 
for2i.   The  order  when  presented  at  the  money  order  office  was 
found  to  be  signed  "  Ann  Webber,"  which  was  not  the  name  of 
the  payee  that  this  order  should  be  payable  to,  and  the  various 
allegations  of  the  indictment  being  also  proved,  the  case  for  the 
prosecution  closed.     Counsel  for  the  defence  calling  no  wit- 
nesses, the  learned  judge  pointed  out  that  there  was  no  allega- 
tion in  the  indictment  of  an  intent  to  defraud. 

Coleridge  submitted  that  the  indictment  was  good  as  it  stood, 
as  the  intent  might  be  inferred  from  the  general  words  in  the 
indictment,  and  that  it  was  not  necessary  to  follow  the  precise 
words  of  the  statute  in  every  instance,  and  the  statute  expressly 

2  Eng.  Rep.]  25 
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stated  that  it  was  not  necessary  to  allege  an  intent  to  defraud 
any  particular  person.  Reg.  v.  Williams  (7  C.  4  P.  564),  and 
Beg.  v.  Ham&m  (9  Q.  B.  271),  were  cited. 

Losh,  J. — I  must  hold  the  words  "  with  intent  to  defraud  "  to 
be  a  material  part  of  the  indictment,  nor  can  I  amend  it  under 
the  14  &  15  Vict.  c.  100,  a.  1,  and  as  the  words  are  not  inserted, 
their  omission  is,  I  think,  fatal  to  the  prosecution,  therefore  this 
indictment  must  be  quashed. 

.'Indictment  quashed. 


131]  'MIDDLESEX  SESSIONS. 

August  7, 1871. 

(Before  Mr.  Sbrjbant  Cox). 
Rsa.  v.  H'ilditch  and  others. 

12  Cos's  Criminal  Cum,  181. 

The  prisoner  wu  Indicted  for  stealing,  and  also  for  receiving  from  the  other 
prisoners,        .■■.Ting  them  to  be  stolen,  four  bags  of  rags. 

On  his  apprehension  the  prisoner  was  searched  and  in  his  pocket  was  found  a 
letter  addressed  to  him,  containing  some  references  to  the  transaction,  which 
letter  was  asserted  by  his  counsel  to  be  in  the  handwriting  of  his  wife. 

It  was  objected  that,  tf  this  letter  was  written  bj  the  prisoner's  wife,  its  oon- 
tents  could  not  he  read  In  evidence  against  him,  inasmuch  as  a  wife  cannot  be  a 
a  witness  against  her  husband. 

The  contents  of  the  letter  were  admitted,  bnt  with  an  intimation  that  a  oss 
would  be  reserved  upon  it. 

Prisoner  and  four  others  were  indicted  for  larceny  and  re- 
ceiving of  four  bags  of  rags. 

Griffith*  prosecuted, 

Ribton,  Harris,  and  Besley,  and  Williams  separately  defended, 

On  the  prisoner  Hilditch  being  searched,  a  letter  was  found 
in  his  pocket  which  the  prosecution  proposed  to  read. 

Williams  objected  that  the  letter  was  written  to  the  prisoner 
by  his  wife  ;  and,  inasmuch  as  the  evidence  of  the  wife  would 
be  inadmissible,  a  letter  written  by  her  to  her  husband  was 
equally  so. 
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Mr.  Serjeant  Cox. — The  letter  being  found  upon  the  prisoner 
is  admissible  in'  evidence.  The  fact,  if  it  be  so,  that  it  was 
written  by  the  prisoner's  wife  does  not  exclude  its  contents. 
What  a  wife  *says  in  the  presence  of  her  husband  is  ad-  [132 
missible ;  and  what  she  writes  to  him,  if  received  and  recog- 
nized by  him,  is  equivalent  to  a  statement  verbally  made  by  her 
in  his  presence.  But  the  point  is  new,  and  I  will  reserve  it  if 
necessary.  You  must  first  prove  the  letter  to  be  written  by  his 
wife, 

A  witness  was  called  for  the  purpose,  who,  however,  swore 
that  it  was  not  in  the  handwriting  of  the  wife. 

Guilty. 

m 

An  unanswered  letter  1b  not  evidence  820 ;  otherwise  of  an  oral  statement  in 

against  a  prisoner  in  whose  custody  it  the  prisoner's  presence  not  contradicted 

is  found,  People  y.  Green,l  Park  Cr.B.,  by  him,  McKuy.  People,  M  N.  Y.  B. 

11:  Beat  v.  Plumer,  Buss,  and  Ryan,  116. 
264;  Bex  v.  Bust,  2  Leach  (4th  ed.), 
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November  11, 1871. 

(Before  Kblly,  C.B.,  Byles,  J.,  Pioott,  B.,  Lush,  J.,  and 

Hannbn,  J.). 

Reg.  v.  Buttebworth.  (xj 

12  Cox's  Criminal  Cases,  182. 

Partner — Stealing  goods  of  copartnership  — Indictment --$1  6  82 

Vict.  c.  116,  «.  6. 

An  indictment  framed  upon  the  81  &  82  Vict.  c.  116,  s.  1,  alleged  that  B.  was  a 
member  of  a  copartnership  consisting  of  B.  and  L.,  and  that  B.,  then  being  a  mem- 
ber of  the  same,  eleven  bags  of  cotton  waste,  the  property  of  the  said  copartner- 
ship, feloniously  did  steal,  &c.,  contrary  to  the  Btatnte. 

Held,  that  the  indictment  was  not  bad  for  introducing  the  word  "  feloniously."  * 

Case  reserved  for  the  opinion  of  this  Court. 
At  the  Octoher  Quarter  Sessions  for  the  Hundred  of  Salford, 
in  the  county  of  Lancaster. 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Thomas  Butterworth  was  arraigned  on  an  indictment  of  which 
the  following  is  a  copy  : 

Lancashire,  l    The  jurors  for  oar  Lady  the  Queen  upon  their 
to  wit       J        oath  present,  that  after  the  passing  of  an  Act 
made  and  passed  in  the  thirty-first  and  thirty-second  years  of  our 
Lady  the  Queen,  intitutled  "  An  Act  to  amend  the  Law  relating 
to  Larceny  and  Embezzlement,"  Thomas  Butterworth,   the 
younger,  of  Heap,  in  the  county  of  Lancaster,  was  a  member  of  a 
certain  copartnership,  to  wit,  a  certain  copartnership  carrying 
on  the  business  of  and  trading  as  waste  dealers,  and  which  said 
copartnership  was  constituted  and  consisted  of  the  Baid  Thomas 
133]  *  Butterworth  and  of  John  Josoph  Lee,  trading  as  aforesaid, 
and  thereupon  the  said  Thomas  Butterworth,  at  Heap,  afore- 
said, during  the  continuance  of  the  said  copartnership,  and  then 
being  a  member  of  the  same  as  aforesaid,  to  wit,  on  the  7th  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-one,  eleven  bags  of  cotton  waste  of  the  property  of 
the  said  copartnership,  feloniously  did  steal,  take,  and  carry 
away,  against  the  form  of  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown,  and  dignity. 

It  was  proved  that  the  partnership  referred  to  was  a  bon&Jide 
trading  partnership  constituted  by  agreement  between  the 
prisoner  and  the  said  John  Joseph  Lee. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for 
the  prisoner  objected  that  the  indictment,  being  framed  under 
the  statute  31  &  32  Vict.  c.  116,  s.  1,  should  have  followed  the 
terms  of  the  said  statute,  and  that  it  did  not  do  so,  and  that 
the  said  indictment  disclosed  no  indictable  offence  either  at 
common  law  or  under  the  Baid  statute,  and  that  the  prisoner 
could  not  legally  be  convicted  upon  it 

The  Court  declined  to  stop  the  case,  but  reserved  the  above 
objection  for  the  consideration  of  thiB  Court. 

The  jury  found  the  prisoner  guilty,  and  the  Court  respited 
the  sentence  to  the  next  sessions  for  the  said  Hundred .  of 
Salford. 

The  prisoner  remains  in  prison  for  want  of  sureties. 
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»  ■  '  ■ 

The  opinion  of  the  Court  is  requested  whether  the  above 
indictment  is  a  good  indictment  under  the  said  statute,  and 
whether  the  prisoner  was  properly  convicted  upon  it 

H.  B.  Hiogin,  Chairman. 

The  31  &  32  Vict  c.  116,  s.  1,  enacts, "  If  any  person,  being  a 
member  of  any  copartnership,  or  being  one  of  two  or  more 
beneficial  owners  of  any  money,  goods,  or  effects,  bills,  notes, 
securities,  or  other  property,  shall  steal  or  embezzle  any  such 
money,  goods,  or  effects,  bills,  notes,  securities,  or  other  pro- 
perty, of  or  belonging  to  any  such  copartnership,  or  to  such 
joint  beneficial  owners,  every  such  person  shall  be  liable  to  be 
dealt  with,  toed,  convicted,  and  punished  for  the  same  as  if 
such  person  had  not  been  or  was  not  a  member  of  such  co- 
partnership, or  one  of  such  beneficial  owners." 

CoUinghamy  for  the  prisoner. — The  indictment  is  bad  because 
it  does  not  follow  the  words  of  the  statute  31  &  32  Vict  c.  116, 
b.  1.    That  enactment  creates  a  new  offence,  otae  which  did  not 
exist  at  common  law.    It  does  not  say  that  the  offence  shall  be 
a  felony,  and  the  indictment  is  bad  for  using  the  word  "  felon- 
iously."    [Lush,  J.— If  the  offence  created  by  31  &  32  Vict  c. 
116,  8.  1,  is  not  a  felony,  what  is  it?]     There  are  offences  of 
stealing  which  are   not  felonies,  such  as  dog  stealing,  and 
unless   the  statute    makes  the  stealing  a  felony,  the  intro- 
duction  of  the  word  "feloniously,"  *  which  is  a  term  [134 
of  art  {Meg.  v.  Gray,  9  Cox  C.  C.  417 ;  L.  &  C.  365),  vitiates  the 
indictment    Lush,  J.— The  24  &  25  Vict.  c.  96,  s.  3,  says  that 
a  bailee  fraudulently  converting  property  "  shall  be  guilty  of 
larceny  " — this  statute  says  that  a  partner  who  shall  steal  pro- 
perty of  the  copartnership  "  shall  be  dealt  with  and  tried,  and 
convicted  and  punished  as  if  he  was  not  a  partner."]     The 
indictment  should  have  been  for  a  common  law  larceny :  {Reg. 
v.  Jesse  Smith,  11  Cox  C.  C.  511).    The  judgment  of  Willes,  J., 
therein,  was  referred  to. 
Addison,  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.B. — The  objection  to  the  indictment  is  really  not 
arguable.  The  statute  expressly  enacts  that  a  partner  who 
steals  property  of  the  copartnership  "  shall  be  liable  to  be  dealt 
with,  tried,  convicted,  and  punished,  as  if  such  person  had  not 
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been  or  was  not  a  member  of  the  copartnership."    That  i 
what  has  been  done  in  this  case. 
The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COTJItT  OF  CRIMINAL  APPEAL. 


(Before  Kkj.lt,  C.B. 


November  11, 1871. 

Bylbs,  J.,  Piqott,  B.,  Ltjsh,  J.,  and 

Hannen,  J.) 

Reg.  t.  Jambs  King.  (') 

18  Cox'a  Criminal  Cases,  18*. 

Larceny — Property — Sindenet. 

Prisoner  was  charged  with  stealing  a  mare,  the  property  of  E.    The  evidence 

waa  that  prosecutor,  in  presence  of  the  prisoner,  agreed  to  bay  of  W.  a  mare  for 

r,L,  and  that  W.  assented  to  take  a  check  for  the  51.  The  prosecutor  afterwards 

pent  prisoner  to  W.  with  the  check,    and  directions  to  take  the  mare  to  Bram- 

in't  farm.    On  the  naxtday  prisoner  soldamare  to  S.,  which  he  said  he  had 

bought  for  Si.     When  charged  before  the  magistrate  with  stealing  E.'s  mare,  he 

said  he  sold  the  mare  to  S.,  with  the  intention  of  giving  the  money  to  E.,  but 

ii.it  he  got  drank: 

Held,  that  that  was  sufficient  evidence  on  which  a  jnry  might  find  that  the 

mare  sold  to  8.  was  the  property  of  E. 

Cash  reserved  for  the  decision  of  this  Court  at  the  General 
Quarter  Session  of  the  Peace  for  the  county  of  Surrey,  on 
Tuesday,  the  17th  of  October,  1871. 

135]  *  James  King  was  tried  on  an  indictment  charging  him 
with  feloniously  stealing  a  mare,  the  property  of  William  Ellis, 
upon  the  following  evidence : 

William  Ellis,  of  92,  West  street,  Bermondsey,  corn  sampler, 
on  his  oath  said :  On  Friday,  the  22d  pt  September,  I  saw  the 
prisoner  on  the  Corn  Market,  in  Mark  lane.  He  told  me  that 
he  knew  where  there  was  a  good  bred  mare  for  sale,  which 
would  suit  the  purpose  I  wanted  for  breeding.  I  went  to  the 
place,  Wilkinson's,  St.  Mary  Axe,  and  saw  the  owner  of  the 
0  Reported  by  John  Thorn  peon,  Esq.,  Barrister-at-Law. 
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mare.  I  agreed  to  purchase  the  mare  for  SL  Prisoner  was  pre- 
sent. Prisoner  came  back  with  me  to  Mark  lane.  I  had  per- 
viously  asked  Wilkinson  if  he  would  take  my  master's  check, 
and  he  said  he  would.  I  gave  the  prisoner  my  master's  check 
for  bL  He  was  to  give  the  check  for  the  mare,  and  take  the 
mare  to  my  father's  farm.  I  told  him  the  direction  on  a  paper, 
"  Thomas  Ellis,  Bramshot  Farm."  Prisoner  left  me  with  the 
check.  I  did  not  see  him  till  Monday  following.  On  Tues- 
day, the  26th,  I  went  to  Winkley  and  Shaw's,.  Green  street, 
Blackfriars,  horse  slaughterers.  I  gave  information  to  the 
police  at  Stones  End.  I  found  this  mare  at  Winkley  and  Shaw's. 
On  the  following  day  Shaw  gave  me  this  mare.  On  the  evening 
before  I  saw  the  prisoner  in  custody.  I  did  not  give  the  pri- 
soner any  authority  to  go  to  Winkley  and  Shaw.  The  mare 
was  suffering  from  an  injury;  she  went  slightly  lame. 

Cross-examined :  I  dont  think  that  I  should  have  blamed  him 
if  be  bad  found  the  horse  lame  and  he  had  brought  back  the 
check  or  the  money.  I  knew  him  two  or  three  months  before 
this  transaction.  I  was  told  he  came  to  my  house  on  the  Tues- 
day. On  the  26th  of  September,  in  the  evening,  I  went  with 
two  detectives  to  the  prisoner's  house.  When  I  saw  the  mare 
at  "Winkley  and  Shaw's  she  did  not  go  more  lame. 

Re-examined:  I  did  not  give  the  prisoner  any  authority  to 
sell  the  mare  to  the  horse  slaughterer.  Ho  never  told  me  what 
he  had  done  with  the  mare,  nor  did  he  give  me  any  money. 

George  William  Shaw,  on  his  oath,  said :  I  am  the  firm  of 
Winkley  and  Shaw.  I  am  a  horse  slaughterer.  I  have  known 
the  prisoner  some  time.  On  a  Saturday  afternoon  in  September 
he  brought  a  horse  to  my  place.  The  horse  was  very  lame,  and 
had  a  very  large  wound.  He  said  he  bought  it  on  speculation, 
and  found  it  to  be  useless.  I  purchased  it.  I  think  he  said 
that  he  had  given  SI  for  the  horse.  He  asked  me  to  give  the 
most  I  could  for  it.  I  gave  him  41.  This  was  on  the  23d  of  Sep- 
tember, Saturday.  On  Tuesday  following,  the  27th,  prosecutor 
called  on  me.  I  offered  to  give  up  the  horse.  The  horse  was 
taken  to  the  police  court.  The  prisoner  was  quite  sober  at  the 
time  he  sold  the  horse. 

Cross-examined :  I  have  known  him  for  several  years.  I  be- 
lieve him  to  be  honest  in  his  position.  I  have  had  transactions 
^ith  him  before.     He  made  some  remark  that  he  was  afraid  the 
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society  would  be  at  him  for  taking  such  a  horse  about  tlio  streets. 
136]  *Robert  Pether,  detective  M,  on  his  oath,  said :  On 
the  26th  of  September  I  took  prisoner  into  custody.  I  said  I 
wanted  him  for  stealing  a  horse.  He  said  he  got  drunk,  met 
with  an  accident,  and  sold  the  horse  to  Shaw  for  4J.  Is. 

Cross-examined ;  I  have  known  the  prisoner  for  years  ;   he  is 
a  respectable  man. 

The  prisoner's  statement  before  the  committing  magistrate 
was  read  as  follows :  I  plead  guilty.  I  found  she  was  too  in- 
jured, and  sold  her  to  Mr.  Shaw  with  the  intention  of  giving 
the  money  to  Mr.  Ellis,  but  unfortunately  I  got  drunk. 

The  prisoner's  counsel  contended  that  there  was  not  sufficient 
proof  of  the  indictment ;  that  there Vas  no  proof  that  the  prisoner 
had  got  the  mare  from  Wilkinson's  in  exchange  for  the  check ; 
and  that  it  was  not  proved  that  the  mare  in  question  ever  be- 
came the  property  of  William  Ellis. 

The  tJourt,  however,  left  the  case  to  the  jury,  but  reserved 
the  question  for  the  decision  of  the  Court  for  Crown  Cases  Re- 
served, whether  there  was  sufficient  proof  that  the  mare  was  the 
property  of  William  Ellis. 

The  jury  returned  a  verdict  of  guilty,  and  the  Court  respited 
judgment  until  the  decision  of  the  Court  for  Crown  Cases  Re- 
served. 

E.  Richards  Adams,  Chairman. 

Horace  Browne  for  the  prisoner. — The  indictment  charges  the 
prisoner  with  stealing  a  mare,  the  property  of  William  Ellis,  but 
the  evidence  does  not  support  that  allegation.  There  was  no 
proof  that  the  mare  which  Ellis  saw  and  contracted  for  was  the 
same  as  that  which  the  prisoner  took  away.  The  question  re- 
served for  this  court  is,  whether  there  was  sufficient  proof  that 
the  prisoner  had  got  the  mare  from  Wilkinson  in  exchange  for 
the  check,  and  it  is  submitted  there  is  not 

Oppenheim,  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.B. —  The  question  was  one  for  the  jury.  The 
prisoner  had  the  check  given  to  him  to  go  and  pay  for  tie  mare 
and  take  it  to  the  prosecutor's  father,  and  he,  the  next  day,  dis- 
posed of  a  mare  to  Mr.  Shaw.    There  is  no  doubt  some  evi- 
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dence  that  it  was  the  mare  of  the  prosecutor,  and  the  sufficiency 
of  the  evidence  was  for  the  jury. 

Lush,  J. — The  prisoner's  own  account  was,  that  he  had  got 
drunk  and  disposed  of  the  money  for  which  he  sold  the  mare, 
not  that  the  mare  was  not  Ellis's. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


♦NORTHERN  CIRCUIT.  [145 

Manchester. 

December  7, 1871. 

(Before  Mr.  Justice  Blackburn.) 
Reg.  v.  Rothwell.  (*) 

Murder — MandaugMer — Provocation  of  words. 

The  general  rule  of  law  is  that  provocation  by  words  will  not  reduce  the  crime 
of  murder  to  that  of  manslaughter.  But  special  circumstances  attending  such  a 
provocation  might  be  held  to  take  the  case  out  of  the  general  rule. 

Christopher  Rothwell  was  indicted  for  the  wilful  murder  of 
his  wife,  at  Oldham,  on  the  2nd  of  October. 

Coiiingham  for  the  prosecution. 

Torr  for  the  defence. 

The  prisoner  and  deceased  had  been  married  about  eight  years ; 
for  several  years  after  their  marriage  they  lived  at  Stalybridge; 
they  left  Stalybridge  and  went  to  Oldham;  from  the  evidence 
it  appeared  that  they  did  not  live  happily  there,  but  that  fre- 
quent quarrels  took  place  between  them.  The  conduct  of  the 
wife  was  such  as  to  arouse  the  prisoner's  jealousy,  and  in  con- 
sequence of  his  violence  she  left  him  and  returned  to  her 
parents.  At  that  time  they  had  four  children,  and  these  the 
deceased  took  with  her.  After  a  separation  of  five  or  six  weeks, 
*  reconciliation  took  place,  and  they  went  to  live  together 

0)  Reported  by  H.  P.  Thurlow,  Esq.,  Barrister-at-Law. 
2  Eno.  Rep.]  26 
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again.    In  a  short  time  afterwards,  however,  they  again    quar- 
relled, and,  on  the  16th  of  September  last,  she  again  left  him, 
and  went  to  live  with  her  parents ;  a  few  days  afterwards  the 
prisoner  went  to  the  house  of  the  parents,  and  meeting*  the  de- 
ceased there  he  knocked  her  down,  and  attempted  to  jump  on 
her  face;  he  was,  however,  prevented  from  doing  that,    but 
he  injured  her  in  another  way.    After  this  assault  she  left  her 
parents'  house,  and  did  not  return  again,  and  the  prisoner  was 
unable  to  find  out  where  she  was.     The  prisoner  expressed  no 
contrition  for  the  assault  he  had  committed  on  his  wife,  but, 
on  the  contrary,  made  light  of  it,  and  said  he  could  now  go  on 
146]  with  bis  work  more  comfortably.    It  also  appeared  *that 
deceased  had  on  one  occasion  taken  something  to  procure 
abortion  while   she  was  cohabiting  with  the  prisoner,  but, 
although,  he  was  very  angry  at  this,  he  forgave  her.    All  the 
evidence  pointed  to  the  fact  that  he  was  extremely  fond    of 
deceased. 

On  the  first  of  October  the  prisoner  went  to  a  girl  named 
Agnes  Longfellow,  and  she  was  called  as  a  witness,  and  gave  the 
following  evidence :  — 

I  saw  prisoner  on  the  1st  of  October ;  he  came  to  me  to  speak 
about  his  wife.  I  said  I  did  not  know  where  she  lived.  He 
askedjme  did  I  know  she  was  keeping  company  with  other  men  ? 
I  said  I  had  heard  so,  but  I  would  inquire  where  she  was  living. 
I  said  she  had  been  to  the  Bull  Inn  on  Saturday  night  drinking 
with  a  man  at  11.15.  I  said  I  heard  she  was  not  then  keeping 
company  with  a  man  name  Basher.  JELe  said,  "  What  a  bless- 
ing; I  should  have  sought  the  man,  and  perhaps  in  my  passion 
have  slain  him  innocently. "  He  asked  me  to  go  and  find  her, 
and  ask  her  to  forgive  and  forget  all,  and  go  back  to  him  and 
the  children.  This  was  eight  p.m.  We  then  went  to  Swinton 
street.  I  entered  a  house,  and  when  I  came  out  I  found  them 
talking  together.  He  said  he  was  asking  her  to  forgive  him. 
He  said,  "  Why  have  you  left  me  ?  "  She  said,  "  It  came  of 
those  damned  threats.  Tou  have  often  threatened  to  seek  my 
bloody  life  for  going  to  the  dancing  rooms.  He  thinks  of  the 
children ;  with  three  of  them  what  can  I  do  ?  "  He  "  said  we  will 
go  to  a  public  house,  and  she  will  forgive  me  this  time,  I  know." 
She  said  she  never  would  go  with  him,  for  if  she  did  drink  out 
of  the  same  glass  as  him  it  would  choke  her.    He  said  his  arms 
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were  open  to  receive  her ;  he  would  forget  and  forgive  all.    He 

asked  her  several  times  to  forgive  him.     She  said  she  refused 

to  forgive  him.     He  said,  "Agnes  come   home  and  hear  all 

Fve  to  say,  for  I  am  not  afraid."    We  went  to  the  Rock  Inn. 

Whiskey  came  in,  he  asked  me  to  drink  first,  and  then  he 

asked  her.     She  said  she  wonld  not,  it  would  choke  her.    He 

said,  "  It  is  queer  after  so  many  years  you  can't  drink  but  of 

the  same  glass  without  being  choked."    He  then  again  asked 

her  to  forgive  him,  and  to  think  of  the  children.    She  said, "  To 

hell  with   the  children !    It  is  very  odd  you  can't  keep  the 

children  when  I  pay  five  shillings  for  Agnes."    He  asked  her 

again  to  come  hack  to  him.    She  refused.    He  said,  "  No ;  you 

are  thinking  of  a  better  game — knocking  about  with  these 

men."    She  had  on  new  kid  gloves,  and  he  asked  her  where 

she  got  them.     She  said,  "  Never  mind ;  thou  hast  not  bought 

them."     She  then  took  off  her  gloves,  and  he  saw  she  had  not 

her  wedding  ring  on,  but  had  another  one  on.    He  said, 

"  Where  is  it  ?    As  thou  has  given  up  the  chap,  give  up  the  ring." 

She  said  she  would  not  give  up  the  chap.     He  asked  who  had 

given  her  the  other  ring  ?   She  said, "  Never  mind ;  thou  has  not 

given  it  me."    The  stick  he  had  formerly  iu  his  hands  was  now 

lying  down.    He  asked  her  again  to  come  back  with  him,  and 

said,  "  Think  how  I  pulled  thee  when  thou  came  back  before. 

Had  not  thee  been  taken  stuff  to  get  *abortion  ?  "    She  [147 

said,  "  Aye  ?  but  I'll  take  no  more  for  thee,  for  I'll  have  no 

more  children  of  thee.    I  have  done  it  once  and  I'll  do  it  again." 

The  tongs  were  at  his  hand,  and  he  took  them  up,  and  he  struck 

her  on  the  left  side  of  the  head ;  he  then  struck  her  two  violent 

blows  on  the  head.    From  the  effects  of  these  blows  she  died 

in  about  a  week. 

Blackburn,  J.,  in  summing  up,  said :  A  person  who  inflicted 
a  dangerous  wound,  that  is  to  say,  a  wound  of  such  a  nature  as 
he  must  know  to  be  dangerous,  and  death  ensues,  is  guilty  of 
murder;  but  there  may  be  such  heat  of  blood  and  provo- 
cation as  to  reduce  the  crime  to  manslaughter.  A  blow  is 
such  a  provocation  as  will  reduce  the  crime  of  murder  to  that 
of  manslaughter.  Where,  however,  there  are  no  blows,  there 
must  be  a  provocation  equal  to  blows ;  it  must  be  at  least  as 
great  as  blows.    For  instance,  a  man  who  discovers  his  wife  in 
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adultery,  and  thereupon  kills  the  adulterer,  is  only  guilty  of 
manslaughter.    As  a  general  rule  of  law,  no  provocation  of 
words  will  reduce  the  crime  of  murder  to  that  of  manslaughter, 
but  under  special  circumstances  there  may  be  such  a  provoca- 
tion of  words  as  will  have  that  effect ;  for  instance,  if  a  li  us  band 
suddenly  hearing  from  his  wife  that  she  had  committed  adultery, 
and  he  having  had  no  idea  of  such  a  thing  before,  were  there- 
upon to  kill  his  wife,  it  might  be  manslaughter.    Now,  in  this 
case,  words  spoken  by  the  deceased  just  previous  to  the  blows 
inflicted  by  the  prisoner  were  these :  "  Aye ;  but  I'll  take  no 
more  for  thee,  for  I  will  have  no  more  children  of  thee.      I  have 
done  it  once,  and  I'll  do  it  again."    Now,  what  you  will  have 
to  consider  is,  would  these  words,  which  were  spoken  just  pre- 
vious to  the  blows,  amount  to  such  a  provocation  as  would  in 
an  ordinary  man,  not  in  a  man  of  violent  or  passionate  disposi- 
tion, provoke  him  in  such  a  way  as  to  justify  him  in  striking 
her  as  the  prisoner  did. 

Guilty  of  manslaughter  ;  ten  years  penal  servitude. 


151]  *MIDDLESEX  SESSIONS. 

February  0th,  1872. 

(Before  Mr.  Sergeant  Cox.) 
Reg.  v.  Jacobs. 

12  Cox's  Criminal  Cases,  151. 
Larceny. 

B.,  making  a  purchase  from  the  prisoner,  gave  him  halfa-eovereign  in  mistake 
for  a  sixpence.  Prisoner  looked  at  it  and  said  nothing,  but  put  it  into  his  pocket 
Soon  afterwards  B.  discovered  the  mistake,  and  returned  and  demanded  the  res- 
toration of  the  half-sovereign.  Prisoner  said, "  All  right,  my  boy ;  Til  give  it  to 
you" — but  he  did  not  return  it,  and  was  taken  into  custody. 

Held,  not  to  be  a  larceny. 

Indictment  for  larceny. 
Harris  for  the  prosecution. 
M.  Williams  for  the  prisoner. 
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The  facts  proved  were,  that  on  the  80th  January  the  prose- 
cutor was  in  the  City  Road,  having  in  his  pocket  half-a-sove- 
reign  and  a  sixpence.    The  prisoner  was  there  selling  rings,  &c. 
Prosecutor  bought  a  ring  for  a  penny,  and  hy  mistake  gave  the 
prisoner  the  half-sovereign  instead  of  the  sixpence.    The  pri- 
soner gave  the  prosecutor  fivepence  in  change.    Prosecutor 
went  away,  but  soon  afterwards  discovered  his  error,  and  came 
hack  and  told  prisoner  he  had  made  a  mistake,  and  requested 
the  return  of  the  half-sovereign.     The  prisoner  said,  "  All  right, 
my  boy :  I'll  give  it  to  you,"  and  walked  away.    Prosecutor- 
followed  him  and  he  said,  "  Come  on  till  we  get  to  a  light,  antf 
I  will  look."    But  he  did  not  return  the  half-sovereign,  and 
was  given  into  ciustody. 

Williams  contended  that  this  was  not  a  larceny  in  law.  Tift 
prosecutor  has  passed  the  property  in  the  coin  to  the  prisoner, 
who  had  not  obtained  it  by  any  trick  or  fraud  on  his  own  part. 
Harris  for  the  prosecution. —  The  prosecutor  did  not  intend 
to  *give  a  half-sovereign  but  a  sixpence,  and,  therefore,  no  [152 
lawful  possession  of  it  was  in  the  prisoner. 

The  Judge. — At  what  moment  do  you  say  that  the  larceny 
took  place  ? 

Harris. — At  the  moment  when,  having  the  half-sovereign  in 
his  hand,  he  knew  it  was  a  half-sovereign  and  not  a  sixpence. 

The  Judge. — But  then  he  had  the  possession,  and  the  pro- 
perty in  it  had  passed.  It  had  come  into  his  lawful  possession. 
Whatever  might  have  been  his  subsequent  dishonest  intent,  if 
the  original  possession  was  not  felonious,  no  after  conversion 
would  be  larceny. 

Harris. — But  the  prosecutor,  intending  to  give  one  coin,  gave 
another,  and  did  not  intend  to  pass  to  the  prisoner  a  property 
in  the  gold. 

The  Judge. — Not  so.  He  intended  to  give  the  prisoner  the 
particular  piece  of  coin  he  held  between  his  fingers,  although 
he  was  mistaken  as  to  the  nature  of  that  coin.  At  the  instant 
of  its  passing  from  the  fingers  of  the  prosecutor  to  the  hand  of 
the  prisoner,  he  intended  to  give,  and  the  other  intended  to  re- 
ceive the  coin  so  held,  and  it  was  not  until  the  possession  was 
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complete  that  either  party  discovered  the  mistake.     33u.t  the 
point  is  new,  and  I  will  consult  the  Assistant-Judge  upon  it. 

After  consulting  with  the  Assistant-Judge,  his  IuOBJ>bhip 
said :  I  have  taken  the  opinion  of  Sir  Wm,  Bodkin  upon  the 
question  raised  in  this  case,  and  we  are  both  of  opinion  thai 
this  is  not  a  larceny. 

Verdict  y  Not  ffu&ty. 


153]  *OXFOKD  CIRCUIT. 

Stafford  Lent  Assizes. 

March  12, 1872. 

(Before  Baron  Clbasbt.) 
Reg.  v.  Vernon.  (l) 

12  Cox's  Criminal  Cases,  158. 
Evidence —  Confession  to  a  person  in  authority. 

A  female  prisoner,  in  custody  on  a  charge  of  murder,  desiring  to  go  a  water- 
closet,  was  sent  there  by  the  police  with  a  woman  who  was  impliedly  authorised 
to  prevent  her  escape.  When  alone  together  in  the  closet,  the  woman,  an  ac- 
quaintance of  the  prisoner,  alluding  to  the  crime,  said :  "  How  came  you  to  do  it  T 
whereupon  the  prisoner  made  a  statement  in  the  nature  of  a  confession. 

Held,  that  the  statement  was  not  induced  by  any  hope  or  fear  caused  by  a  per- 
son in  authority,  and  was,  therefore,  admissible  in  evidence  against  the  prisoner. 

The  prisoner  was  indicted  for  the  wilful  murder  of  her  child, 
Thomas  Vernon. 

McMahon  and  Godson  prosecuted. 

Evelyn  Ashley  defended  the  prisoner. 

The  alleged  offence  was  committed  by  casting  the  infant  into 
a  pond.  After  the  prisoner  was  taken  into  custody,  the  police- 
officer  having  charge  of  her  directed  the  landlady  of  the  inn, 
who  was  an  acquaintance  of  the  prisoner,  to  accompany  her  to 
a  privy,  whither  the  latter  had  occasion  to  go.  Being  there  to- 
gether alone,  the  woman  said  to  the  prisoner,  "  How  came  you 
to  do  it  ?"  In  answer  to  which  question  the  prisoner  made  a 
statement 

f)  Reported  by  John  Rose,  Esq.,  Barrister-at-Law. 
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Ashley  objected  to  evidence  being  given  of  the  statement. 
The  woman  who,  acting  under  the  authority  of  the  police,  had 
the  prisoner  in  custody,  was  pro  hac  vice  a  constable  herself,  and 
anything  said  by  the  prisoner  in  reply  to  her  questions  was  not 
free  and  voluntary,  and,  therefore,  cannot  be  used  against  her 
as  an  admission. 

McMahon. —  She  was  no  warder,  had  no  superintendence  over 
the  prisoner,  uttered  no  threat,  nor  held  out  any  inducement  to 
confess. 

Ashley. — *The  principle  upon  which  such  admissions  [154 
are  excluded  is  not  confined  to  verbal  threats  or  inducement 
Here  the  prisoner,  being  naturally  influenced  by  the  authority 
which  the  female  had,  or  might  reasonably  be  supposed  to  have, 
over  her,  would  no  doubt  feel  compelled  to  make  some  answer 
to  the  question  put.     Or  there  was  an  inducement — some  hope 
presented  to  the  prisoner  that  the  woman  who  had  known  her 
for  a  long  time  might  befriend  her.    Where  a  girl  being  appre- 
hended for  the  murder  of  her  child,  was  left  by  the  constable  in 
the  custody  of  a  woman,  who  told  her  she  had  better  tell  the 
truth,  otherwise  it  would  lie  upon  her,  and  the  man  would  go 
free,  upon  which  she  made  a  confession,  Parke,  J.,  and  Taun- 
ton, J.,  held  this  confession  not  receivable,  as  it  was  made  in 
consequence  of  an  inducement  held  out  to  the  prisoner  by  a 
person  who  had  her  in  custody  (Beg.  v.  Enoch,  5  C.  &  P.,  539). 
He  cited  also  Meg.  v.  Windsor  (4  F.  A  F.,  361),  Meg.  v.  Bates  and 
others  (11  Cox  C.  C,  686). 

Cleasby,  B.  (after  consulting  B yles,  J.). —  I  think  this  evi- 
dence is  admissible,  and  that  there  was  nothing  in  the  nature 
of  an  inducement  or  threat  used  by  the  woman  who  had,  to  a 
certain  extent,  the  authority  of  the  police  not  to  let  the  prisoner 
escape,  but  was  not  in  any  way  filling  the  character  of  a  person 
in  authority. 

The  prisoner  was  convicted  and  sentenced  to  death,  but  the  punish- 
ment was  afterwards  commuted  for  penal  servitude. 

Attorney  for  the  prosecution,  Hand,  Stafford. 
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155  ♦WESTERN'  CIROTJIT. 

Winchester  Spring  Assizes. 

March,  1872. 

(Before  Baron  Bramwell.j 
Beg.  v.  Spanner. 

12  Cox's  Criminal  Cases,  165. 

Burglary  —Evidence  of  attempt  to  commit  —  What  a  sufficient  attempt  to  enter. 

An  attempt  to  commit  a  burglary  may  be  established  on  proof  of  a  breaking 
with  intent  to  rob  the  house,  although  there  be  no  proof  of  an  actual  entry. 

Joseph  Spanner  was  indicted  for  burglary  with  intent  to  steal. 

The  evidence  was  to  the  effect  that  a  female  servant  in  the 
house  heard  a  noise  as  of  thumping  at  one  of  the  windows  at 
about  half-past  one  o'clock  in  the  morning.  She  got  out  of  bed, 
and  then  heard  a  noise  as  of  the  smashing  of  glass ;  she  went 
downstairs,  opened  the  front  door,  and  saw  a  man,  who  ran 
away  immediately  on  seeing  her,  but  she  afterwards  identified 
him  as  the  prisoner.  On  examining  the  house  she  found  a  pane 
of  glass  broken  in  one  of  the  windows,  just  over  the  fastening; 
the  broken  glass  had  fallen  inside  the  window,  and  the  hole 
made  thereby  was  large  enough  to  admit  a  man's  hand,  so  as  to 
enable  him  to  unfasten  the  window:  but  the  window  was  oot 
unfastened,  and  nothing  had  been  taken  out  of  the  house.  The 
witness  was  corroborated  as  to  the  identity  of  the  prisoner  by 
evidence  as  to  certain  footprints  near  the  window,  which  cor- 
responded with  impressions  made  from  the  boots  the  prisoner 
was  wearing  when  apprehended  oh  the  same  morning. 

There  was  no  proof  that  any  part  of  the  prisoner's  person  had 
actually  entered  the  window. 

The  learned  judge  said  he  thought  there  was  no  sufficient 
evidence  of  an  attempt  to  commit  a  burglary;  that  it  was  ne- 
cessary to  prove  not  only  a  breaking  but  an  entering.  There 
was  evidence  of  a  breaking,  but  not  of  an  entering. 

The  prisoner  was  not  defended  by  counsel. 
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Folkard  (for  the  prosecution)  submitted,  that  for  the  purpose 
of  establishing  an  attempt  to  commit  a  burglary  it  was  not  ne- 
cessary to  prove  an  act  ual  entry,  if  it  was  clear  upon  the  evidence 
that  the  intention  -of  the  prisoner  was  to  enter ;  that  the  evidence 
of  the  breaking  being  clear,  that  evidence  was  to  be  *con-  [156 
aider  ed  by  the  jury  with  all  the  surrounding  circumstances,  viz., 
that  the  glass  was  broken  just  over  the  fastening  of  the  window, 
and  at  half-past  one  o'clock  in  the  morning,  when  all  the  inmates 
of  the  house  had  retired  to  rest ;  and  that  there  was  sufficient 
evidence  to  go  to  the  jury  as  to  whether  or  not  the  intention  of 
the  prisoner  was  to  enter  and  commit  a  burglary,  and  that  he 
only  desisted  from  such  intention  on  hearing  some  person  about 
the  house.     That  from  the  fact  of  his  having  broken  the  window, 
and  pushed  the  glass  inside,  there  was  presumptive  evidence 
that  some  part  of  his  hand  must  have  entered  the  house ;  and 
if  no  such  presumption  in  law,  there  was  still  sufficient  evidence 
to  go  to  the  jury  as  to  an  attempt  to  commit  a  burglary,  and  he 
cited  Rex  v.  Davis  (Russ.  &  Ry.  499),  where  it  was  held  that 
merely  thrusting  the  finger  through  a  broken  pane  of  glass  was 
a  sufficient  entry. 

Bramwell,  B.,  said  that,  in  the  case  cited,  the  prisoner's  finger 
was  seen  on  the  inside  of  the  glass,  he  still  expressed  a  doubt  as 
to  whether  it  was  not  necessary  to  prove  an  actual  entry,  but, 
after  consulting  with  Martin,  B.,  ordered  the  case  to  proceed. 
In  summing  up  the  case  to  the  jury,  he  directed  them  that  there 
was  no  evidence  of  a  burglary ;  there  was  evidence  of  a  break- 
ing, and  if  the  jury  were  satisfied  that  the  prisoner  attempted 
to  commit  a  burglary,  they  might  find  him  guilty  of  the  attempt. 
They  were  to  take  into  consideration  the  evidence  as  to  the 
glass  being  broken  close  to  the  latch  of  the  window,  and  at  one 
o'clock  in  the  morning.  "What  honest  purpose  could  the  pri- 
soner have  had  ?  If  you  think  the  person  who  broke  the  glass 
did  so  with  the  intention  to  enter  and  rob  the  house,  you  may 
find  that  person  guilty  of  an  attempt  to  commit  a  burglary.  He 
then  directed  the  attention  of  the  jury  to  the  evidence  as  to  the 
identity  of  the  prisoner. 

The  jury  found  the  prisoner  Guilty ,  and,  on  prior  convictions 
being  proved  against  him,  he  was  sentenced  to 

Eighteen  months  imprisonment,  with  hard  labor. 
2  Eng.  Rep.]  27 
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157]  *OXFOKD  CIRCUIT.     . 

Gloucester  Lent  Assizes. 

April  7, 1872. 

(Before  Baron  Cleasbt.) 
Reg.  v.  G-ratrex.  (x) 

(12  Cox's  Criminal  Cases,  157.) 

Mandaughier — Abandoned  mine  unfeneed — Duty  of  owner — 28  db  24  Pfct. 

c.  151,  s.  21. 

28  &  24  Vict.  c.  151,  which  imposes  on  the  owner  of  an  abandoned  mine  the 
duty  of  securely  fencing  the  same,  does  not  apply  to  mines  abandoned  before  the 
passing  of  the  Act. 

The  accused  was  indicted  for  the  manslaughter  of  Join 
Tucker. 

Sawyer  prosecuted. 

Huddkstan,  Q.C.,  and  George  Browne,  appeared  for  the  defence. 

The  deceased  was  last  seen  alive  as  he  left  his  lodgings  on  the 
night  of  the  14th  November,  intoxicated.  His  dead  body  was 
afterwards  found  at  the  bottom  of  the  shaft  of  a  coal  mine,  down 
which  he  was  presumed  to  have  fallen.  No  highway  was  near 
the  pit,  but  a  footpath  ran  past  it  four  yards  away. 

The  accused  was  a  banker,  and  the  owner  of  the  legal  estate 
in  the  coal  mine,  which  became  vested  in  him  as  a  trustee  by 
way  of  security  for  a  debt  due  to  the  bank.  The  pit,  being  worked 
out,  had  been  abandoned  in  the  year  1851  by  the  accused,  who 
then  caused  a  proper  arch  to  be  built  over  the  mouth  of  the 
disused  shaft,  but  it  appeared  that  this  covering  had  been  in  the 
course  of  time  destroyed  by  trespassers.  Dead  rent  for  the  mine 
had  been  paid  by  the  accused  ever  since  the  working  had  ceased, 
and  he,  therefore,  was  alleged  on  the  part  of  the  prosecution  to 
be  the  owner  of  the  pit  within  the  terms  of  23  &  24  Vict.  c.  151, 
158]  s.  21,  (9)  *and,  as  such,  liable  to  the  obligation  of  pro- 
perly fencing  the  same. 

'Reported  by  John  Rose,  Esq.,  Bar-  stone  mine  is  abandoned,  or  the  working 

rister-at-Law.  thereof  discontinued,  or  where  the  work- 

*  23  &  24  Vict.  c.  151,  s.  21,  enacts  that  ing  thereof  is  recommenced  after  aban- 

"  Where  any  coal  mine,  colliery,  or  iron-  donment  or  discontinuance  for  a  period 
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The  above  facts  having  been  stated  by  the  learned  counsel 
for  the  prosecution  in  opening  the  case  — 

HuddlesUm,  Q.C.,  and  George  Browne,  submitted  that  the  facts, 
if  proved,  would  not  support  the  indictment,  for  the  statute  re- 
lied upon  as  creating  the  duty  to  fence  was  not  retrospective, 
and  had  no  application  to  mines  abandoned  before  the  passing 
of  the  Act.     They  referred  to  sects.  7, 10,  and  -21. 

Sawyer  (contra)  argued  that  although  the  first  part  of  sect.  21 
provided  for  the  giving  of  notice  within  two  months  of  abandon- 
ment of  a  mine,  and,  therefore,  could  not  be  said  to  apply  to 
mines  disused  years  before  the  date  of  the  enactment,  yet  that 
the  latter  part  of  the  clause  was  distinct  from  the  former,  and. 
compelled  owners  of  all  abandoned  mines  to  fence  the  same. 

Cleasby,  B. — It  appears  to  me  that  it  is  unnecessary  to  go 
into  the  evidence  on  the  case,  because  I  do  not  think  that  Mr. 
Gratrex  is  within  the  peril  of  this  indictment  In  the  first  place, 
it  is  quite  clear  there  is  no  obligation  cast  on  him  by  the  common 
law,  for  this  old  pit  was  not  a  nuisance,  although  if  it  had  been 
upon  the  highway,  or  even  adjoining  it,  so  that  a  person  could 
not  use  the  road  without  danger,  it  might  have  been  such.  But 
I  am  also  clearly  of  opinion  that  the  offence  charged  does  not 
come  within  the  terms  of  the  statute.  I  think  the  question  sub- 
stantially is,  whether  it  falls  within  sect.  21  ?  I  certainly  think 
it  cannot  be  maintained  that  this  Act  is  a  declaratory  statute. 
It  is  a  new  enactment.  It  would  be  absurd  to  say  that  it  should 
declare,  as  a  matter  of  law,  that  pits  already  abandoned  should 
be  fenced  and  yet  require  that  two  months  notice  of  abandon- 
ment should  be  given.  I  clearly  think  that  it  is  merely  an  en- 
acting statute,  and  must  be  construed  strictly.  A  new  responsi- 
bility must  be  created  in  clear  and  express  terms.  I  have  heard 
what  was  said  by  counsel  on  both  sides,  and  my  impression  is, 

exceeding  two  months,  or  where  any  tinuance,  recommencement,  or  corn- 
workings  are  commenced  for  the  par-  mencement  of  working,  as  the  case  may 
pose  of  opening  a  new  coal  mine  or  iron-  be ;  and  where  any  such  mine  or  colliery- 
stone  mine,  the  owner  or  agent  of  the  is  abandoned,  or  the  working  thereof 
respective  mine  or  working  shall  in  discontinued,  the  owner  thereof  shall 
every  such  case  give  notice  thereof  to  cause  the  same  to  be,  and  to  be  kept, 
the  inspector  of  the  district  by  letter  sent  securely  fenced  for  the  prevention  of 
through  the  post  office,  within  two  accidents." 
months  after  such  abandonment,  discon- 
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that  the  Act  cannot  be  read  as  it  was  suggested  for  the  prosecu- 
tion it  should  be.     Mr.  Sawyer,  indeed,  argued  that  the  latter 
part  of  the  section  was  distinct  from  the  former ;  but,  far  from 
that  being  so,  the  first  provision  is,  that  when  a  pit  is  abandoned 
the  owner  shall  give  notice  within  two  months.    I  think  that 
must  have  referred  to  what  may  take  place  after  the  passing  of 
the  Act ;  the  words  used  tie  the  two  parts  of  the  section   to- 
gether, and  it  seems  to  me  quite  clear  that  under  this  section  the 
duty  and  obligation  does  not  attach  to  a  mine  which  has  been 
abandoned  years  and  years  before.    We  find  that  at  the  time 
this  mine  was  abandoned  that  had  actually  been  done  which  it 
159]    ifl  alleged  the  defendant  was  *bound  by  law  to  do  jvhen 
he  gave  up  the  pit — that  he  had  in  fact  done  his  duty  by  caus- 
ing a  cover  to  be  placed  upon  it,  and  he  cannot,  except  by  an 
express  enactment,  be  subjected  to  a  new  burden  of  responsi- 
bility. 

Not  guilty. 

Attorneys  for  the  prosecution,  Fryer  and  Oxeley. 
Attorney  for  the  accused,  Williams. 


OXFORD  CIRCUIT. 
Gloucester  Lent  Assizes, 

April  8th,  1872. 

(Before  Baron  Clbasby.) 
Rbg.  v.  Hall.  Q) 

12  Cox's  Criminal  Gases,  150. 

Forgery.^Promitiory  note. — Secondary  evidence  of  misting  document. 

If  the  forged  writing  be  not  produced  at  the  trial  of  the  forger  thereof,  the 
best  proof  that  can  be  given  of  the  loss  or  destruction  of  the  original  instrument 
must  be  adduced  before  a  copy  may  be  used  as  secondary  evidence. 

(')  Reported  by  John  Rose,  Esq.,  Barrister-at-Law. 
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Therefore,  where  the  only  evidence  of  the  loss  of  a  forged  note  was  that  of 
the  attorney  for  the  prosecution,  to  whom  it  had  been  entrusted,  and  who  swore 
that  he  had  last  seen  it  when  he  placed  it  in  an  old  purse,  which  he  afterwards 
laid  by  in  his  office  as  useless,  and  finally  gave  to  his  clerk ;  and  that  he  l^ad 
made  thorough  search  and  inquiry,  but  was  unable  to  find  the  note,  and  believed 
it  to  have  been  burnt  with  the  purse,  by  the  clerk. 

Held,  that  the  latter  should  have  been  called  as  a  witness,  and  in  the  absence 
of  his  testimony,  no  sufficient  proof  of  the  loss  or  destruction  of  the  note  had 
been  given  to  lay  the  foundation  for  the  admission  of  secondary  evidence  of  the 
instrument. 

The  accused  was  indicted  for  forging  a  promissory  note,  and 
Tittering  the  same  knowing  it  to  have  been  forged. 
Sawyer  prosecuted. 
George  Griffiths  defended. 

The  note  alleged  to  be  forged  was  not  forthcoming  at  the 
trial 

It  appeared  that  the  original  note  had  been  produced  before 
*the  committing  justices,  and  their  clerk,  having  copied  [160 
it  upon  their  depositions,  gave  it  to  the  attorney  for  the  prose- 
cution. The  latter  was  called  as  a  witness  to  prove  the  loss  of 
the  note.  He  stated  that  he  had  made  thorough  search  and 
inquiry  for  the  instrument,  but  was  unable  to  find  it ;  that  he 
last  saw  it  when  he  put  it  into  an  old  purse,  which,  being  worn 
out,  he  afterwards  placed  in  a  drawer  at  his  office,  and  eventu- 
ally gave  to  his  clerk,  who,  as  he  believed,  had  burnt  the  purse 
as  valueless.     The  clerk  was  not  present  to  testify  to  this. 

The  copy  in  the  depositions  being  offered  as  evidence,  the 
counsel  for  the  defence  objected.  First,  secondary  evidence 
cannot  be  received.  In  Archbold's  Pleading  and  Evidence  in 
Criminal  Cases,  16th  ed.  p.  239,  it  is  said  that  "  upon  an  indict- 
ment for  forgery  it  is  the  generally  understood  rule,  that  the 
prisoner  cannot  be  convicted  unless  the  forged  instrument  be 
produced." 

Secondly.  No  foundation  for  secondary  evidence  of  this  note 
has  been  laid,  as  the  original  is  not  proved  to  have  been  lost 
but  only  to  have  reached  the  hands  of  the  clerk,  who  may  now 
We  it  safe  in  his  possession,  and  should  be  called  to  account 
for  its  non-production. 

Sawyer,  contrb. — The  proof  of  the  loss  is  sufficient.  Every 
search  and  inquiry  has  been  made  for  it  by  the  attorney  for  the 
prosecution,  who  had  the  care  of  it ;  he  is  unable  to  find  it,  and 
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believes  it  to  have  been  destroyed.     To  call  every  clerk  in  the 
office  who  might  have  seen,  or  had  it  would  be  unnecessary. 

Cleasby,  B. — This  is  to  my  mind  a  very  dear  case,  and  my 
brother  Byles,  whom  I  have  consulted,  entirely  agrees  with  me 
in  the  conclusion  at  which  I  have  arrived.    Without  at  all 
adopting  the  rule  suggested,  that  except  the  forged  document 
is  in  the  possession  of,  and  produced  by  the  prosecutor  the 
forger  cannot  be  convicted,  it  is  sufficient  for  the  determination 
of  the  present  question  to  say  that  the  principle  which  requires 
an  original  document  to  be  accounted  for  before  secondary 
evidence  of  it  can  be  received,  must  be  strictly  observed  in 
cases  of  this  description,  and  it  is  of  the  highest  importance  that 
this  should  be  so,  because  it  is  evident  that  if  the  prisoner  has 
not  an  opportunity  of  shewing  the  document  itself  to  the  jnry, 
and  asking  them  whether  on  inspection  they  think  it  to  be 
forged  or  not,  he  is  under  a  great  disadvantage.    But  the  pro- 
secution here  fails  on  another  ground,  viz.,  that  the  original 
instrument  is  not  proved  to  be  lost ;  on  the  contrary,  it  is  even 
proved  not  to  be  lost.    It  is  not  produced  and  the  evidence  ia 
that  it  was  in  a  purse  given  by  the  attorney  for  the  prosecution 
to  his  clerk.    We  hear  that  it  is  destroyed,  but  the  clerk,  who 
is  said  to  have  burnt  it,  is  not  called  to  give  his  testimony  upon 
the  subject,  and  the  only  proof  which  could  properly  have 
accounted  for  the  nonproduction  of  the  bill,  would  be  that  of 
the  person  in  whose  custody  it  was  last  seen.     Therefore  the 
161]  Cftse  cannot  be  completed  without  a  copy  of  *the  bill  being 
used  in  evidence,'  and  as  no  foundation  has  been  laid  for  the 
admission  of  the  copy,  the  prosecution  fails. 

Attorney  for  the  prosecution  Dfe. 


i 
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NORFOLK  CIRCUIT.  [162 

Cambridge  Spring  Assizes,  1871. 

(Before  Chief  Baron  Kelly.) 

Rbg.  v.  Crawley^1) 

(12  Cox's  Criminal  Cases,  183.) 
Perjury — Indictment. 

Upon  an  indictment  for  perjury  committed  before  magistrates  at  petty  sessions, 
upon  a  charge  of  stealing  suet,  the  assignment  was  that  the  defendant  falsely 
swore  that  he  saw  one  Coates  take  the  Buet. 

Held  that  as  the  indictment  did  not  aver  that  Coates  took  the  snet  feloniously, 
it  was  had. 

The  prisoner  was  indicted  for  perjury,  alleged  to  have  been 
committed  before  magistrates  sitting  at  petty  sessions,  upon  a 
charge  of  stealing  suet 

Blofeld  for  the  prosecution. 

Hensman  for  the  prisoner.  * 

It  appeared  that  the  perjury  assigned  was  a  statement  made 
by  the  prisoner,  in  his  deposition  before  the  magistrates,  in 
which  he  said  I  saw  Coates,  the  person  then  charged,  take  the 
suet  This  was  incorporated  in  the  indictment,  which  did  not 
allege  it  to  have  been  so  taken  feloniously. 

Kelly,  C.B. —  It  is  true  that  this  statement  of  the  prisoner 
may  *mean  that  Coates  took  it  feloniously,  but  it  does  not  [163 
so  appear  that  he  swore  falsely  to  that;  he  simply  said  "  I  saw 
him  take  it."  These  cases  ought  to  be  narrowly  investigated 
and  the  charge  distinctly  and  properly  laid.  I  think  the  indict- 
ment is  defective,  and  I  shall  direct  an  acquittal. 

Not  Gv&ty. 

1  Reported  by  J.  W.  Cooper,  Esq.,  Barrister-at-Law. 
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OXFORD  CIRCUIT. 

Oxford  Lent  Assizes. 

March  2, 1872. 

(Before  Mr.  Justice  Btlbs.) 
Beg.  v.  Mark  Lewis.  (l) 

(12  Cox's  Criminal  Cases,  168.) 

Perjury — Jurisdiction  of  justices — Alehouse  licence  — Production  of. 

On  trial  for  perjury  alleged  to  have  been  committed  before  justices  at  the  hear- 
ing of  an  information  under  the  Beer-house  Licensing  Acts  against  the  keeper  of 
such  a  house,  his  licence  must  be  producecLin  order  to  show  the  jurisdiction  of 
the  justices  and  the  materiality  of  the  false  evidence. 

The  prisoner  was  indicted  for  perjury  at  a  petty  sessions  held 
at  Deddington. 

JBosanquet  and  H.  D.  Greene,  for  the  prosecution. 

J.  0.  Griffits,  for  the  prisoner. 

It  was  proved  that  the  brother-in-law  of  the  prisoner  was  the 
keeper  of  a  public-house  near  Deddington,  at  which,  on  Whit- 
monday,  1871,  a  feast  was  held.  In  his  occupation,  but  a  few 
hundred  yards  from  the  public-house,  was  a  field  containing  a 
shed,  which  was  used  at  the  feast  for  a  skittle  alley.  The  police 
there  found,  in  the  presence  of  the  publican,  several  persons 
playing  at  skittles  for  quarts  of  ale,  which  were  supplied  from 
the  public-house.  An  information  was  laid  against  the  pub- 
lican for  "  knowingly  suffering  gaming,  contrary  to  the  tenor 
of  his  .licence."  The  words, "  on  your  licensed  premises,"  which 
appeared  on  the  printed  form  of  information,  were  purposely 
struck  out  by  the  magistrates'  clerk,  at  the  instance  of  the  police, 
when  the  information  was  laid.  A  summons  following  the 
1640  *^ords  of  the  information  was  issued,  to  which  the  pub- 
lican appeared.  On  the  hearing  of  the  information,  the  prisoner 
swore  that  there  was  no  gambling  for  quarts  of  ale  at  the  time 

(')  Reported  (ex  rel.)  by  John  Rose,  Esq.,  Barrister-at-Law. 
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and  place  alleged  by  the  police.     The  publican  was  convicted, 
and  the  prisoner  committed  for  perjury. 

The  above  facts  having  been  proved  in  evidence,  but  the  pub- 
lican's license  not  having  been  produced, 

J.  O.  Griffits,  for  the  prisoner. — There  was  no  evidence  of  any 
offence  having  been  committed  for  the  justices  to  inquire  into. 
The  information  disclosed  none,  for  it  is  not  any  offence  to  game 
or  permit  gaming  in  private  premises ;  and  it  was  not  alleged 
in  the  information,  nor  was  it  attempted  to  be  proved,  that  the 
shed  formed  part  of  the  licensed  premises.     The  justices  had  no 
jurisdiction  to  convict  the  publican,  and  here  there  is  not  proof 
of  any  jurisdiction  in  them  to  convict  him.    In  the  absence  of  the 
license,  it  does  not  even  appear  that  the  person  charged  before 
the  justices  was  a  licensed  person,  nor  whether  the  shed  formed 
part  of  the  licensed  premises ;  nor  does  it  appear  that  anything 
was  done  contrary  to  the  tenor  of  it,  for  its  terms  and  conditions 
cannot  be  proved  otherwise  than  by  its  production  while  it  is 
in  existence.    Besides  this,  in  the  absence  of  the  license  and 
without  knowing  its  tenor,  it  is   not  possible  to  determine 
whether  what  the  prisoner  said  was  material  to  the  issue  before 
the  justices.    If  the  shed  was  not  part  of  the  premises,  the  evi- 
dence of  the  prisoner  as  to  what  took  place  there  was  imma- 
terial. 
Bosanquet  replied. 

Byles,  J. —  I  do  not  think  the  prisoner  can  be  convicted  of  . 
perjury.  To  constitute  perjury  the  evidence  upon  which  it  is 
assigned  must  be  material  to  an  issue  raised  injudicial  proceed- 
ings before  a  court  of  competent  jurisdiction.  I  am  of  opinion 
that  the  justices  had  no  jurisdiction  to  deal  with  the  charge 
against  the  person  summoned  before  them,  in  the  absence  of 
proof  that  he  was  duly  licensed  to  sell  excisable  liquors  by  retail. 

Verdict  Not  Ghulty. 

Attorney  for  prosecution,  LoveU,  of  Deddington. 
Attorneys  for  prisoner,  Risley  and  Stoker,  London. 


2  Eno.  Rep.]  28 
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Stafford  Lent  Assizes. 

(Before  Mr.  Baron  Clbasbt.) 

Reg.  v.  John  Willis. 

The  prisoner  was  indicted  for  perjury  at  a  petty  sessions  at 
Burton-on-Trent,  on  hearing  of  an  information  against  Ann 
165]  *  Jones,  the  keeper  of  a  beer-house,  for  knowingly  per- 
mitting drunkenness  on  her  premises,  contrary  to  the  tenor  of 
her  license. 

Bosanguet,  for  the  prosecution. 

jET.  D.  Greene,  for  the  prisoner. 

The  information  and  summons  having  been  proved,  the  Clerk 
to  the  Magistrates  was  called  to  prove  the  evidence  given  by 
the  prisoner. 

Greene  submitted  that  as  the  license  to  the  beerhouse-keeper 
was  not  produced,  there  was  no  proof  of  the  justices'  jurisdic- 
tion. If  the  beer-house  was  not  licensed  there  could  be  no 
ofFence  as  to  which  the  justices  could  inquire. 

Bosanquet. — The  justices  had  jurisdiction  to  hold  the  inquiry, 
because  the.  information  charged  an  ofFence  which  they  had 
authority  to  try.  It  may  be  that  proof  of  the  license  was 
necessary  to  establish  the  charge  before  the  justices,  but  its 
absence  would  only  be  a  ground  for  their  dismissing  the  com- 
plaint, and  would  not  prevent  their  having  jurisdiction.  If  they 
had  no  jurisdiction,  *how  could  they  inquire  whether  there  was 
a  license  ? 

Greene,  in  reply. 

Clbasbt,  B.  (after  consulting  Mr.  Justice  Byles). — I  am  of 
opinion  that  it  is  not  sufficient  to  show  a  general  jurisdiction  in 
the  justices  to  inquire  into  such  a  charge  as  is  laid  in  the  in- 
formation, but  they  must  have  jurisdiction  in  the  particular  case,  i 
If  there  was  no  license  there  could  be  no  offence,  and  therefore 
no  jurisdiction.  The  license  is  not  produced,  and  Denon  appar 
rentibus  et  de  non  existentibus  eadem  est  ratio.  I  shall  therefore 
direct  the  jury  to  return  a  verdict  of 

Not  Guilty. 

Attorney  for  prosecution,  Hand,  Stafford. 

Attorney  for  prisoner,  Wilson,  Burton-upon-Trent. 
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Lancaster,  March  8, 1873. 

(Before  Mr.  Justice  Mellok.) 
Reg.  v.  Holden.  Q) 

(12  Cox's  Criminal  Cased,  166.) 
Perjury— Materiality. 

The  prisoner  was  indicted  for  perjury  committed  by  him  on  the  hearing  of  a 
summons,  which  he  had  taken  ont  against  the  prosecutor  before  the  justices  at 
petty  sessions,  for  using  language  calculated  to  incite  him  to  commit  a  breach  of 
the  peace.  The  language  used  by  the  prosecutor  was  in  consequence  of  the 
prisoner,  as  the  prosecutor  alleged,  having  kicked  and  struck  a  horse,  and  several 
witnesses  were  called  who  proved  this.  The  prisoner's  attention  was  then  called 
to  what  the  witnesses  had  said,  and  he  was  asked  on  cross-examination  whether 
it  was  true ;  he,  however,  denied  that  he  had  ever  kicked  or  struck  the  horse, 
and  the  justices  thereupon  committed  him  for  trial  for  perjury. 

Held,  that  no  perjury  could  be  assigned,  as  the  statement  by  the  prisoner  that 
he  had  never  kicked  or  struck  the  horse  was  merely  collateral 

The  prisoner,  Luke  Holden,  was  indicted  for  perjury  com- 
mitted by  him  at  the  hearing  of  a  summons  before  the  justices 
at  petty  sessions,  taken* Out  by  him  against  the  prosecutor  for 
using  language  calculated  to  incite  him  to  commit  a  breach  of 
the  peace. 

Hawthorne  was  for  the  prosecution. 

The  prisoner  was  not  defended. 

The  prisoner,  in  the  month  of  December  last,  took  out  a 

■%  summons  against  the  prosecutor  before  the  justices  at  petty 

sessions,  at  Colnfe,  in    the  county  of  Lancaster,  for  using 

language  calculated  to  incite  him  to  commit  a  breach  of  the 

peace. 

From  the  evidence  it  appeared  that  on  the  24th  of  December, 
1871,  the  prisoner,  who  lived  at  Colne,  and  who  was  a  saddler 
by  trade,  was  removing  his  goods  from  his  shop,  and  had  hired 
a  horse  and  cart  for  that  purpose ;  as  he  was  standing  on  the 
top  of  the  cart  arranging  the  goods  the  horse  moved  slightly, 

(■)  Reported  by  H.  F.  Thurix)W,  Esq.,  Barrister-at-Law. 
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167]  which  so  *enraged  him  that  he  jumped  off  the  cart  and 
kicked  the  horse  and  struck  it  about  the  head.     The  prose- 
cutor, whose  shop  was  just  opposite,  was  standing  at  his  door, 
and  seeing  the  prisoner  act  thus  he  shouted  out  to  him,  "  That 
is  nice  conduct  for  a  religious  man  !     If  there  was  a  society  for 
the  prevention  of  cruelty  to  animals  I  would  summon  you." 
Whereupon  the  prisoner  replied,  "  If  you  don't  go  into  your 
own  house  I  will  do  the  same  to  you."    The  prosecutor  then 
retorted  in  these  words:  "Thou  can't;  thou  art  a  squinting, 
lying  devil."    Next  day  the  prisoner  laid  an  information  against 
the  prosecutor  for  using  language  calculated  to  incite  hiro  to 
commit  a  breach  of  the  peace ;  the  justices  heard  the  case  and 
eventually  dismissed  the  charge  against  the  prosecusor.     Dur- 
ing the  case,  several  witnesses  were  called  who  proved  that  they 
saw  the  prisoner  kick  and  strike  the  horse,  but  the  prisoner  in 
cross-examination  distinctly  swore  he  had  not  done  anything  of 
the  kind ;  the  magistrates  thereupon  committed  the  prisoner  to 
the  assizes  for  having  committed  wilful  and  corrupt  perjury,  in- 
asmuch as  he  had  distinctly  sworn  that  he  had  never  kicked  or 
struck  the  horse,  whereas  several  witnesses  had  conclusively 
proved  that  he  had. 

After  the  case  for  the  prosecution  had  been  opened, 

Mbllor,  J.,  said  he  doubted  whether  perjury  could  be  as- 
signed on  the  statement  made  by  the  prisoner  that  he  never 
kicked  or  struck  the  horse,  as  he  did  not  think  the  words  were 
material  to  the  issue. 

Hawthorne  said  that  as  it  went  to  the  credit  of  the  witness  it 
was  material. 

Mbllor,  J.,  said  that  he  thought  the  statement  by  the  prisoner 
was  only  collateral  to  the  issue ;  he  would,  however,  consult 
Mr,  Justice  Lush.  This  he  did,  and,  on  his  return  into  court, 
he  said  :  "  My  brother  Lush  and  I  have  considered  this  case ; 
and  we  are  of  opinion  that  there  can  be  no  assignment  of  per- 
jury ;  the  words  used  were  merely  collateral  to  the  issue  then 
before  the  court.  I  may  also  say  that  we  entertain  no  doubt 
about  it 

Not  Guilty. 


To!  XH.]  COX'S  CRIMINAL  LAW  CASES.  221 


Beg.  v.  Steele.  1872 


♦NORTHERN  CIRCUIT.  [168 

Manchester,  March  21, 1872. 

(Before  Mr.  Justice  Lush.) 
Rbg.  v.  Steele.  (') 

(12  Cox's  Criminal  Cases,  168.) 

Evidence  —  Dying  declaration — Previous  statement  assented  to  by  the  deceased 

when  dying. 

A  statement  made  by  deceased,  under  circumstances  which  would  not  render 
H  admissible  as  a  dying  declaration,  becomes  admissible  if  repeated  in  his  pre- 
sence and  at  his  request  by  the  person  to  whom  it  was  previously  made,  and  if 
assented  to  by  deceased  (presuming  that  he  is  then  in  such  a  state  that  if  he  had 
made  a  statement  it  would  have  been  admissible  as  a  dying  declaration). 

Hannah  Stbblb  was  indicted  for  the  murder  of  Andrew 
Harris,  at  Manchester,  on  the  10th  of  January,  1872. 

Hopwood  and  Addison  were  for  the  prosecution. 

Torr,  Q.C.,  and  Thurlow9  were  for  the  defence. 

The  deceased  was  a  doctor  in  the  Manchester  workhouse,  and 
the  prisoner  was  a  nurse  there ;  they  both  had  apartments  in 
the  workhouse.  The  case  for  the  prosecution  was,  that  on  the 
morning  of  the  10th  of  January  the  prisoner  had  gone  into  the 
8ittingroom  of  deceased  before  he  had  left  his  bed-room,  and 
had  put  some  atrophine,  a  very  deadly  poison,  into  his  milk 
jug;  that  deceased  had  taken  the  milk  with  his  tea  at  break- 
fust,  and  that  shortly  afterwards  he  complained  of  being  unwell, 
and  that,  in  spite  of  every  effort  to  save  him,  he  became  coma- 
tose about  two  p.m.,  and  died  that  evening.  It  was  admitted 
by  the  defence  that  he  died  from  the  results  of  atrophine,  and 
that  he  must  have  taken  the  atrophine  in  the  milk.  The  real 
question  was,  as  to  whether  the  prisoner  put  it  in  the  milk. 
There  was  nothing  unusual  in  the  fact  of  her  going  to  deceased's 
room  in  the  morning,  as  it  was  her  duty  to  report  to  him  any 
fresh  cases  that  might  have  come  in  during  the  night ;  but  in 
consequence  of  a  conversation,  when  the  prisoner  was  not  pre- 

(*)  Reported  by  H.  F.  Thtjblow,  Esq.,  Barrister  at-Law. 
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169]  sent>  which  took  *place  between  Dr.  Patchett,  Dr.  "West- 
moreland, and  deceased,  in  which  he  communicated  to  them 
his  suspicions  that  it  was  the  prisoner  who  had  poisoned  him, 
she  was  arrested,  and  the  following  evidence  was  given.  Atro- 
phine  was  given  to  the  nurses  by  the  doctors  for  the  use  of 
patients  suffering  from  an  affection  of  the  eyes.  The  first  wit- 
ness, 

Margaret  Lythgoe,  said :  I  was  servant  to  deceased.  On  the 
10th  of  January  last,  at  half-past  eight  in  the  morning,  I  put  the 
milk  into  a  cream  jug,  placed  it  with  the  other  things  on  a  tray, 
and  took  it  into  deceased's  room.  As  I  was  coming  out  of  the 
room,  I  met  the  prisoner,  who  was  going  towards  deceased's 
room.  About  half-past  nine  deceased's  bell  rang  and  I  "went  to 
his  room,  and  found  him  at  breakfast;  he  complained  that 
something  was  wrong  with  the  milk.  I  tasted  it  and  it  was 
very  bitter.     I  soon  afterwards  became  very  ill. 

Cross-examined :  It  was  Mrs.  Steele's  duty  to  go  to  deceased's 
room  about  the  time  I  saw  her  go. 

Inspector  Henderson  was  then  called. — I  arrested  the  prisoner 
on  the  10th  of  January,  at  the  workhouse,  and  said  to  her,  "  I 
must  take  you  into  custody  for  having  administered  a  noxious 
drug  to  Mr.  Harris  this  morning.  It  is  a  very  serious  charge, 
and  my  advice  to  you  is  to  say  nothing  at  all."  She  replied, "  I 
have  nothing  to  conceal ;  I  was  in  Mr.  Harris's  room  this  morn- 
ing and  saw  him ;  I  went  to  talk  to  him  about  some  lunatic 
paupers  to  see  if  they  were  ready."  I  then  said  that  it  was  in 
consequence  of  a  statement  made  by  Mr.  Harris  before  his  death 
that  she  was  to  be  taken  into  custody.  She  said,  "  He  must  be 
a  bad  man  to  say  anything  of  that  kind  about  me." 

Evidence  was  also  given  by  the  prosecution  to  prove  that 
prisoner  had  a  spite  against  deceased,  and  that  she  had  endea- 
vored to  fix  the  charge  of  poisoning  the  deceased  upon  another 
woman. 

"William  Patchett  said :  I  am  assistant  surgeon  at  the  Man- 
chester Workhouse.  I  went  to  see  the  deceased  about  half-past 
eleven  o'clock  upon  the  morning  in  question.  He  complained 
of  burning  pain  and  dryness  in  his  throat,  and  other  symptoms 
of  poisoning  by  atrophine.  He  then  made  a  statement  to  me. 
I  wished  to  give  him  an  emetic,  but  he  refused.  He  said  it  was 
too  late,  the  poison  was  absorbed.    I  eventually  gave  him  two, 
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the  latter  of  which  took  effect.  Mr.  Westmoreland  came  into 
the  room  about  one  o'clock.  Deceased  was  in  a  dying  state, 
and  he  knew  he  was  dying.  When  Mr.  Westmoreland  came 
in,  deceased  said  to  him,  "Joe,  I  am  poisoned;"  and  in  a  min- 
ute or  two  afterwards  he  said,  "  Joe,  I  am  dying."  Mr.  West- 
moreland said, "  Oh,  nonsense."  Deceased  replied, "  But  I  am." 
I  then  said,  "  Do  you  suspect  any  one  ?"  and  deceased  turned  to 
me  and  said,  "  Tell  him,  Patchett;"  and  I  then  made  a  state- 
ment to  Mr.  Westmoreland.  Deceased  understood  all  that  was 
said,  and  was  perfectly  conscious. 

Tarr,  Q.C.,  objected  to  the  statement  made  by  deceased  to 
Patchett  being  given  in  evidence. 

*Ltjsh,  J. —  The  only  question  for  me  is  whether  the  [170 
man  then  thought  that  he  was  about  to  appear  in  the  presence 
of  his  Maker,  and  that  death  was  imminent. 

Torr,  Q.C. —  The  statement  to  be  admissible  as  evidence  in  a 
court  of  justice,  must  be  made  either  under  the  sanction  of  an 
oath  or  under  the  sanction  of  an  impression  by  the  man  that  he 
was  dying ;  and  what  ho  then  says  must  be  a  saying  of  his  own, 
and  not  something  said  by  another  in  his  presence  to  which  he 
merely  gives  assent.     There  is  no  case  which  has  ever  gone  so 
&r  as  that.     The  statement  which  he  made  to  Dr.  Patchett  at 
half-past  eleven  was  not  a  dying  declaration ;  it  could  not  be 
received  as  evidence ;  therefore,  as  this  statement  which  the 
prosecution  wants  to  put  in  is  really  the  same,  it  cannot  conse- 
quently be  received.     The  deceased  may  have  assented  when 
Dr.  Patchett  repeated  the  conversation  to  Dr.  Westmoreland, 
but  the  very  fact  of  deceased  saying,  "  Tell  him,  Patchett," 
shows  that  he  was  then  unfit  himself  to  make  a  statement;  and 
it  is  quite  possible  that  he  might  have  desired  to  correct  the 
statement,  when  repeated,  but  was  too  ill  to  do  so,  and  thus  he 
assented  to  it.     It  must  be  remembered  that  when  he  assented 
it  was  at  one  o'clock,  an  hour  and  a  half  after  he  himself  had 
fcade  the  statement. 

Lush,  J. — I  do  not  agree  with  you  there.  I  am  not  aware  of 
any  such  distinction  as  that  where  a  man  knows  he  has  made  a 
statement  a  short  time  before,  and,  instead  of  repeating  it  over 
ag&in,  he  tells  another  to  repeat  it.     It  is  equivalent  to  saying  it 
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himself.     I  will,  however,  consult  my  brother  Mellor  upon  the 
point 

His  Loedshif  then  left  the  court,  and  on  his  return,  said:  I 
have  consulted  my  brother  Mellor,  and  we  are  both  of  opinion 
that  the  statemeut  is  admissible. 

Mr.  Patchett  was  then  recalled,  and  said :  I  repeated  to  Mr. 
Westmoreland  what  deceased  had  told  me  in  the  morning  about 
half-past  eleven  o'clock.  I  said  that  when  I  went  into  de- 
ceased's room  defendant  said  to  me,  "  Patchett,  my  dear  fellow, 
I  am  poisoned,  they  have  put  something  into  my  milk  ?"  I 
said,  "  Where  is  the  milk  ?"  He  said, fi  The  servant  has  thrown 
it  away."  I  said,  "Who  do  you  think  has  done  it?"  He  said, 
"  Mrs.  Steele,  I  believe."  He  then  went  on  to  say,  "  As  I  was 
washing  in  my  bedroom  this  morning  I  heard  some  one  in  my 
sitting  room."  I  opened  the  bedroom  door  and  saw  Mrs.  Steele 
standing  there.  He  then  pointed  to  a  small  bottle  on  the  man- 
telpiece, and  said,  "  I  found  this  bottle  there  this  morning.  It 
was  not  there  the  night  before,  and  the  liquid  in  it  smells  like 
the  milk.  I  sent  a  similar  bottle  to  it  to  Mrs.  Steele  the  night 
before  containing  a  draught."  After  I  had  repeated  this  to  Mr. 
Westmoreland,  deceased  said,  "  Tes,  that's  it;  it's  her." 

Not  Ghaty. 


171]  *KENT  SUMMER  ASSIZES,  1872. 

Maidstone  Crown  Court. 

(Before  Lord  Chief  Justice  CJookburn.) 
Reg.  v.  Ekglish.  (') 

(12  Coi'b  Criminal  Cages  171.) 
Fait  pretence*— Evidence  —  Effect  of—  Preteneet 

On  an  indictment  for  inducing  the  prosecutor,  by  mesne  of  false  pretences, to 

ontor  Into  mi  agreement  to  take  a  field  for  the  purpose  of  brick  making,  in  the 

{■)  Reported  by  W.  F.  FiSUiBOS,  Esq.,  BarrUterat-Law. 
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belief  that  the  eoil  of  the  field  was  fit  to  make  bricks,  whereas  it  was  not,  he  being 
himHfrtf  a  brickmaker,  and  having  inspected  the  field  and  .examined  the  soil : 

Held,  that,  nevertheless,  if  he  had  been  induced  to  take  the  field  by  false  and 
fradulent  representations  by  the  defendant  of  the  specific  matters  of  fact  relating 
to  the  quality  and  character  of  the  soil,  as,  for  instance,  that  he  had  himself 
made  good  bricks  therefrom,  the  indictment  would  be  sustained : 

Held,  also,  that  it  would  be  sufficient  if  he  was  partly  and  materially,  though 
not  entirely,  influenced  by  the  false  pretences. 

False  pretences.      The  indictment  contained  nine  counts, 
most  of  them  for  inducing  the  prosecutor  (one  Bawden),  by 
means  of  false  pretences,  to  enter  into  an  agreement  to  take 
a  brick  field  for  the  purpose  of  making  bricks.    The  first 
count  alleged  that  the  said  English  entered  into  negotiation 
with  Bawden  for  the  letting  by  the  said  English  and  the  hiring 
by  the  said  Bawden  of  a  certain  field  belonging  to  English,  and 
referred  to  as  "  the  ten  acre  field,"  and  that  English,  intending 
to  cheat  and  defraud,  on  the  16th  of  September,  1868,  did  un- 
lawfully, knowingly,  and  designedly,  falsely  pretend  to  the  said 
Bawden  that  the  said  field  then  was  a  good  and  profitable  brick 
field,  that  the  said  English  had  made  a  profit  of  400Z.  upon  a 
certain   clump  of  bricks  then   standing  in  the  said  field,  and 
which  had  all  been  made  from  the  earth  of  the  said  field  mixed 
with  marsh  mud.    That  one  Benthall,  who  was  then  upon  the 
said  field,  was  then  willing  and  desirous  to  hire  the  said  field, 
from  him  the  said  *English.    That  the  earth  of  the  said  [172 
field,  when  mixed  with  marsh  mud,  was  then  capable  of  yield- 
ing bricks  as  good  as  those  in  the  said  clump,  and  that  he  the 
said  English  had  then  recently  been  carrying  on  a  profitable 
business  by  the  manufacture  of  bricks  from  the  earth  of  the 
said  field,  mixed  with  marsh  mud.    By  means  of  which  said 
false  pretences  the  said  English  did  then  and  there,  with  intent 
to  defraud,  unlawfully,  knowingly,  and  fraudulently  obtain  of 
and  from  the  said  Bawden,  a  certain  valuable  security,  to  wit, 
an  agreement  signed  by  the  said  Bawden,  in  the  words  and 
figures  following,  that  is  to  say  (setting  out  an  agreement  by 
English  to  give  a  lease  of  the  brick  field,  and  by  Bawden  to 
accept  the  same,  with  all  usual  covenants  for  brick  field,  ma- 
chinery, and  plant),  the  machinery  and  plant  at  the  yearly  rent 
of  100?.,  and  51.  per  acre  surface  rent,  and  Is.  8d.  per  thousand 
for  all  bricks  moulded,  four  millions  to  be  made  each  year  or 
paid  for,  and  as  many  more  at  Is.  3d.  per  thousand  as  Bawden 
2  Eng.  Rep.]  29 
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chooses ;  the  rent  to  be  paid  quarterly,  commencing  on  the 
29th  September,  1868,  Bawden  taking  possession  at  once ;  the 
term  to  be  seven  years.  Whereas,  in  troth  and  in  fact,  the 
said  field  was  not  then  a  good  or  profitable  brick  field.  And, 
whereas,  in  truth  and  fact,- the  said  English  had  not  made  a 
profit  of  iOOL,  as  he  so  falsely  pretended  as  aforesaid  upon  the 
said  clump  of  bricks  then  standing  and  being  in  the  said  field. 
And,  whereas,  the  said  bricks  in  the  said  clamp  of  bricks 
standing  in  the  said  field  had  not  been  all  made  from  the  earth 
of  the  said  field  mixed  with  marsh  mud.  And,  whereas,  the 
said  Benthall,  who  was  upon  the  said  field  when  the  said  En- 
glish so  falsely  pretended  as  aforesaid,  was  not  then  willing  or 
desirous  to  hire  the  said  field  from  him  the  said  English,  and 
whereas  the  earth  of  the  said  field,  when  mixed  with  marsh 
mud,  was  not  then,  as  the  said  English  knew,  capable  of  yield- 
ing bricks  as  good  as  those  in  the  said  clump.  And,  whereas, 
the  said  English  had  not  then  recently  been  carrying  on  a  pro- 
fitable business  by  the  manufacture  of  bricks  from  the  earth  of 
the  said  field,  mixed  with  marBh  mud,  as  he  so  falsely  pretended 
as  aforesaid.  Other  counts  stated  the  charge  substantially  in 
the  same  way. 

M.  Chambers,  Prentice,  and  Willis  for  the  prosecution. 

Parry,  Serjt.,  Sleigh,  and  Joyce,  for  the  defence. 

The  prosecutor  was  a  bookmaker,  and  in  consequence  of  an 
advertisement  issued  by  the  defendant  went  down  to  see  the 
field,  and  was  shown  over  it,  and  inspected  the  earth  and  soil  of 
the  field,  and  also  examined  a  clump  of  bricks  upon  the  field, 
said  to  have  been  made  out  of  the  earth  and  soil  of  the  field ; 
but  evidence  was  given  of  the  specific  false  pretences  alleged, 
and  he  swore  he  was  induced  by  means  of  these  representa- 
tions, and  in  the  belief  that  they  were  true,  to  enter  into  the 
agreement  And  evidence  was  given  also  to  show  that  they 
were  to  the  knowledge  of  the  defendant  false,  and  intended  to 
deceive  and  defraud.  It  was  further  shown  by  prosecutor  and 
his  witnesses  that  the  bricks  shown  to  him  as  made  from  the 
173]  s°i'  °f  *the  field  had  in  fact  been  made  from  other  earth,  ( 
as  known  to  the  defendant. 

The  case  had  been  previously  tried  before  Bramwell,  B.,  when 
the  jury  were  discharged. 

At  the  close  of  the  case, 
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Cockburn,  C.  J.  (Bramwell,  B.,  having  previously  directed 
the  jury  in  the  same  way). —  There  is  a  case  for  the  jury  on  the 
counts  which  charge  that  the  prosecutor,  by  means  of  the  false 
pretences,  was  induced  to  enter  into  the  agreement  The  jury 
must  be  satisfied,  however,  not  only  that  the  pretences  were 
false  and  fraudulent,  but  that  the  prosecutor  was  induced  by 
means  of  them  to  enter  into  the  agreement  The  prosecutor, 
it  is  true,  was  a  brickmaker,  and  examined  the  soil  of  the  field; 
but  the  charge  is  that  false  and  fraudulent  representations  were 
made  to  him  of  specific  matters  of  fact  which  would  be  material 
in  influencing  his  judgment;  and  if  that  were  so,  the  indict- 
ment would  be  sustained. 

The  jury,  after  long  consideration,  said  that  they  found  the 
pretences  false  and  fraudulent,  but  that  the  prosecutor  was  not 
influenced  solely  by  means  of  the  pretences. 

Cockburn,  C.  J. — That  finding  is  not  sufficient  Was  he  partly 
influenced  by  them  ?  that  is,  did  they  materially  affect  his  judg- 
ment? 

The  jury  said  they  did ;  they  turned  the  balance,  so  to  speak, 
in  his  mind. 

Cockburn,  C.  J. —  Then  that  is  sufficient  to  sustain  the  in- 
dictment, and  a  verdict  must  be  entered  of 

QwUy.f) 

f)  A  point  wu  reserved,  whether  the  not  under  seal,  could  be  described  m  a 
agreement,  being  for  seven  jean  and    valuable  security. 


LEEDS  SPRING  ASSIZES, 

April  8, 1872. 

(Before  Mr.  Justice  Quaht.) 
Ebo.  v.  Hillam.  (*) 

12  Cox's  Criminal  Cases,  174. 

Bankruptcy — Evidence — Bankrupt's  depositions. 

The  bankruptcy  Act,  1869,  is  so  far  analogous  to  the  Bankruptcy  Act,  1849, 
that  the  Courts  of  Bankruptcy  have  power  to  compel  bankrupts  to  give  answers 

0)  Reported  by  J.  P.  AsnxAix,  Barrister-at-Law. 
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is  criminating  themselves,  and,  therefore,  od  the  authority  of  Reg.  t. 
Scott  (7  Cox  C-  C.  164),  such  answers  are  admissible  in  evidence  against  the  bank- 
rupt in  a  criminal  prosecution. 

The  prisoner,  Joseph  Garside  Hillam,  was  indicted  for  various 
offences  against  the  Debtors  Act,  1869,  and,  amongst  others, 
in  the  following  count: — 

5.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  Joseph  Garside  Hillam  was,  on  the  26th 
day  of  May,  1871,  duly  adjudged  bankrupt,  and  within  four 
months  next  before  the  presentation  of  the  bankruptcy  petition 
against  him,  he,  being  a  trader,  disposed  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  certain  property  which  he  had 
before  then  obtained  on  credit,  and  had  not  paid  for,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against, 
&e. 

It  was  proved  that  the  prisoner  had  been  duly  adjudicated 
1  laukrupt ;  and,  for  the  purpose  of  proving  the  offence  charged, 
it  was  proposed  to  put  in  the  deposition  of  the  bankrupt  taken 
before  the  County  Court  of  Bradford,  in  which  the  bankruptcy 
proceedings  bad  taken  place.  It  was  proved  that  the  prisoner 
had,  in  pursuance  of  an  application  made  by  the  trustee,  been 
summoned,  and  had  appeared  before  the  county  court ;  and  that 
lie  had  been  examined  before  the  county  court  judge  by  the 
attorney  conducting  the  bankruptcy  proceedings,  and  that  the 
statement  made  in  the  course  of  that  examination  had  been  taken 
down  in  shorthand  by  a  shorthand  writer  duly  appointed  under 
rule  207  of  the  Bankruptcy  Rules  of  1869.  The  shorthand  writer 
175]  *was  called,  and  produced  his  original  shorthand  notes, 
and  proved  that  the  transcript,  which  was  upon  the  file  of  the 
bankruptcy  proceedings,  and  which  was  duly  sealed  with  the  seal 
of  the  Bradford  County  Court,  was  a  correct  transcript  of  the 
statement  made  by  the  prisoner  in  his  examination.  The  de- 
position was  not  signed  by  the  prisoner. 

Price,  Q.C.,  and  MeUor,  for  the  Crown,  tendered  the  deposi- 
tion in  evidence. 

Waddy  ( Wilberforce  with  him),  for  the  prisoner,  objected  to 
the  admissibility  of  the  deposition.  It  is  a  rule  that  no  man  is 
bound  to  criminate  himself,  and  that  which  is  forced  from  bim 
cannot  be  given  in  evidence  against  him.  It  was  decided  in 
Reg.  v.  Scott  (7  Cox  C.  C.  164),  under  the  Bankrupt  Law  Con- 
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solidation  Act,  1849  (12  &  13  Vict.  c.  103),  s.  117  (l),  that  a  de- 
position made  by  a  bankrupt  could  be  given  in  evidence  against 
him  in  criminal  proceedings.    But  that  section  is  repealed,  and 
the  common  law  is  now  in  force,  under  which  such  depositions 
are  not  evidence.    That  depositions,  taken  under  the  Bankruptcy 
Act,  1869,  are  not  evidence,  in  such  oases  is  clear  from  sect. 
108  of  that  Act,  which  is  the  only  section  which  makes  deposi- 
tions evidence,  and  then  only  when  a  witness  is  dead.     The 
new  Act  differs  also  from  the  old  in  that  the  depositions  are 
not  now  signed,  whereas  under  the  old  Act  they  were  signed 
by  the  bankrupt.     The  sections  of  the  new  Act  under  which  a 
bankrupt  is  examined  by  the  .court  are  not  at  all  analogous  to 
Beet  117  of  the  Bankruptcy  Act,  1849,  as  they  do  not  expressly 
give  the  court  power  to  examine  a  bankrupt  with  a  view  to 
disclose  criminal  acts. 

Price,  Q.C.,  contrd. — Sect.  108  of  the  Bankruptcy  Act,  1869, 
is  introduced  into  the  Act  for  the  purpose  of  enabling  trustees 
to  bring  actions  in  cases  of  fraudulent  preferences,  and  does  not 
apply  to  proceedings  against  a  bankrupt,  as  such  a  provision 
would  be  useless  if  he  were  dead.     Sect.  107  really  governs  the 
admission  of  evidence,  and  that  enacts  that  "  any  instrument  or 
copy  of  an  instrument,  affidavit,  or  document,  made  or  used  in 
any  bankruptcy  proceedings  or  other  proceedings  under  this 
Act  may,  if  any  such  instrument  as  aforesaid,  or  copy  of  an  in- 
strument, appears  to  be  sealed  with  the  seal  of  any  court  having 
jurisdiction,  or  purports  to  be  signed  by  any  judge  having  juris- 
diction in  bankruptcy  under  this  Act,  be  receivable  in  evidence 
*in  all  legal  proceedings  whatever."    This  is  an  instru-  [176 

f)  That  section  enacted  "  That  the  examine  such  bankrupt  after  he  Bhall 
court  may  summon  any  bankrupt  before  have  made  and  signed  the  declaration 
it,  whether  such  bankrupt  shall  have  contained  in  the  schedule(W.)  to  this  Act 
obtained  his  certificate  or  not ;  and  in  annexed,  either  by  word  of  mouth  or  on 
case  he  shall  not  come  at  the  time  ap-  interrogatories  in  writing,  touching  air 
pointed  by  the  court,  it  shall' be  lawful  matters  relating  to  his  trade,  dealings,  or 
for  the  court,  by  warrant,  to  authorize  estate ;  or  which  may  tend  to  disclose 
and  direct  any  person  or  persons  the  any  secret  grant,  conveyance,  or  conceal- 
court  shall  think  fit,  to  apprehend  and  ment  of  his  lands,  tenements,  goods, 
arrest  such  bankrupt,  and  bring  him  money,  or  debts,  and  to  reduce  his  an- 
before  the  court ;  and  upon  the  appear-  swers  into  writing,  which  examination 
ance  of  such  bankrupt,  or  if  such  bank-  so  reduced  into  writing  the  said  bank- 
rapt  be  present  at  any  sitting  of  the  rapt  shall  sign  and  subscribe." 
court,  it  shall  be  lawful  for  the  court  to 
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meat  duly  sealed  by  the  court.  The  real  question  is  whether 
the  Court  of  Bankruptcy  had  power  to  examine  this  man,  and 
to  extract  from  him  admissions  as  to  his  criminality.  In  Reg.  v. 
Scott  (supra)  the  judges  held  that  as  the  statute  made  such  a  pro- 
ceeding legal,  the  evidence  was  admissible.  Power  is  given  to 
the  county  courts  to  examine  bankrupts  by  the  Bankruptcy  Act, 
1869,  ss.  19  and  96  ('),  and  these  sections  give  full  power  to 
compel  the  answering  of  even  criminating  questions.  The 
principles  laid  down  in  Meg.  v.  Scott  (supra)  are  equally  applica- 
ble to  the  present  Act. 

Quaih,  J. — I  shall  certainly  admit  this  deposition  in  evidence. 


C)  Bankruptcy  Act,  1869,  sect.  19: 
"  The  bankrupt  shall,  to  the  utmost  ol 
his  power,  aid  in  the  realization  of  his 
property,  and  the  distribution  of  the  pro- 
ceeds amongst  big  creditors.  He  shall 
produce  a  statement  of  his  affairs  to  the 
first  meeting  of  creditors,  and  shall  be 
publicly  examined  thereon  on  a  day  to 
be  named  by  the  court,  and  subject  to 
such  adjourned  public  examination  as 
the  court  may  direct.  He  shall  give 
snch  inventory  of  his  property,  such 
list  of  his  creditors  and  debtors,  and  of 
debts  due  to  and  from  them  respectively, 
submit  to  such  examination  in  respect 
of  his  property  or  his  creditors,  attend 
such  meetings  of  his  creditors,  wait  at 
such  time  on  the  trustee,  execute  such 
powers  of  attorney,  conveyances,  deeds, 
and  instruments,  and  generally  do  all 
such  acts  and  things  in  relation  to  his 
property  and  the  distribution  of  the 
proceeds  amongst  his  creditors  as  may 
be  reasonably  required  by  the  trustee, 
or  may  be  prescribed  by  rules  of  court, 
or  be  directed  by  the  court  by  any  spe- 
cial order  or  orders  made  in  reference 
to  any  particular  bankruptcy,  or  made 
on  the  occasion  of  any  special  applica- 
tion by  the  trustee  or  any  creditor.  If 
the  bankrupt  wilfully  fail  to  perform 
the  duties  imposed  on  him  by  this  sec- 
tion ....  he  shall,  in  addition  to  any 
other  punishment  to  which  he  may  be 
subject,  be   guilty  of  a  contempt  of 


court,  and  may  be  punished  accord- 
ingly." 

Sect.  96:  "  The  court  may,  on  theap- 
pticatlon  of  the  trustee,  at  any  time 
after  an  order  of  adjudication  has  been 
made  against  a  bankrupt,  summon  be- 
fore it  the  bankrupt  or  his  wife,  or  any 
person  whatever  known  or  suspected 
to  have  in  his  possession  any  of  the  es- 
tate or  effects  belonging  to  the  bankrupt, 
or  supposed  to  be  indebted  to  the  bank- 
rupt, or  any  person  whom  the  court 
may  deem  capable  of  giving  information 
respecting  the  bankrupt,  his  trade, 
dealings,  or  property,  and  the  court 
may  require  any  such  person  to  produce 
any  documents  in  his  custody  or  power 
relating  to  the  bankrupt,  his  dealings, 
or  property ;  and  if  any  person  so  sum- 
moned, after  having  been  tendered  a 
reasonable  sum,  refuses  to  come  before 
the  court  at  the  time  appointed,  or  re- 
fuses  to  produce  such  documents,  hav- 
ing no  lawful  impediment  made  known 
to  the  court  at  the  time  of  its  sitting 
and  allowed  by  it,  the  court  may,  by 
warrant  addressed  as  aforesaid,  cause 
such  person  to  be  apprehended  and 
brought  up  for  examination." 

Sect.  97 :  "  The  court  may  examine 
upon  oath,  either  by  word  of  mouth  or 
by  written  interrogatories,  any  person 
so  brought  before  it  in  manner  aforesaid, 
concerning  the  bankrupt,  his  dealings, 
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It  is  clearly  an  admission  by  the  prisoner,  and  the  only  question 
is  whether  the  county  court  had  power  to  force  the  prisoner  to 
make  admissions  which  would  criminate  himself.  It  seems  to 
me  that  the  two  statutes  are  analogous.  Sects.  19,  96,  and  97 
of  the  Bankruptcy  Act,  1869,  give  power  to  summon  and  to  ex- 
amine the  bankrupt  as  to  all  matters  concerning  his  affairs,  and, 
as  it  appears  to  me,  it  is  essential  for  the  administration  of  the 
bankruptcy  laws  that  the  court  should  have  power  to  compel 
answers  to  criminating  questions,  and  these  sections  clearly 
give  such  a  power.  That  proposition  once  established,  the  law 
laid  down  in  Reg.  v.  Scott  applies,  and  these  depositions  are 
therefore  evidence,  and  I  shall  admit  them. 

The  depositions  of  the  bankrupt  were  then  read,  and  from 
*them  it  appeared  that  certain  transactions  of  the  bankrupt  [177 
were  out  of  the  ordinary  course  of  his  business,  and  the  question 
was  left  to  the  jury  whether  they  were  satisfied  or  not  that  the 
prisoner  had  no  intent  to  defraud. 

Verdict ',  Guilty .    Sentence,  two  years  hard  labor. 

Attorneys  for  the  prosecution,  Terry  and  Robinson,  Bradford. 
Attorneys  for  the  prisoner,  Watson,  and  Dickons  Bradford. 


NOEFOLK  CIRCUIT. 

Huntingdon  Spring  Asftzss,  1872. 

(Before  Lord  Chief  Baron  Kelly.) 

Eeg.  v.  Pamenter.   ' 

(12  Cox's  Criminal  Gases,  177.) 

Admission  by  a  prisoner — Letter  written  by  Mm  and  sum  ie*t  V  its  destination 

rejected. 

The  prisoner  was  taken  into  custody  for  stealing  from  a  dwelling  Vouse,  and 
▼hen  in  the  police  station  wrote  two  letters,  one  to  his  wife  and  the  other  to  a 

Q)  Reported  by  J.  W.  Cooper,  Esq.,  Barrister-at  Law. 
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friend.     The  prisoner  was  told  that  all  letters  would  be  read  before  being  dis- 
patched, and  the  letter  in  (juration  was  detained  and  a  copy  sent  to  its  dentins. 


James  Pamenter,  a  police  constable,  was  indicted  for  stealing 
from  a  dwelling  house. 

Gockerell  for  the  prosecution. 

Naylor  and  Gach.es  for  the  prisoner. 

Police-constable  Stubbings  produced  three  letters  written  by 
the  prisoner.  He  deposed  that  when  in  custody  the  prisoner 
was  told  that  all  letters  written  by  him  would  be  read  before 
going  out  of  the  station.  Prisoner  after  that  caution  asked  the 
witness  to  post  a  letter  unbeknown  to  the  superintendent,  and 
gave  him  three  letters :  one  addressed  to  Mr.  W.  Giles,  police 
officer,  Farcet,  near  Peterborough ;  one  addressed  to  Mr.  "W". 
D.  Qaches,  attorney  to  the  prisoner;  and  a  third  addressed  to 
prisoner's  wife. 

178]    *Cockerell  proposed  to  put  in  the  letters  to  Giles  and  the 
prisoner's  wife. 

Naylor  objected  to  the  latter  upon  the  ground  that  as  pri- 
soner's wife  was  an  incompetent  witness,  so  the  letter  the  mo- 
ment it  left  the  prisoner  became  the  property  of  the  wife,  and ' 
could  only  be  produced  by  her;  and,  further,  it  was  obtained 
from  the  prisoner  by  a  promise,  he  understanding  that  it  would 
not  be  read. 


Kelly,  C.B. —  This  letter  is  not  the  same  as  a  statement. 
The  letter  was  not  obtained  under  a  promise,  the  constable  only 
said,  "I  will  see." 

Gaches. — That  expression  would  influence  him. 

Kelly,  C.B. —  The  first  letter  was  received  without  objection. 
■  I  do  not  think  there  was  any  undue  influence. 

Naylor. —  I  object  merely  to  the  one  addressed  to  the  wife. 
It  was  merely  delivered  to  the  constable  as  agent  to  the  prisoner 
to  put  into  the  post,  and  he  ought  to  have  done  so ;  and  if  he 
had,  it  would  be  clear  that  a  copy  would  not  be  admissible, 
if  the  original  reached  the  wife  she  could  not  produce  it,  ami 
being  in  existence,  secondary  evidence  would  be  inadmissible. 
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Goekerell. —  Assuming  the  letter  to  have  been  posted,  I  admit 
the  evidence  would  not  be  admissible ;  but  it  was  never  out  of 
the  hands  of  the  person  whom  the  prisoner  had  made  his  agent, 
and  the  possession  of  the  agent  was  the  possession  of  the  pri- 
soner. 

Kelly,  C.B.,  upon  consideration,  said,  I  shall  not  receive  in 
evidence  the  letter  addressed  to  the  wife.  I  am  by  no  means 
certain  that  the  objection  is  not  valid. 

The  prisoner,  upon  other  evidence,  was  found 

GuMy. 

The  above  case  is  given  for  what  it  is  a  letter  •  written  by  a  prisoner  to  his 
worth  because  it  may  serve  to  call  at-  father  and  given  by  him  to  a  turnkey 
tention  to  a  somewhat  novel  question,  of  the  jail  to  post  after  his  promise  to 
At  the  same  time  the  editor  feels  bound  do  so  was  held  admissible  against  him 
to  say  he  does  not  think  it  sound  law.  by  Garrow,  Baron.    So  a  confession  is 
The  basis  of  the  decision  of  the  court,  admissible  although  he  to  whom  it  is 
if  decision  it  can  be  called,  seems  to  made  take  an  oath  not  to  mention  it 
have  been  that  if  the  letter  had  actually  (Rex  v.  Shaw,  6  C.  &  P.,  873,  25  Eng. 
reached  the  wife,  she  not  being  a  com-  C.L.  Rep.)  or  promised  it  should  go  no 
petent  witness  against  the  prisoner,  it  further  (Rex  v.  Thomas,  7  C.  &  P.,  845, 
could  not  have  been  proven  and  that  as  82  Eng.  C.  L.  Rep).    So  where  a  state- 
the  person  to  whom  it  was  delivered  to  ment  was  made  by  a  prisoner  when 
post  was  the  prisoner's  agent  to  do  so  drunk,  to  a  constable  in  whose  custody 
his  possession  was  the  possession  of  the  he  was,  it  being  imputed  that  the  con- 
prisoner.    If  the  prisoner  had  made  an  stable  gave  him  liquor  to  make  him 
oral  statement  to  his  wife  which  had  drunk.    Coleridge,  J.,  held  the  evidence 
been  overheard  by  another  that  could  competent  and  that  the  circumstances 
have  been  proved  by  such  third  person  under  which  it  was  obtained  went  only 
(Hoy  v.  Morris,  13  Gray,  519).    It  seems  to  the  weight  of  the  testimony.    (Rea 
to  the  editor  that  there  is  no  such  thing  v.  BpUsbury,  7.  C.  &  P.,  187, 22  Eng.  Com. 
as  a  prisoner  confiding  a  secret  confes-  L.  Rep).    Suppose  defendant  had  had  a 
sion  to  an  agent  to  transmit  to  his  wife,  letter  in  his  possession,  confessing  the 
The  mere  feet  that  a  party  believes  a  crime,  intending  to  send  it  to  his  wife 
statement  to  be  privileged  does  not  pre-  and  his  jailer  had  snatched  it  from  his 
vent  its  being  proved,  as  where  he  con-  hand.    Would  it  not  have  been  compe- 
suits  an  attorney  as  to  the  best  method  tent    testimony    against    him?     We 
of  perpetrating  a  forgery  believing  the  think  so.    It  would  be  admissible  be- 
communication  to  be  privileged.    (Peo-  cause  it  was  his  statement  of  the  facts  of 
pie  v.  Blakely,  4  Park,  176 ;  Queen  v.  the  case  irrespective  of  how  it  was  pro- 
Eayward,  2  Cox,  Cr.  Cas.,  23 ;  Reg.  v.  cured  or  of  the  question  whether  he 
Broion,  9  Cox  Cr.  Cas.,  281 ;  Coveney  v.  intended  it  should  be  seen  by  any  one 
TannahUl,  1  HU1,  83).    In  Rex.  v.  Der-  except  a  wife  or  a  friend. 
rington(2  Carr.  and  P.,  418, 12  Eng.  C.L.) 


2  Eng.  Rep.]  80 
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April  27, 1B72. 

(Before  Kelly,  C.B.,  Willes,  J.,  Cleasbt,  B..  Grove  and 

Quain,  JJ.). 

Rug.  v.  "Wollaston.O 

13  Coi's  Criminal  Cases,  180. 

Indecent  attault  —  Content. 

A  man  Induced  two  youths  above  the  age  of  fourteen  rears  to  go  with,  him  in 

the  evening  to  an  ont-of-the  way  place,  where  they  mutually  indulged  Ul  indecent 

practices  on  each  others'  persons.    The  youths  were  willing  and  assenting  parties 

to  what  was  done : 

Held,  that  under  these  circumstances  a  conviction  for  an  indecent  assault  could 
not  be  upheld. 

Case  reserved  for  the  opinion  of  this  Court  by  Cockburn,  C.J. 

Thelwall  Wollaston  was  tried  before  me,  at  the  last  Assizes 
for  the  county  of  Sussex,  on  an  indictment  under  the  24  &  25 
Vict  c,  100,  a.  62,  for  an  indecent  assault  on  one  William  Rick- 
ard  with  intent  to  incite  the  said  William  Rickard  to  commit 
an  unnatural  crime.  There  was  a  similar  count  for  an  assault, 
with  the  like  intent  on  one  Douglas  White. 

There  were  also  (besides  other  counts  which  altogether  failed 
181]  *oa  me  evidence)  counts  for  an  indecent  assault  on  each 
of  the  two  parties  before  named. 

The  facts  did  not  admit  of  dispute.  It  appeared  that  the  de- 
fendant had  induced  two  youths,  William  Rickard  and  Douglas 
White,  by  the  expectation  of  pecuniary  reward,  to  go  out  with 
him  in  the  evening  to  an  out-of-the-way  place,  and  had,  Ac- 
(The  facts  showing  the  indecency  practised  were  then  set  out). 
After  having  passed  some  time  in  the  gratification  of  this  unna- 
tural propensity,  he,  without  attempting  or  suggesting  anything 
further,  voluntarily  left,  not  having  been  interrupted  or  become 
conscious  of  being  observed.  It  was  plain  that  the  two  youths 
had  accompanied  the  defendant  with  a  full  knowledge  of  what 
was  about  to  take  place — this  not  being  the  first  time  that  the 

Q)  Reported  by  Jons  Thompson,  Esq.,  Barrijrte  rat-Law. 
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defendant  had  carried  on  such  practices  with  one  of  them — and 
had  been  perfectly  willing  and  assenting  parties  to  all  that  had 
been  done. 

There  being  thus  no  evidence  to  establish  the  intent  necessary 
to  support  the  counts  framed  on  the  statute,  the  counsel  for  the 
prosecution  very  properly  gave  up  that  part  of  the  case  and  re- 
lied for  a  conviction  on  the  counts  for  the  indecent  assault  But 
on  the  part  of  the  defendant  it  was  contended  that,  as  it  was 
admitted  that  the  parties  on  whom  the  alleged  assault  had  been 
made  had  been  consenting  to  all  that  had  been  done  to  them, 
that  which  would  otherwise  have  been  an  assault  became  divested 
of  that  character;  that  this  was  not  a  mere  submission,  which, 
it  was  true,  might  not  make  a  touching  of  the  person  less  an 
assault,  but  an  actual  consent,  knowingly  and  intentionally 
given,  which  was  inconsistent  with  the  essential  character  at 
law  of  an  assault,  and  that  in  this  respect  there  could  be  no 
difference  in  point  of  principle  between  an  assault  committed  in 
furtherance  of  a  natural  desire,  and  one  committed  in  further- 
ance of  a  lust  however  unnatural  and  detestable. 

In  support  of  the  general  doctrine  that  where  there  is  consent 
there  cannot  be  an  assault  in  point  of  law,  the  case  of  Reg.  V. 
Martin  (2  Moo.  C.  0. 123)  was  referred  to.  The  case  appeared 
to  me  to  be  in  point,  and  on  the  whole  I  was  disposed  to  think 
that  the  contention  of  the  defendant's  counsel  was  well  founded. 
But  as  the  point  had  never  been  decided  in  a  case  like  the  present, 
I  directed  the  jury  to  find  the  defendant  guilty  on  the  counts  for 
indecent  assault,  reserving  for  the  consideration  of  this  court 
whether  upon  the  facts  of  the  case  those  counts  could  be  upheld. 
TJpon  this  point  I  now  request  the  opinion  of  the  Court. 

I  admitted  the  defendant  to  bail,  to  come  up  for  judgment,  if 
required,  at  the  next  Sussex  Assizes. 

Parry,  Serjt.  (R.  E.  Webster  with  him)  for  the  prisoner. — The 
conviction  cannot  be  sustained.  The  indictment  is  framed  upon 
the  24  &  25  Vict.  c.  100,  s.  62,  which  enacts  that  whosoever  shall 
he  guilty  of  any  indecent  assault  upon  any  male  person  shall  bd 
guilty  of  a  misdemeanor.  There  was  no  evidence  to  support 
the  finding  of  the  jury  on  the  fifth  and  sixth  counts  of  the  in- 
dictment, *the  counts  for  an  indecent  assault.  The  [182 
charge  is  one  at  common  law,  and  in  substance  for  a  common 
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-the  offence  of  an  indecent  assault  being  statutable. 
There  is  no  allegation  of  ad  commune  nocumentum,  and  no  charge 
of  indecent  exposure.  [Willes,  J.  referred  to  Beg.  v.  Watson 
(2  Cox  CO.  876),  where  an  indictment  which  alleged  an  expo- 
sure of  the  person  to  one  person  only  was  held  had.]  There 
was  nothing  of  the  kind  here  to  constitute  an  exposure.  [~Kblly, 
C.  B. —  The  only  question  is  whether  this  can  be  called  an  assault 
at  all  ?  What  was  done  was  done  not  only  with  the  consent  of 
the  youths,  but  they  were  willing  participators.  Of  what  age  were 
toe  youths  ?]  Above  the  age  of  fourteen.  [He  was  then  stopped 
by  the  Court] 

Harrow,  for  the  prosecution. —  The  case  of  Reg.  v.  Martin,  re- 
lied upon  at  the  trial,  was  no  doubt  a  decision  to  the  effect  that 
bo  attempt  to  commit  the  misdemeanor  of  having  carnal  know- 
ledge of  a  girl  between  ten  and  twelve  years  old  is  not  an  assault 
if  the  girl  assent.  But  in  such  a  case  it  is  no  offence  in  law  on 
the  part  of  the  girl  to  give  her  consent.  The  old  cases  establish 
that  where  two  people  meet  to  commit  that  which  is  an  offence 
in  the  eye  of  the  law,  consent  is  immaterial.  In  such  cases  the 
indictment  charges  that  each  committed  an  assault  upon  the 
other,  and  that  seems  to  show  that  when  an  indecent  assault  is 
charged  to  which  the  patient  offers  no  opposition  his  consent 
goes  for  nothing,  and  that  the  law  will  not  regard  it:  {Lord 
Atuiley's  case,  3  Howell's  St.  Trials,  402).  [Willes,  J. — In  an 
action  for  criminal  conversation  the  declaration  alleges  that  the 
defendant  assaulted  the  wife  though  she  was  a  consenting  party.] 
An  indecent  assault  is  an  act  to  which  the  law  will  not  permit 
a  party  to  consent. 

Kelly,  C.B. — It  is  clear  that,  upon  the  circumstances  of  the 
case,  there  is  nothing  which  constitutes  an  assault  in  law.  If 
anything  1b  done  by  one  being  upon  the  person  of  another,  to 

make  the  act  an  assault,  it  must  be  done  without  the  consent 
and  against  the  will  of  the  person  upon  whom  it  is  done.  Mere 
submission  is  not  consent,  for  there  may  be  submission  without 
consent,  and  while  the  feelings  are  repugnant  to  the  act  being 
done.  Mere  submission  is  totally  different  from  consent.  But 
in  the  present  case  there  was  actual  participation  by  both  parties 
in  the  act  done,  and  complete  mutuality.     We  should  be  over- 
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taming  all  the  principles  of  law  to  say  that  in  this  case  there 
was  any  assault  in  law.  The  cases  referred  to  in  the  argument 
of  the  counsel  for  the  prosecution  are  founded  on  this,  that  the 
law  does  not  recognize  consent  to  commit  a  felony.  In  this  case 
there  is  nothing  in  the  nature  of  an  exposure  of  the  person 
charged  which  is  within  the  purview  of  the  law.  Anything  of 
the  kind  in  question  done  hefore  two  or  more  persons  would 
have  amounted  to  an  indecent  exposure,  and  consent  would  have 
been  no  defence.  Consequently,  under  the  circumstances  of 
this  case,  the  conviction  must  be  quashed. 
The  rest  of  the  Court  concurring.  Conviction  quashed. 


mi  #CASES 

COURT  FOR  CROWN  CASES  RESERVED 
EASTER  TERM,  XXXV  VICTORIA. 


April  27, 1673. 
The  Queen  v.  Rbbvb  and  Hanoook. 

Law  fteports,  1  Crown  Case  Reserved,  862. 

The  priooneis,  two  children,  one  aged  eight  and  the  other  a  little  older,  were 
tried  for  attempting  to  obstruct  a  railway  train.  It  waa  proved  that,  the 
mothers  of  the  prisoners  and  a  policeman  being  present,  after  they  bad  been 
apprehended,  the  mother  of  one  of  the  prisoners  said :  "  Yon  had  better,  as  good 

i  H.yn,  tell  the  truth ;"  whereupon  both  the  prisoners  confessed : — 
Held,  that  this  confession  was  admissible  in  evidence  against  the  prisoners. 

Case  stated  by  Byles,  J. 

The  prisoners  were  children.  One  was  eight  years  of  age  and 
the  other  a  little  older.  They  were  convicted  at  the  "Worcester 
Assizes  of  an  attempt  to  commit  a  misdemeanor  by  obstruct 
ing  a  railway  train. 

The  evidence  was,  that  Hancock's  mother,  Reeve's  mother, 
and  a  policeman  being  present,  after  they  had  been  apprehended 
on  suspicion,  Mrs.  Hancock  said,  "You  had  better,  as  good 
boys,  tell  the  truth  ;"  whereupon  both  the  prisoners  confessed, 
and  on  this  confession  were  both  convicted. 

The  question  for  the  opinion  of  the  Court  waa,  whether  the 
confession  was  admissible  against  both  the  prisoners,  or  either. 

No  counsel  appeared  for  the  prisoners, 

F.  T.  Streeten,  for  the  prosecution,  cited  Reg.  v.  Jams.  (1) 
He  was  stopped  by  the  Court. 

(■)  Ante,  p.  96. 
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*Kelly,  C.  B.  We  need  not  hear  you  further.  The  [363 
cases  had  no  doubt  at  one  time  gone  a  great  deal  too  far  in  the 
exclusion  of  such  evidence  as  that  now  in  question.  But  the 
case  cited  is  binding  upon  us ;  and  it  is  a  much  stronger  case 
than  the  present. 

"Willes,  J.  I  am  of  the  same  opinion.  It  seems  to  have 
been  supposed,  at  one  time,  that  saying "  Tell  the  truth " 
meant,  in  effect,  "  Tell  a  lie." 


Cleasby,  B.,  Grove,  and  Quain,  J.J.,  concurred. 

Conviction  affirmed. 
Attorneys  for  prosecution  Young,  Maples  £  do. 

Voluntary  confessions  are  admissible  influence  of  any  extraneous  disturbing 

in  evidence  against  the  party  making  cause.    The  confession  may  be  admisai- 

them,  and  those  are  deemed  voluntary  ble,  though  made  in  reply  to  a  question 

which  proceed  from  the  spontaneous  assuming  the  guilt  of  the  prisoner.  Peo- 

erpressions  of  the  mind,  free  from  the  pie  v.  Went*,  87  N.  T.  Rep.  806. 


May  4. 

The  Qubbn  v.  Willis. 

Law  Reports  1  Grown  Cases  Reserved,  868. 

P*mH  Servitude — Previous  Conviction  of  Felony  not  charged  in  Indictment — 

27  &  28  Viet  e.  47,  $.  2. 

By  87  &  28  Vict.  c.  47,  s.  2, "  Where  any  person  shall  on  indictment  be  con- 
Ttated  of  any  crime  or  offence  punishable  with  penal  servitude,  after  having  been 
previously  convicted  of  felony,  the  least  sentence  of  penal  servitude  that  can  be 
awarded  in  such  case  shall  be  a  period  of  seven  years." 

The  prisone  v  as  convicted  of  a  crime  punishable  with  penal  servitude,  and  it 
*w  proved  that  he  had  been  previously  convicted  of  felony ;  but  the  previous 
conviction  was  not  stated  in  the  indictment :  — 

Held,  that  the  above  section  did  not  apply. 

Case  stated  by  Bramwell,  B. 

This  case  was  tried  at  the  last  assizes  For  the  city  of  Exeter. 
It  was  an  indictment  for  wounding  with  intent  to  do  grievous 
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bodily  harm,  and  the  prisoner  was  found  guilty  of  oolawfully 
wounding.  It  was  proved,  though  not  stated  in  the  indictment, 
that  he  had  been  before  convicted  of  felony.  Indeed  he  had  been 
three  times  so  convicted,  and  sentenced  on  each  occasion  to  long 
periods  of  transportation.  The  case  was  a  very  bad  one,  and 
the  learned  judge  sentenced  him  to  seven  years'  penal  servitude, 
which  was  not  more  than  an  adequate  sentence.  If  he  sen- 
tenced him  to  penal  servitude,  and  had  power  to  do  bo  for 
364]  more  than  five  years,  *he  was  bound  to  sentence  him  lor 
seveti.C)  If  he  had  not  such  power,  the  sentence  should  not 
have  exceeded  five  years.  On  this  the  learned  judge  desired  the 
opinion  of  the  Court,  and  according  to  that  the  sentence  was  to 
stand  or  he  reduced  to  five  years. 

Our.  adv.  vulL 
April  27.    No  connsel  appeared. 

May  4.     The  judgment  of  the  court  (Kelly,  C.B.,  "Willes, 
'  Grove,  and  Qnain,  J.J.,  and  Cleasby,  B.)  was  delivered  by 

Kelly,  C.B.  In  this  case  we  are  of  opinion  that,  inasmuch  as 
the  previous  conviction  was  not  mentioned  in  the  indictment, 
the  statute  requiring  a  minimum  sentence  of  seven  years'  penal 
servitude  did  not  apply.  Consequently,  to  the  question  whether 
the  judge  was  bound  to  pass  a  sentence  of  seven  years'  penal 
servitude,  we  must  answer  that  he  was  not  so  bound.  The 
prisoner  was  entitled  to  have  his  identity  tried  by  a  jury,  which 
could  not  be,  as  the  previous  conviction  was  not  upon  the  record. 
The  ease  of  Meg,  v.  Summers  (*)  is  an  authority  to  this  effect 
In  thus  giving  effect  to  the  sentence  of  five  years'  penal  servi- 
tude instead  of  seven,  we  give  effect  to  the  learned  judge's  sen- 
tence, and  are  not  passing  a  sentence  of  our  own. 

The  judgment  will  be  amended  into  a  sentence  of  five  years, 
pursuant  to  the  statute  11  &  12  Vict.  c.  78,  s.  2. 

Sentence  amended  accordingly. 

O  By  37  *    88  Viet.    c  47,  s.    3.    victed  of  felony the  lent 

" .    .     .    .    Where  my  person  shall  on  sentence  of  penal  servitude  that  fan 

indictment  be  convicted  of  any  crime  be   awarded  in   snch  a  case  shall  bs 

or  offence  punishable  with  penal  eervi-  a  period  of  seven  years." 

tude,  after  having  been  previously  con-  (*)  Ante,  p.  183. 


" 


Vol.  I.]  EASTER  TERM,  XXXV  VICT.  241 

The  Queen  v.  Rea.  1872 


May  4, 1872. 

*Thb  Quebn  v.  Edwabd  Rba.  [365 

Law  Reports,  1  Crown  Cases  Reserved,  865. 
Bigamy — Marriage  brfore  Registrar  ^  Munomer — 6  &  7  Wm.  4,  e.  85,  &$.  4, 42 

The  prisoner jhaving  a  wife  living,  was  married  to  another  woman  in  the  pre- 
sence of  the  registrar,  describing  himself  not  as  E.  R.,  his  true  name,  but  as  B. 
R.  There  was  no  evidence  to  show  that  the  second  wife  knew  that  his  Christian 
name  was  misdescribed : — 

Held,  that  the  prisoner  was  guilty  of  bigamy. 

Casb  stated  by  Byles,  J. 

The  prisoner  was  indicted  at  Shrewsbury  Assizes  for  bigamy. 

He  was  married  in  1866,  by  the  name  of  Edward  Rea,  to  his 
first  wife,  now  living,  who  refused  to  cohabit  with  him,  and 
told  him  he  might  go  and  marry  any  other  woman.  In  1872 
he,  accordingly,  married  another  woman  in  the  presence  of  the 
registrar,  describing  himself  not  as  Edward  Rea,  his  true  name, 
but  as  Benjamin  Rea. 

There  was  no  evidence  to  show  whether  the  second  wife, 
at  the  time  of  her  marriage,  knew  or  did  not  know  that  his 
Christian  name  was  misdescribed. 

He  was  convicted  of  bigamy,  subject  to  the  opinion  of  this 
Court  whether  on  these  facts  the  felony  was  proved. 

April  27.    No  counsel  appeared. 

Our.  adv.  vutt. 

May  4.  The  judgment  of  the  Court  (Kelly,  C.B.,  Willes, 
Grove,  and  Quain,  J.J.,  and  Cleasby,  B.)  was  delivered  by 

Kelly,  C.B.  This  case  must  be  decided  upon  the  same  prin- 
ciples which  applied  to  the  case  of  marrying  by  banns,  because 
the  language  of  the  statute  for  marriage  before  a  registrar,  6 
*  7  Wm.  4,  c.  85,  ss.  4,  42,  follows  the  provisions  as  to  banns, 
and  ought  to  receive  the  same  construction. 

As  to  banns,  it  is  clear  that,  to  render  a  marriage  invalid,  it 
mast  be  contracted  with  a  knowledge  by  both  parties  that  no 
2  Eno.  Rep.]  31 
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true  publication  of  banns  had  taken  place :  Rex  v.  Wrozton  (l) ; 
Tongue  v.  Tongue.  (*)  In  this  case  the  man  only  appears  to  have 
366]  known  of  *the  misnomer;  and  the  presumptions  in  favor  of 
marriage  clearly  throw  the  burden  of  proof  of  invalidity  upon  the 
party  alleging  it  This  was  assumed  in  Tongue  v.  Tongue  (*) ; 
otherwise  the  statement  of  Parke,  B.'s  dissent  would  have  been 
superfluous.  Therefore,  without  saying  that  if  both  parties 
knew  of  the  misnomer  there  would  have  been  no  offence  against 
the  statute  of  bigamy  (8),  the  conviction  ought  to  be  affirmed 

Conviction  affirmed, 

O  4  B.  ft  Ad.  640.  O  See  Beg.  v.  Allen,  post,  p.  887. 

O  1  Moo.  P.  C.  oa 
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Law  Reports,  1  down  Cases,  Reserved,  967. 

Bigamy—Second  Marriage  invalid  independently  of  the  JTOrrt— 24  &  26  Viet 

c.  100, «.  57. 

Where  a  person,  already  bound  by  an  existing  marriage/  goes  through  with 
another  person  a  form  of  marriage  known  to  and  recognized  by  the  law  as  capa- 
ble of  producing  a  valid  marriage,  for  the  purpose  of  a  pretended  and  fictitious 
marriage,  such  person  is  guilty  of  bigamy,  notwithstanding  any  special  circum- 
stances which,  independently  of  the  bigamous  character  of  the  marriage,  may 
constitute  a  legal  disability  in  the  parties,  or  make  the  form  of  marriage  resorted 
to  inapplicable  to  their  case. 

The  prisoner,  having  a  wife  living,  went  through  the  ceremony  of  marriage 
with  another  woman,  who  was  within  the  prohibited  degrees  of  affinity ;  so  that 
the  second  marriage,  even  if  not  bigamous,  would  have  been  void  tinder  5  &  6 
Wm.  4,  c.  64,  s.  2  :— 

Held,  that  the  prisqner  was  guilty  of  bigamy. 

Beg.  v.  Fanning  (17  Ir.  C.  L.  289 ;  10  Cox  Cr.  G,  411)  disapproved. 

Case  stated  by  Martin,  B. 

Indictment  for  bigamy. 

At  the  trial  before  Martin  B.,  at  the  Manchester  Spring  As- 
sizes, 1872,  it  was  proved  that  on  the  24th  of  February,  1858, 
the  prisoner  married  one  Sarah  Cunningham.  She  died  in 
August,  1866,  leaving  a  niece  named  Harriet  Crouch.  On  the 
30th  of  November,  1867,  he  married  one  Ann  Pearson  Gutter- 
idge,  and  on  the  2d  of  December,  1871,  and  in  the  lifetime  of 
Ann  Pearson  Gutteridge,  be  married  the  above-named  Harriet 
Crouch. 
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368]  *It  was  objected  by  the  learned  counsel  for  the  prisoner 
that  the  marriage  with  Harriet  Crouch,  his  first  wife's  niece, 
was  void,  and  that  the  crime  of  bigamy  was  not  committed. 
It  was  stated  that  the  Court  of  Criminal  Appeal  in  Ireland  had 
so  decided,  and  in  deference  to  this  decision,  at  the  request  of 
the  prisoner's  counsel,  the  learned  Judge  stated  this  case. 

The  question  for  the  Court  was,  whether  the  prisoner  was 
guilty  of  bigamy  (l). 

April  27.  The  Court  (Kelly,  C.B.,  Willes,  Grove,  and 
Quain,  JJ.,  and  Cleasby,  B.)  reserved  the  case  for  the  consi- 
deration of  all  the  Judges. 

May  4.  The  case  was  argued  before  Cockburn,  C.J.,  Bovill, 
C.J.,  Kelly,  C.B. ;  Martin,  Bramwell,  Channel,  Pigott,  and 
Cleasby,  B.B. ;  Willes,  Byles,  Blackburn,  Mellor,  Lush,  Han- 
nen,  Grove,  and  Quain,  J  J. 

E.  U.  Bullen  appeared  for  the  prisoner. 

Warry  for  the  prosecution. 

The  following  authorities  were  cited : — Reg.  v.  Fanning  (*) ; 
Reg.  v.  Brawn  (3) ;  Burt  v.  Burt  (4) ;  Reg.  v.  MHJUs  (a) ;  Reg.  v. 
Allison  (6) ;  1  Russell  on  Crimes,  4th  ed.  by  Greaves,  p.  807. 

Our.  adv.  vult. 

May  28.  The  judgment  of  the  Court  was  delivered  by  Cock- 
burn,  C.J. : — 

This  case  came  before  us  on  a  point  reserved  by  Martin,  B., 
at  the  last  assizes  for  the  county  of  Hants.  The  prisoner  was 
indicted  for  having  married  one  Harriet  Crouch,  his  first  wife 
being  still  alive.  The  indictment  was  framed  upon  the  statute 
24  &  25  Vict  c.  100,  s.  57,  which  enacts  that  "  whosoever  being 

0)  By  24  &  25  Vict.  o.  100,  s.  57 :  void  to  all  intents  and  purposes  whit- 

"Whosoever,    being    married,    shall  soever." 

marry  any  other  person  during  the  life  (*)  17  Ir.  C.  L.,  289 ;  10  Cox  Cr.  C,  411. 

of  the  former  husband  or  wife  ....  (")  1  C.  &  K.,  144. 

shaU  be  guilty  of  felony."  (4)  2  Sw.  &  Tr.  88;  29  L.  J.  (P.  M.  * 

By  5  &  6  Wm.  4,  c.  54,  s.  2 :  "  All  A.),  188. 

marriages  between  persons  within  the  (')  10  CI.  &  F.,  at  p.  689. 

prohibited  degrees  of  consanguinity  or  (°)  R.  &  R.  C.  C,  109. 
affinity  shall  be  absolutely  null  and 


Vol.  L]  TRINITY  TERM,  XXXV  VICT.  245 


THe  Queen  v.  Allen.  •     1872 


married  *shall  marry  any  other  person  during  the  life  of  [369 
the  former  husband  or  wife  shall  be  guilty  of  felony."     The 
facts  of  the  case  were  clear.     The  prisoner  had  first  married  one 
Sarah  Cunningham,  and  on  her  death  he  had  married  his  pre- 
sent wife,  Ann  Parson  Gutteridge.     The  second  wife  being  still 
living,  he,  on  the  2d  of  December,  1871,  married  one  Harriet 
Crouch,     So  far  the  case  would  appear  to  be  clearly  one  of 
bigamy  within  the  statute ;  but,  it  appearing  that  Harriet  Crouch 
was  a  niece  of  the  prisoner's  first  wife,  it  was  objected,  on  his 
behalf,  that  since  the  passing  of  5  &  6  ¥m.  4,  c.  54,  s.  2,  such 
a  marriage  was  in  itself  void,  and  that  to  constitute  an  offence, 
within  24  &  25  Vict.  c.  100,  s.  57,  the  second  marriage  must  be 
one  which,  independently  of  its  bigamous  character,  would  be 
valid,  and,  consequently,  that  the  indictment  could  not  be  sus- 
tained.   For  the  proposition  that,  to  support  an  indictment  for 
bigamy,  the  second  marriage  must  be  one  which  would  have 
been  otherwise  valid,  the  case  of  Beg.  v.  Fanning  (*),  decided  in 
the  Court  of  Criminal  Appeal  in  Ireland,  was  cited,  and,  in  de- 
ference to  the  authority  of  the  majority  of  the  judges  in  that 
Court,  Martin,  B.,  has  stated  this  case  for  our  decision. 

It  is  clear  that,  but  for  the  statutory  inability  of  the  parties 
lo  marry  one  another  if  free,  the  marriage  of  the  prisoner  with 
Harriet  Crouch  would  have  been  within  the  57th  section  of  the 
Act  The  question  is,  whether  that  circumstance  alters  the 
effect  of  the  prisoner's  conduct  in  going  through  the  ceremony 
of  marriage  with  Harriet  Crouch  while  his  former  wife  was  still 
living.  The  same  question  arose  in  the  case  of  Beg.  v.  Brawn  (2), 
which  was  tried  before  Lord  Denman  on  the  earlier  statute 
of  9  Geo.  4,  c.  31,  s.  22,  the  language  of  which  was  precisely  the 
same  as  that  of  the  present.  In  that  case  the  prisoner,  a  mar- 
ried woman,  had  during  her  husband's  lifetime,  married  a  man 
who  had  been  the  husband  of  her  deceased  sister.  The  same 
point  as  is  now  raised  being  taken  on  behalf  of  the  prisoner, 
Lord  Denman  overruled  the  objection.  "  I  am  of  opinion,"  said 
his  Lordship,  u  that  the  validity  of  the  second  marriage  does 
not  affect  the  question.  It  is  the  appearing  to  contract  a  second 
marriage,  and  the  going  through  the  ceremony,  which  consti- 
tutes the  crime  of  bigamy ;  otherwise  it  could  never  exist  in  the 
ordinary  cases,  as  *a  previous  marriage  always  renders  [370 

0)  17Ir.  C.  L.  389;  10Cox,Cr.C.,411.  O  1  C.  &  K.,  144. 
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null  and  void  a  marriage  that  is  celebrated  afterwards  by  either 
of  the  parties  during  the  lifetime  of  the  other.  Whether,  there- 
fore, the  marriage  of  the  two  prisoners  " —  the  male  prisoner 
had  been  included  in  the  indictment  as  an  accessory  — "  was  or 
was  not  in  itself  prohibited,  and  therefore  null  and  void,  does 
not  signify ;  for  the  woman,  having  a  husband  then  alive,  has 
committed  the  crime  of  bigamy  by  doing  all  that  in  her  lay  by 
entering  into  marriage  with  another  man."  In  the  earlier  and 
analogous  case  of  Reg.  v.  Penson  (*),  a  similar  objection  had  been 
taken,  on  the  ground  that  the  second  marriage  was  invalid,  by 
reason  that  the  woman  whom  the  prisoner  was  charged  with 
having  married  whilst  his  first  wife  was  alive,  had,  for  the  pur- 
pose of  concealing  her  identity,  been  described  as  Eliza  Thick, 
her  true  name  being  Eliza  Brown.  But  Gurney,  B.,  who  tried 
the  case,  overruled  the  objection,  being  of  opinion  "  that  the 
parties  could  not  be  allowed  to  evade  the  punishment  for  such 
an  offence  by  contracting  a  concertedly  invalid  marriage." 

We  should  have  acted  without  hesitation  on  these  authorities 
had  it  not  been  for  the  case,  already  referred  to,  of  Reg.  v.  Fan- 
ning (*),  decided  in  the  Court  of  Criminal  Appeal  in  Ireland,  a 
case  which,  if  not  on  all  fours  with  the  present,  is  still  closely 
analogous  to  it,  and  which,  from  the  high  authority  of  the  Court 
by  which  it  was  decided,  was  entitled  to  our  most  attentive  con- 
sideration.   We  therefore  took  time  to  consider  our  judgment. 

The  facts  in  Reg.  v.  Fanning  (2)  were  shortly  these.  The  pri- 
soner, being  a  Protestant,  and  having  within  twelve  months 
been  a  professing  Protestant,  was  married,  having  a  wife  then 
living,  to  another  woman,  who  was  a  Roman  Catholic,  the  mar- 
riage being  solemnized  by  a  Roman  Catholic  priest 

Independently  of  the  second  marriage  being  bad  as  bigamous, 
it  would  have  been  void  under  the  unrepealed  statute  of  the 
19  Geo.  2,  c.  13,  which  prohibits  the  solemnization  of  marriage 
by  a  Roman  Catholic  priest  where  either  of  the  parties  is  a 
Protestant,  and  declares  a  marriage  so' solemnized  null  and  void 
to  all  intents  and  purposes. 

On  an  indictment  against  the  prisoner  for  bigamy,  the  invalidity 
of  the  second  marriage  was  insisted  on  as  fatal  to  the  prosecution. 
371]  *The  point  having  been  reserved,  seven  judges  against 
four  in  the  Court  of  Criminal  Appeal  held  the  objection  to  be 

0)  5  C.  &  P.,  412.  O  17  Ir.  C.  L.  289 ;  10  Oox,  Or.  C,  411. 


Vol.  I.]  TRINITY  TERM,  XXXV  VICT.  247 

^ ^ — — ^— — ^— t— -^—       — — —  — — »».»^ — ^ _ __ » 

The  Queen  v.  Allen.  .    1872 

fatal,  and  quashed  the  conviction.  After  giving  our  best  con- 
sideration to  the  reasoning  of  the  learned  judges  who  consti- 
tuted the  majority  of  that  Court,  we  find  ourselves  Unable  to 
concur  with  them,  being  unanimously  of  opinion  that  the  view 
taken  by  the  four  dissentient  judges  was  the  right  one. 

The  reasoning  of  the  majority  of  the  Court  in  Reg.  v.  Fan- 
ning (l)  is  founded  mainly  on  the  verbal  criticism  of  the  language 
of  the  24  &  25  Vict.  c.  100,  s.  59 ;  and  the  words  being  that  "  if 
any  person,  being  married,  shall  marry  any  other  person,"  it 
was  insisted  that  whatever  sense  is  to  be  given  to  the  term 
"  being  married,"  the  same  must  be  given  to  the  term  "  marry  " 
in  the  subsequent  part  of  the  sentence,  and  that  consequently, 
it  being  admitted  that  the  term  "  being  married  "  implies  a  per- 
fect and  binding  marriage,  the  second  marriage  must  be  — 
whether  as  regards  capacity  to  contract  marriage  or  the  manner 
in  which  the  marriage  is  solemnized  —  binding  on  the  parties. 

Two  authorities  were  relied  on  in  support  of  this  reading  of 
the  statute,  namely,  the  language  of  Tindal,  C. J.,  in  delivering 
the  opinion  of  the  judges  in  the  House  of  Lords  in  the  well* 
known  case  of  Reg.  v.  Millis  (2),  and  the  decision  of  the  Judge 
Ordinary  of  the  Divorce  Court  in  the  case  of  Burt  v.  Burt.  (*) 
In  the  first  of  these  cases  Tindal,  C.  J.,  undoubtedly  says  that 
the  words  "  being  married  "  in  the  first  part  of  the  sentence, 
and  the  words  "  marry  any  other  person,"  in  the  second,  must 
of  necessity  point  at  and  denote  "  marriage  of  the  same  kind 
and  obligation."  But  it  must  be  borne  in  mind  that  the  ques- 
tion before  the  house  of  Lords  was,  whether  the  first  marriage, 
not  the  second,  was  valid,  the  invalidity  of  the  second  not  being 
in  question  at  all.  In  order  to  show  that  the  first  marriage, 
which  had  been  solemnized  by  a  Presbyterian  minister,  at  his 
own  house,  between  a  member  of  the  Established  Church  in 
Ireland  and  a  Presbyterian,  amounted  to  no  more  than  a  contract 
per  verba  de  preesenti,  and  had  failed  to  constitute  a  *valid  [372 
marriage,  the  Chief  Justice  of  the  Common  Pleas  insists  that, 
if  such  a  marriage  had  occurred  in  the  second  instance  instead 
of  the  first,  it  would  not  have  been  held  sufficient  to  support  an 
indictment  for  bigamy.  The  case  put  by  the  Chief  Justice  was 
not  the  point  to  be  decided;-  it  was  only  used  for  the  purpose 

(')  17  Ir.  C.  L.,  289;  10Cox,Cr.C.,411.        (»)  2  Sw.  &  Tr.,  88;  29  L.  J.  (P.  M.  ft 
O  10  CI.  &  F.  at  p.  689.  A.),  183. 
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of  argument  and  illustration.  Whether  the  incapacity  of  the 
parties  to  contract  a  binding  marriage  independently  of  the 
bigamy  would  take  a  case  like  that  of  Reg  v.  Fanning  (l)  out  of 
the  statute,  was  not  present  to  his  mind  or  involved  in  the  de- 
cision of  the  case  before  the  House.  And  the  Chief  Justice  ex- 
pressly states  that,  though  the  conclusion  he  had  arrived  at  was 
concurred  in  by  the  rest  of  the  judges,  his  reasoning  was  en- 
tirely his  own.  The  language  of  the  learned  Chief  Justice 
must  therefore  be  taken  as  extra-judicial,  and  cannot  bind  us 
in  expounding  the  statute  now  under  consideration.  The  case 
of  Burt  v.  Burt  (*),  in  like  manner,  falls  altogether  short  of  the 
question  we  have  now  to  decide.  It  was  a  suit  for  a  divorce  in- 
stituted by  a  married  woman  against  her  husband  on  the  ground 
of  bigamy,  adultery,  and  desertion.  To  establish  the  bigamy, 
evidence  was  given  that  the  husband  had  married  a  woman  in 
Australia  according  to  the  form  of  the  Kirk  of  Scotland,  but 
there  was  no  proof  that  the  form  in  question  was  recognized  as 
legal  by  the  local  law.  Upon  this  latter  ground  the  Judge 
Ordinary  held  that  a  second  marriage  was  not  proved  so  as  to 
make  good  the  allegation  of  bigamy.  All,  therefore,  that  this 
case  shows  is,  that  a  second  marriage  by  a  form  not  recognized 
by  law  will  not  amount  to  bigamy  under  the  Divorce  Act. 
Admitting,  as  we  are  disposed  to  do,  that  the  construction  of 
the  two  statutes  should  be  the  same,  the  decision  in  Burt  v. 
Burt  (*)  will  not,  as  will  presently  appear,  be  found  to  conflict 
with  our  judgment  in  the  present  case,  the  second  marriage 
having  here  been  celebrated  according  to  a  form  fully  recog- 
nized by  the  law. 

"We  may,  therefore,  proceed  to  consider  what  is  the  proper 
construction  of  the  statutory  enactment  in  question,  unfettered 
by  these  authorities.  Before  doing  so  it  should,  however,  be  ob- 
served, that  there  is  this  difference  between  the  case  of  Reg.  v. 
Fanning  (l)  and  the  present,  that  the  form  of  mar  riage  there  resorted 
373]  t0  was  *one  which,  independently  of  the  bigamous  cha- 
racter of  the  marriage,  was,  by  reason  of  the  statutory  prohibi- 
tion, inapplicable  to  the  special  circumstances  of  the  parties, 
and  ineffectual  to  create  a  valid  marriage,  whereas,  in  the  case 
before  us,  independently  of  the  incapacity,  the  form  would 

O  17  Ir.  C,  L.,  289 ;  10  Cox,  Cr.  C,        (■)  2  Sw.  &  Tr.,  88 ;  29  L.  J.  (P.  M.  & 
411.  A) ,  188. 
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have  been  good  and  binding  in  law.  This  distinction  is  ex- 
pressly adverted  to  by  Christian,  J.,  in  his  judgment  as  distin- 
guishing the  case  before  the  Irish  judges  from  that  of  Reg.  v. 
Brawn  (*),  and  it  may  be  doubted  whether,  but  for  this  distinc- 
tion, the  learned  judge  would  not  have  come  to  a  different 
conclusion.  The  other  judges,  constituting  the  majority,  do 
not,  however,  rest  their  judgment  on  this  distinction,  but 
plainly  go  to  the  length  of  overruling  the  decision  of  Lord 
Denman  in  Reg.  v.  Brawn  (l).  Their  judgments  proceed  on  the 
broad  intelligible  ground,  that  to  come  within  the  statutes 
against  bigamy  the  second  marriage  must  be  such  as  that,  but 
for  its  bigamous  character,  it  would  have  been  in  all  respects, 
both  as  to  the  capacity  of  the  parties  and  the  ceremonial 
adopted,  as  binding  as  the  first.  Differing  altogether  from  this 
view,  and  being  prepared  to  hold  that,  so  long  as  a  form  of 
marriage  has  been  used  which  the  law  recognizes  as  binding, 
whether  applicable  to  the  particular  parties  or  not  —  and  fur- 
ther than  this  it  is  not  necessary  to  go  —  the  offence  of  bigamy 
is  committed,  we  have  only  adverted  to  the  distinction  referred 
to  in  order  to  point  out  that  our  decision  in  no  degree  turns 
upon  it,  but  rests  on  the  broader  ground  taken  by  the  dissen- 
tient judges  in  the  Irish  court. 

When  it  is  said  that,  in  construing  the  statute  in  question, 
the  same  effect  must  be  given  to  the  term  "  marry "  in  both 
parts  of  the  sentence,  and  that,  consequently,  as  the  first  mar- 
riage must  necessarily  be  a  perfect  and  binding  one,  the  second 
must  be  of  equal  efficacy  in  order  to  constitute  bigamy,  it  is  at 
once  self-evident  that  the  proposition  as  thus  stated  cannot  pos- 
sibly hold  good ;  for  if  the  first  marriage  be  good,  the  second, 
entered  into  while  the  first  is  subsisting,  must  of  necessity  be 
bad.  It  becomes  necessary,  therefore,  to  engraft  a  qualification 
on  the  proposition  just  stated,  and  to  read  the  words  "  shall 
marry,"  in  the  latter  part  of  the  sentence,  as  meaning  **  shall 
marry  "  under  such  circumstances  as  that  the  second  marriage 
would  be  good  but  for  the  *existence  of  the  first.  But  [374 
it  is  plain  that  those  who  so  read  the  statute  are  introducing 
into  it  words  which  are  not  to  be  found  in  it,  and  are  obviously 
departing  from  the  sense  in  which  the  term  "  being  married  " 
must  be  construed  in  the  earlier  part  of  the  sentence.    But 
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*  when  once  it  becomes  necessary  to  seek  the  meaning  of  a  term 
occurring  iu  a  statute,  the  true  rule  of  construction  appears  to 
us  to  be,  not  to  limit  the  latitude  of  departure  so  as  to  adhere 
to  the  nearest  possible  approximation  to  the  ordinary  meaning 
of  the  term,  or  to  the  sense  in  which  it  may  have  been  used 
before,  but  to .  loot:  to  the  purpose  of  the  enactment,  the  mis- 
chief to  be  prevented,  and  the  remedy  which  the  legislature  in- 
tended to  apply.  Now,  we  cannot  agree  either  with  Fitzgerald, 
B.,  in  his  judgment  in  Reg.  v.  Fanning  (*),  that  the  purpose  of 
the  statutes  against  bigamy  was  simply  to  make  the  polygamous 
marriages  penal,  and  that,  consequently,  it  was  only  intended 
to  constitute  the  offence  of  bigamy  where  the  second  marriage 
would,  but  for  the  existence  of  the  first,  be  a  valid  one ;  or  with 
those  judges  who,  in  Reg.  v.  Fanning  (*),  found  their  judgments 
on  the  assumption  that,  in  applying  the  statute  against  bigamy, 
the  second  marriage  must  be  one  which,  but  for  the  first,  would 
be  binding.  Polygamy,  in  the  sense  of  having  two  wives  or 
two  husbands,  at  one  and  the  same  time,  for  the  purpose  of 
cohabitation,  is  a  thing  altogether  foreign  to  our  ideas,  and 
which  may  be  said  to  be  practically  unknown  ;  while  bigamy, 
in  the  modern  acceptation  of  the  term,  namely,  that  of  a  second 
xnarriage  consequent  on  an  abandonment  of  the  first  while  the 
latter  still  subsists,  is  unfortunately  of  too  frequent  occurrence. 
It  takes  place,  as  we  all  know,  more  frequently  where  one  of 
the  married  parties  has  deserted  the  other ;  sometimes  where 
both  have  voluntarily  separated.  It  is  always  resorted  to  by 
one  of  the  parties  in  fraud  of  the  law;  sometimes  by  both,  in 
order  to  give  the  color  and  pretence  of  marriage  where  the 
reality  does  not  exist.  Too  often  it  is  resorted  to  for  the  pur- 
pose of  villainous  fraud.  The  ground  on  which  such  a  marriage 
is  very  properly  made  penal  is,  that  it  involves  an  outrage  on 
public  decency  and  morals,  and  creates  a  public  scandal  by  the 
prostitution  of  a  solemn  ceremony,  which  the  law  allows  to  be 
375]  applied  only  to  a  legitimate  union,  to  a  marriage  *at 
best  but  colorable  and  fictitious,  and  which  may  be  made,  and 
too  often  is  made,  the  means  of  the  most  cruel  and  wicked  de- 
ception. It  is  obvious  that  the  outrage  and  scandal  involved  in 
such  a  proceeding  will  not  be  less,  because  the  parties  to  the 
second  marriage  may  be  under  some  special  incapacity  to  con- 

(»)  17  Ir.,  C.  L.,  289 ;  10  Cox,  Cr.  C,  411. 
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tract  marriage.  The  deceptioa  will  not  be  the  less  atrocious, 
because  the  one  party  may  have  induced  the  other  to  go  through 
a  form  of  marriage  known  to  be  generally  binding,  but  inappli- 
cable to  their  particular  case.  Is  the  scandal  or  villainy  the 
less  because  the  man,  having  represented  to  the  woman,  who  is 
his  dupe,  and  to  the  priest,  that  he  is  a  Roman  Catholic,  turns 
out  afterwards  to  be  a  Protestant?  Such  instances  as  those  we 
have  referred  to,  thus  involving  public  scandal  or  deception, 
being  plainly  within  the  mischief  which  we  may  reasonably 
assume  it  must  have  been  the  purpose  of  the  legislature  to  pre- 
vent, we  are  of  opinion  that  we  ought  not  to  frustrate  the 
operation  of  a  very  salutary  statute,  by.  putting  so  narrow  a 
construction  on  it  as  would  exclude  such  a  case  as  the  present, 
if  the  words  are  legitimately  capable  of  such  a  construction  as 
would  embrace  it  Now  the  words  "  shall  marry  another  per- 
son "  may  well  be  taken  to  mean  shall  "go  through  the  form 
and  ceremony  of  marriage  with  another  person."  The  words 
are  fully  capable  of  being  so  construed,  without  being  forced 
orstrained;  and  as  a  narrower  construction  would  have  the 
effect  of  leaving  a  portion  of  the  mischief  untouched,  which 
it  must  have  been  the  intention  of  the  legislature  to  provide 
against,  and  thereby,  as  is  fully  admitted  by  those  who  contend 
for  it,  of  bringing  a  grave  reproach  on  the  law,  we  think  we  are 
warranted  in  inferring  that  the  words  were  used  in  the  sense  we 
have  referred  to,  and  that  we  shall  best  give  effect  to  the  legis- 
lative intention  by  holding  such  a  case  as  the  present  to  be 
within  their  meaning.  To  assume  that  the  words  must  have  such 
a  construction  as  would  exclude  it,  because  the  second  mar- 
riage imust  be  one  which,  but  for  the  bigamy,  would  have  been 
as  binding  as  the  first,  appears  to  us  to  be  begging  the  entire 
question,  and  to  be  running  directly  counter  to  the  wholesome 
canon  of  construction,  which  prescribes  that,  where  the  lan- 
guage will  admit  of  it,  a  statutory  enactment  shall  be  so  con- 
strued as  to  make  the  remedy  coextensive  with  the  mischief  it 
is  intended  to  prevent. 

*In  thus  holding  it  is  not  at  all  necessary  to  say  that  [376 
forms  of  marriage  unknown  to  the  law,  as  was  the  case,  in 
.Burt  v.  Burt  (*),  would  suffice  to  bring  a  case  within  the  opera- 
tion of  the  statute.     "We  must  not  be  understood  to  mean  that 

0)  2  Sw.  &  Tr.  88 ;  29  L.  J.  (P.M.  &  A.)  183. 
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every  fantastic  form  of  marriage  to  which  parties  might  think 
proper  to  resort,  or  that  a  marriage  ceremony  performed  by  an 
unauthorized  person,  or  in  an  unauthorized  place,  would  be  a 
marrying  within  the  meaning  of  the  57th  section  of  24  and  25 
Vict.  c.  100.  It  will  be  time  enough  to  deal  with  a  case  of  this 
description  when  it  arises.  It  is  sufficient  for  the  present  pur- 
pose to  hold,  as  we  do,  that  where  a  person  already  bound  by 
an  existing  marriage  goes  through  a  form  of  marriage  known 
to  and  recognized  by  the  law  as  capable  of  producing  a  valid 
marriage,  for  the  purpose  of  a  pretended  and  fictitious  marriage, 
the  case  is  not  the  less  within  the  statute  by  reason  of  any 
special  circumstances,which,  independently  of  the  bigamous  cha- 
racter of  the  marriage,  may  constitute  a  legal  disability  in  the 
particular  parties,  or  make  the  form  of  marriage  resorted  to 
specially  inapplicable  to  their  individual  case. 

After  giving  the  case  of  Reg.v.  Fanning  (l)  our  best  considera- 
tion, we  are  unanimous  in  holding  that  the  conviction  in  the 
case  before  us  was  right,  and  that  the  verdict  must  stand  goocL 


Conviction  affirmed 


Attorneys  for  prosecution :  Lamb  $  Sony  Andover. 
Attorneys  for  prisoner :  Footner  $  Son  Andover. 


June  1, 1872. 

377]  *Thb  Queen  v.  James  Thompson,  William  Danzey 

and  Abraham  Hide. 

Law  Reports,  1  Crown  Cases  Reserved,  877. 

Evidence — Competence — Joint  Indictment  and  Trial — Wife  of  One  Prisoner 

called  as  Witness  for  Another. 

Where  two  prisoners  are  indicted  and  tried  together,  the  wife  of  one  is  not  a 
competent  witness  for  the  other. 

Case  stated  by  the  chairman  of  quarter  sessions  for  the  county 
of  Essex. 

O  17  It.  C.  L.  289 ;  10  Cox,  Cr.  C.  411. 
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This  was  a  joint  indictment,  tried  at  the  Easter  quarter  ses- 
sions for  the  county  of  Essex,  against  Thompson  and  Danzey, 
for  stealing  fifty-six  pounds  of  onions,  the  property  of  their 
master,  and  against  Hide  for  receiving  the  same,  knowing  them 
to  be  stolen. 

The  charge  was  that  the  two  first,  being  sent  with  two  carts 
of  vegetables  to  Covent  Garden,  stopped  On  the  road  at  Hide's 
bouse,  and  there  disposed  to  him  of  this  bag  of  onions,  stolen 
by  the  two  conjointly  from  one  of  the  carts. 

The  prisoners  did  not  ask  to  be  tried  separately,  but  the  two 
first  retained  one  counsel  and  Hide  retained  another. 

The  case  depended  mainly  on  what  had  been  done  and  said 
at  the  door  of  Hide's  house,  and  in  his  kitchen  by  Thompson, 
Danzey,  Hide,  and  his  wife  Elizabeth,  and  a  maid  servant  Eliza, 
sister  of  the  prisoner  Thompson.  After  the  speech  of  the  coun- 
sel for  Thompson  and  Danzey,  he  tendered  as  a  witness  for  his 
clients  Elizabeth,  the  wife  of  the  prisoner  Hide. 

This  was  objected  to  by  counsel  for  the  prosecution,  on  the 
ground  that  her  evidence  must  directly  affect  the  case  against 
her  husband,  inasmuch  as  the  acquittal  of  the  two  would  neces- 
sarily entail  the  acquittal  of  Hide,  and,  moreover,  that  anything 
tending  to  strengthen  or  weaken  the  evidence  against  them 
must  have  a  similar  effect  on  the  evidence  as  regarded  Hide. 

The  following  cases  were  referred  to : —  Reg.  v.  Smith  (*) ;  Reg. 
v.  Moore  (*);  Reg.  v.  Bartktt  (*);  Reg.  v.  Deely  (*);  Reg  v. 
Payne  (*). 

♦Under  these  circumstances,  and  considering  the  gene-  [378 
ral  policy  of  the  law  as  rejecting  the  evidence  of  a  wife  for  or 
against  her  husband  in  criminal  cases,  the  Court  refused  to  ad- 
mit the  evidence  of  the  wife,  subject  to  a  case  to  be  submitted 
to  the  Court  for  Crown  Cases  Reserved. 

Thompson  and  Danzey  were  convicted  and  Hide  was  ac- 
quitted. 

No  counsel  appeared. 

Bovtll,  C.J.  We  have  considered  the  point  in  this  case  re- 
served for  our  decision,  and  we  are  of  opinion  that  the  wife  of 

Q)  1  Moo.  C.  a,  289.  01  Cox,  Cr.  C.,  105. 

O  1  Cox,  Cr.  C.,  59.  (4)  11  Cox,  Cr.  C,  607. 
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any  one  of  the  three  prisoners  stands  in  the  same  position  with 
respect  to  the  admissibility  of  her  evidence  as  her  husband. 
The  three  prisoners  were  all  indicted  in  one  indictment,  though 
there  were  counts  charging  different  offences;  and  being  in- 
dicted together,  and  tried  together,  and  in  charge  of  the  jury, 
one  of  them  could  not  be  called  as  a  witness  for  the  others. 
This  was  so  decided  in  Reg  v.  Payne  (*)  in  January  last.  And 
as  the  wife  stands  in  the  same  position  as  the  husband,  the  pre- 
sent cannot  be  distinguished  from  that. 

Byles,  Blackburn,  and  Mbllor,  JJ.,  and  Bramwell,  B.,  con- 
curred. 

Conviction  affirmed. 


June,  8. 

The  Queen  v.  Henry  Martin  and  William  Webb, 

Law  Reports,  1  Grown  Cases  Reserved,  878. 
View — Mistrial — Evidence  heard  by  Jury  out  of  (hurt — Practice — Jurisdiction. 

It  is  no  irregularity  to  allow  the  jury  to  have  a  view  of  premises  after  the 
judge  has  summed  up  the  case. 

Where  it  is  alleged  that  the  jury  have  received  evidence  in  the  absence  of  the 
judge  and  of  the  prisoners,  it  is  for  the  Court,  before  which  the  trial  takes  place, 
to  investigate  the  facts,  and  ascertain  whether  the  alleged  irregularity  has  oc- 
curred. 

Quare,  whether,  if  such  irregularity  be  so  found  to  have  occurred,  this  Court 
has  jurisdiction  to  order  a  venire  de  novo,  as  for  a  mistrial. 

Case  stated  by  the  Deputy-Assistant  Judge  for  the  Middlesex 
Sessions. 

379]  *The  prisoners  were  indicted  at  the  quarter  sessions 
for  the  county  of  Middlesex,  held  on  the  6th  of  May,  1872, 1st, 
for  indecent  exposure  in  a  public  place ;  and  2d,  for  inciting 
each  other  to  sodomy. 

The  case  for  the  prosecution  was  proved  by  two  policemen, 
John  Tunbridge  and  Thomas  Hunt.  At  six  o'clock  in  the 
evening  of  the  23d  of  April,  Tunbridge  was  on  duty  in  St 

(>)  L.R.,  1  C.C.  Res.,  p.  349. 
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James'  Park.  He  saw  the  prisoner  Webb  (who  was  well  known 
to  him  as  a  frequenter  of  urinals)  lurking  about  one  of  the  uri- 
nals in  the  park,  and  going  in  and  out  of  it  repeatedly.  His 
suspicions  being  roused,  he  hid  himself  and  watched.  Soon 
afterwards  he  saw  the  prisoner  Martin  go  in,  upon  which  he 
crept  up  behind  the  urinal,  and  looking  through  the  bars  in  the 
back  of  the  wall  he  saw  the  prisoners  in  the  act  of  exposing  and 
handling  the  private  parts  of  each  other.  He  beckoned  to  Hunt, 
who  came  to  the  spot,  and  witnessed  the  same  proceeding  on 
the  part  of  the  prisoners. 

The  defence  was,  that  from  the  position  in  which  the  wit- 
nesses stood,  and  that  in  which  the  prisoners  were  described  as 
standing,  it  was  impossible  for  the  witnesses  looking  through 
the  bars  of  the  urinal  to  have  seen  so  far  down  the  persons  of 
the  prisoners  as  to  have  beheld  the  filthy  act  and  exposure  which 
they  had  described. 

The  prisoner  Martin  was  defended  by  counsel. 

The  prisoner  "Webb  was  undefended. 

After  I  had  summed  up  the  case,  and  while  the  jury  were 
deliberating,  they  put  some  further  questions  to  the  witneses  as 
to  their  respective  positions,  and  then  the  jury  stated  that  it  was 
very  difficult  to  come  to  a  decision  witho  ut  viewing  the  urinal 
and  ascertaining  by  personal  inspection  if  the  witnesses  could 
have  seen  what  they  had  asserted,  and  they  asked  permission 
to  view  the  locus  in  quo.  Martin's  counsel  had  then  left  the  . 
court  No  objection  to  compliance  with  this  request  of  the 
jury  was  made  by  either  of  the  prisoners  or  on  their  behalf. 

In  the  absence  of  Martin's  counsel  I  requested  that  his  solici- 
tor would  accompany  the  jury  on  the  view,  and  he  also  being 
absent,  the  view  was  attended  by  the  solicitor's  clerk.  The 
jury  inspected  the  urinal,  and  there,  as  I  am  informed,  asked 
the  witnesses  to  point  out  the  precise  spot  in  which  they  had 
stood,  and  the  place  and  the  position  in  which  the  prisoners 
were  standing,  and  then  *the  jury  placed  themselves  in  [380 
the  same  position  and  looked  through  the  bars. 

On  the  return  of  the  jury  to  the  court  the  counsel  for  the  pri- 
soner Martin  had  left  the  court,  but  the  solicitor  or  the  clerk 
who  had  attended  the  view,  or  both,  were  present.  No  appli- 
cation was  made  by  either  of  the  prisoners,  or  on  behalf  of  either 
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of  them,  to  be  allowed  to  make  any  further  comments  to  the 
jury  on  the  proceedings  at  the  view.  I  asked  the  jury  if  they 
required  any  further  observations  or  information  from  me.  On 
their  answering  in  the  negative,  I  directed  them  to  retire  and 
consider  their  verdict.  After  a  short  consultation  they  found 
both  the  prisoners  guilty,  and  they  were  sentenced  severally  to 
nine  months'  imprisonment  with  hard  labor. 

The  counsel  for  the  prisoner  Martin  has  applied  for  a  case 
for  the  opinion  of  this  honorable  Court,  on  the  ground  *hat  there 
had  been  mistrial :  1st,  by  reason  of  the  view  having  been  per- 
mitted to  the  jury  after  the  summing  up  by  the  judge;  and, 
2d,by  reason  of  the  jury  having  at  such  view  put  some  questions 
to  the  witnesses  which  were  not  heard  by  the  judge  or  by  the 
prisoners,  and  upon  which  the  undefended  prisoner  and  the  coun- 
sel for  the  defended  prisoner  had  not  been  expressly  called  upon 
to  comment  to  the  jury. 

The  question  for  the  opinion  of  this  honorable  Court  is, 

"Whether,  under  the  circumstances  above  stated,  there  has 
been  a  mistrial.  If  it  be  the  opinion  of  the  Court  that  there  has 
been  a  mistrial,  then  that  a  venire  de  novo  should  issue,  or  such 
other  judgment  be  given  as  the  Court  may  determine. 

No  counsel  appeared  for  the  prisoner, 

Harris,  for  the  prosecution,  cited  Rex  v.  HaicMey  Fradgetty  (!) ; 
Witham  v.  Lewis.  (*) ;  Reg.  v.  Yeadon  (*) ;  Gray  v.  Reg.  (4) ;  Rex 
v.  Day  (5) ;  13  EastJ  416,  note  (b) ;  2  Tidd's  Practice,  p.  905, 
9th  ed. 

Bovill,  C.J.  The  first  objection  made  to  the  conviction  in 
this  case  is,  that  the  jury  were  permitted  to  view  the  urinal,  in 
which  the  offence  was  alleged  to  have  been  committed,  after  the 
381]  summing  *up  of  the  learned  judge.  We  are  unani- 
mously of  opinion  that  there  was  no  irregularity  in  allowing 
such  a  view.  It  is  always  entirely  in  the  discretion  of  the 
Court  to  allow  a  view  or  not ;  though  such  precautions  as  may 

(*)  1  Sees.  Ca.,  180.  (M.C.),  70. 

0 1  Wils.,  48.  O  11  CI.  &  F.,  427. 

O  Ldgh  &  Cave,  C.  C,  81 ;  31  L.  J.       (')  Sayer,  203. 
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seem  to  the  Court  necessary,  ought  to  be  taken  to  secure  that 
the  jury  shall  not  improperly  receive  evidence  out  of  court 

As  to  the  second  point,  the  alleged  reception  of  evidence  by 
the  jury  in  the  absence  of  the  judge  and  of  the  prisoners,  it  does 
not  appear  that  any  examination  into  the  facts  was  made  in  the 
court  below.  And  in  the  absence  of  such  examination,  it  is 
impossible  for  this  Court  to  reverse  the  conviction,  on  the 
ground  of  a  mere  statement  of  what  the  learned  judge  was  in- 
formed, which  may  be  a  mere  rumor  without  any  foundation. 

If  such  an  examination  into  the  facts  had  been  made  in  the 
court  below,  and  it  had  been  found  that  the  irregularity  alleged 
had  taken  place,  a  very  serious  question  would  then  have  risen, 
whether  a  venire  de  novo  could  have  been  awarded  on  the 
ground  of  mistrial,  or  whether  the  only  remedy  would  have 
been  by  an  application  to  the  Crown  through  the  Secretary  of 
State.  Upon  this  view  the  case  of  Beg.  v.  Murphy  (*)  would 
have  had  an  important  bearing  upon  the  question.  It  would 
also  have  been  necessary  carefully  to  examine  all  the  autho- 
rities ;  two  of  which,  Vtcary  v.  Farthing  (*)  and  Graves  v.  SJiort  (*), 
do  not  appear  to  have  been  cited  in  Beg.  v.  Murphy.  (l) 

A  further  serious  question  would  have  risen,  whether,  if  the 
facts  were  thus  tried  and  found  to  be  as  alleged,  they  ought  to 
be  entered  on  the  record  so  as  to  give  an  opportunity  of  taking 
advantage  of  the  defect  by  writ  of  error,  or  whether  the  ques- 
tion could  properly  be  raised  by  a  case  stated  for  this  court. 
And  upon  this  point  the  case  of  Beg.  v.  MeUor  (4)  would  have  a 
material  bearing.  But,  upon  the  case  as  it  stands,  we  have  no 
alternative  but  to  affirm  the  conviction. 

Our  decision  does  not  prevent  the  prisoner  from  having  re- 
course to  a  writ  of  error  if  such  a  writ  will  lie  under  the  cir- 
cumstances. Nor  does  it  prevent  an  application  to  the  Secretary 
of  State.  But,  *if  the  case  came  before  the  Court  of  [382 
Queen's  Bench  upon  writ  of  error  as  it  is  stated  before  us,  that 
Court  could  only  deal  with  the  case  in  the  same  way  as  we  do ; 
for,  as  is  pointed  out  by  Popham,  C.J.,  in  Graves  v.  Short  (*),  the 

0  Law  Rep.,  2  P.O.  586.  (4)Deare  &  B.  C.  C.  468;  27  L.  J. 

(■)  Cro.  Elk.,  411.  (M.C.),  121. 

O  Cro.  Ella.,  616.  (•)  Cro.  Eli*.,  616. 

2  Esq.  Rep.]  33 
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examination  into  the  facts  can  only  take  place  in  the  court 
below. 

Brass,  Blackburn,  Mbllob,  J  J.,  and  B&amwbll,  B.,  con- 
curred. 

Gmviction  affirmed. 

Attorneys  for  prosecution :  Alien  $  Son. 
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*  Phillips  v.  Mulungs.  [244 

Law  Beporte    ,7  Chancery  Appeals,  244. 
[1870    P.    72.] 

Voluntary  Settlement— Olav$e$    Explanation— Power  of  BetoeaMon. 

In  order  to  support  a  voluntary  settlement,  it  most  be  shown  that  all  the  pro- 
visions are  proper  and  usual ;  or  if  there  are  any  unusual  provisions,  that  they 
were  brought  to  the  notice  of  and  understood  by  the  settlor. 

No  general  rule  can  be  laid  down  as  to  the  proper  and  usual  provisions  in 
such  a  settlement,  but  a  power  of  revocation  is  not  essential. 

A  young  man  of  improvident  habits,  being  entitled  to  a  sum  of  money,  was 
induced  by  the  trustee  of  the  money,  and  by  a  solicitor,  to  execute  a  settlement 
by  which  he  assigned  a  part  of  the  money  to  trustees  on  trust  to  invest  and  to 
pay  him  during  his  life  the  income  on  such  part  thereof  as  they  should  think 
fit,  and  after  his  death  on  trust  to' hold  the  same  for  his  wife  and  children,  if 
any,  and  subject  thereto  on  trust  for  certain  cousins  of  his.  He  had  no  power  of 
appointment  in  default  of  issue,  and  no  power  of  revocation,  and  no  power  to 
appoint  new  trustees.  The  deed  was  explained  to  him,  and  the  particular 
clauses  were  brought  to  his  notice  :— 

Held  (affirming  the  decree  of  Stuart,  V.C.),  that  the  deed  could  not  be  set  aside 
by  the  settlor. 

Coutt*  v.  Acworth )») ;  WoUatton  v.  Tribe?);  Boeritt  v.  Bveritt  f),  considered 

J.  W.  Phillips,  the  Plaintiff  in  this  case,  attained  the  age  of 
twenty-one  years  on  the  1st  of  December,  1868,  and  then  be- 
came entitled  to  a  sum  of  £3000  under  the  will  of  his  reputed 

0)Law  Rep.  8  Eq.,  658.  (*)  Law  Rep.  9  Eq.,  44. 

O  Law  Rep.  10  Eq.,  405. 
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father.  H.  Mailings,  a  solicitor  of  Cirencester ,  was  the  trustee 
of  this  fund,  and  as  Phillips  was  of  improvident  habits,  H. 
Mvllings,  who  still  retained  the  money,  in  May,  1869,  sug- 
gested that  Phillips  should  make  a  settlement  of  £2000  out  of 
the  fund.  A  deed  to  that  effect  was  accordingly  prepared  by 
W.  H  Herbert,  the  solicitor  of  Phillips,  and  was  fully  explained 
to  Phillips,  who  objected  to  settle  £2000,  and  wished  to  settle 
£1000.  The  deed  was  altered  accordingly,  and  explained  to 
Phillips,  who  marked  with  his  initials  the  alterations  as  to  the 
sum ;  and  ultimately  Phillips  executed  the  deed. 

It  bore  date  the  19th  of  June,  1869,  and  was  made  between 
245]  *  Phillips,  of  the  one  part,  and  J.  MuUings  (a  brother  of  H. 
MuUings)  and  Herbert,  of  the  other  part.  By  this  deed,  after 
reciting  that  Phillips  was  possessed  of  the  sum  of  £1000,  to 
which,  with  a  farther  sum  of  money,  he  became  entitled  on 
attaining  the  age  of  twenty-one  years,  and  that  he  was  desirous 
of  settling  the  same  sum,  it  was  declared  that  MuUings  and 
Herbert  should  stand  possessed  of  the  £1000  upon  trust,  at  their 
discretion,  to  invest  the  same  on  the  usual  investments,  and  to 
apply  the  income  thereof,  or  so  much  thereof  as  the  trustees 
should  consider  might  beneficially  be  so  paid  and  applied,  unto 
Phillips,  or  any  wife  or  child  or  children  of  his,  during  his  life ; 
and  as  to  any  part  of  the  income  not  so  applied,  to  accumulate 
the  same,  and  to  stand  possessed  of  the  fund  and  the  accumu- 
lations after  the  death  of  Phillips,  in  trust  for  his  widow,  if  any, 
during  her  life,  as  he  should  appoint,  and  subject  thereto  in 
trust  for  any  children  of  his  as  he  should  appoint,  and  in 
default  of  appointment,  for  the  children  who  should  attain  the 
age  of  twenty-one  years ;  and  if  there  was  no  such  child,  then, 
subject  as  aforesaid,  in  trust  for  the  four  children  6f  one  Clement 
Tudway,  a  cousin  of  Phillips.  Power  to  appoint  new  trustees 
was  given  to  the  trustee  named  in  the  deed. 

The  money  was  accordingly  paid  to  MuUings  and  Herbert,  and 
invested  by  them. 

Phillips,  in  April,  1870,  filed  the  bill  in  this  suit  against  the 
trustees  and  the  four  children  of  his  cousin,  alleging  that  he 
did  not  understand  the  nature  of  the  settlement,  and  did  not 
know  that  the  £1000  would  be  placed  out  of  his  control,  and 
praying  that  the  settlement  might  be  delivered  up  to  be  can- 
celled, and  that  the  £1000  might  be  transferred  to  him. 
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The  trustees  submitted  that  the  deed  was  for  the  benefit  of 
Phillips,  but  were  willing  to  act  as  the  Court  should  direct 
The  children  of  Tudway  submitted  to  have  the  deed  varied  if 
the  Court  thought  fit 

There  was  evidence  that  Phillips  approved  the  omission  of  a 
power  of  appointment  in  default  of  children. 

The  Vice-Chancellor  Stuart,  on  the  17th  of  February,  1871, 
dismissed  the  bill  with  costs,  the  costs  of  the  trustees  to  be 
retained  by  them  out  of  the  income. 

The  Plaintiff  appealed. 

*Mr.  Dickinson,  Q.C.,  and  Mr.  GracknaU,  for  the  Plain-  [246 
tiff:— 

The  Plaintiff  was  a  foolish  young  man,  and  knew  nothing 
about  the  deed  he  was  executing.  He  never  had  the  money  in 
his  own  hands,  and  did  not  know  that  he  could  have  it;  the 
recitals  in  the  deed  are  incorrect:  Prideaux  v.  Lonsdale  (l); 
Cooke  v.  Lamotte  (*). 

Moreover,  there  is  no  power  of  revocation,  and  that  is  fetal 
to  such  a  deed :  Ooutts  v.  Acworth  (*) ;  WoUaston  v.  Tribe  (*) ; 
Everitt  v.  ISveritt  (5).  The  young  man  has  been  needlessly 
deprived  of  all  control  over  the  investment,  and  of  the  appoint- 
ment of  new  trustees.  Such  defects  vitiate  a  deed  of  this  des- 
cription :  Lister  v.  Hodgson  (•) ;  PhUUpson  v.  Kerry  (J). 

Mr.  Hardy,  Q.C.,  and  Mr.  Warmingion,  for  the  trustees,  sup- 
ported the  deed.  They  cited  Bill  v.  Oureton  (*),  Petre  v.  JEspi- 
nasse  (9). 

Mr.  L.  Field,  for  the  other  Defendants. 

Mr.  Dickinson,  in  reply. 

Loan  Hathe&let,  L.C. : — 

This  case  is  somewhat  remarkable  in  its  circumstances,  and 
as  to  the  authorities  which  have  been  cited,  I  must  observe  that 

<»)  4  Giffi  169 ;  1  D.  J.  &  S.  488.  (•)  Law  Rep,  10  Eq.  406. 

0 16  Bear.  284.  (*)  Ibid.  4  Eq.  80. 

(•)  Law  Rep.  8  Eq.  668.  Q)d&Be*v.  628. 

(«)  Ibid.  0  Eq.  44.  (•)  2  My.  &  K.  608. 

0  2  My.  and  E.  496. 
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cases  of  this  description  must  depend  upon  this  facts,  though 
certain  principles,  no  doubt,  are  laid  down  for  the  guidance  of 
those  who  may  be  minded  to  deal  with  their  property  as  this 
young  man  dealt  with  his,  and  of  those  who  have  to  give  them 
advice. 

These  principles  rest  on  a  broad  basis  established  by  a  series 
of  decisions.  It  is  clear,  for  instance,  that  any  one  taking  any 
advantage  under  a  voluntary  deed,  and  setting  it  up  against  the 
donor,  must  show  that  he  thoroughly  understood  what  he  was 
doing,  or,  at  all  events,  was  protected  by  independent  advice. 

Again,  it  is  clear  that  a  solicitor,  who  advises  a  client  for  his 
247]  *own  protection  to  take  a  particular  step  of  this  nature, 
does  assume  a  very  responsible  duty;  and  where  a  person  is  in- 
duced to  execute  such  a  deed,  it  must,  in  order  to  support  the 
deed,  be  shown  that  the  nature  of  the  deed  was  thoroughly 
understood  by  the  person  executing  it. 

But  the  cases  have  not  gone  further.  Some  cases,  however, 
have  attempted  to  lay  down  what  ought  to  be  in  such  an  in- 
strument. It  has,  for  instance,  been  almost  laid  down  in  Courts 
v.  Acwcrth  (!),  that  where  there  is  no  power  of  revocation  the 
deed  will  be  set  aside ;  and  WoUaston  v.  Tribe  (*)  and  Everitt  v. 
Eoeritt  (8)  have  been  relied  on  as  favoring  the  same  view.  But 
whether  there  should  be  a  power  of  revocation  or  not  must 
depend  upon  the  circumstances ;  and  it  cannot  be  laid  down  as  a 
general  rule  that  such  a  deed  would  be  voidable  unless  it  con- 
tained a  power  of  revocation. 

[His  Lordship  then  commented  on  the  facte  as  showing  that 
this  young  man  was  of  extravagant  and  improvident  habits,  and 
that  the  trustee  and  the  solicitor  thought  it  advisable  that  some 
of  the  property  should  be  settled,  so  that  he  should  not  be  left 
destitute,  and  that  Chere  should  be  some  provision  for  any  wife 
and  children  he  might  have.  As  to  the  limitations  over,  it 
seemed  that  he  was  illegitimate,  and,  therefore,  unless  there  was 
a  limitation  over,  the  money  would  go  to  the  Crown.  As  to 
there  being  no  power  given  to  him  to  appoint  in  default  of 
issue,  that  might  have  invalidated  the  deed;  but  that  was 
proved  to  have  been  clearly  explained  to  and  approved  of  by  him.] 

Those  who  induce  a  young  man  of  this  description  to  exe- 
cute such  a  deed  are  bound  to  show  either  that  the  deed  is  in 

O  Law  Rep.  8,  Eq.,  558.  O  Ibid.  9  Eq.,  44.  0  Law  Rep.  10  JSq.,405. 
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all  respects  proper,  or,  if  the  deed  contains  any  thing  out  of  the 
way,  that  he  understood  and  approved  of  it  It  was  objected 
that  he  was  deprived  of  all  power  over  the  investments,  but  I 
think,  under  the  circumstances,  that  was  not  unreasonable,  as 
he  was  exceedingly  indiscreet  Another  objection  was,  that 
the  money  had  never  been  in  his  own  hands,  which  was  said  to 
render  the  case  analogous  to  Prideauz  v.  Londsdcde  (l).  But  this 
only  shows  the  inutility  of  referring  to  other  cases,  for  here  he 
clearly  knew  that  he  had  power  to  receive  this  and  the  other 
money. 

♦Another  objection  was,  that  he  had  not  the  power  of  [248 
appointing  new  trustees,  but  that  does  not  seem  to  call  for 
special  remark. 

As  to  a  power  of  revocation,  it  seems  to  me  that  if  such  a 
power  had  been  inserted, the  young  man's  money  would  merely 
have  been  wasted,  and  that  no  one  but  the  solicitor  would  have 
derived  any  benefit  from  the  deed ;  for  of  what  advantage  would 
it  be  to  place  the  money  in  this  way  out  of  the  young  man's 
control,  and  then  give  him  power  to  destroy  the  limitations 
whenever  he  pleased  ? 

All  that  the  law  requires  in  a  deed  of  this  description  is  that 
it  should  be  effective,  and  should  not  contain  any  extraordinary 
clauses,  unless  those  clauses  are  shown  plainly  and  distinctly 
to  have  been  brought  to  the  notice  of  the  settlor,  and  to  have 
been  understood  by  him.  It  is  not  necessary  to  show  that  the 
usual  clauses  inserted  by  conveyancers  were  explained;  but 
any  unusual  clauses  must  be  shown  to  have  been  brought  to 
his  notice,  explained  and  understood. 

I  agree  with  the  Yice-Chancellor  that  this  deed  must  stand, 
and  the  appeal  will  be  dismissed  with  costs. 

Solicitor  for  the  plaintiff:  Mr.  0.  Richards.. 
Solicitors  for  the  defendants:  Mr.   W.  H.  Herbert;  Mr.  J. 
M.  Kays. 

f)4  Gift  159;  ID.  J.  &  8.  488. 
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Nov.  21, 24,  1871. 

Trappbs  v.  Meredith. 

Law  Reports  7  Chancery  Appeal*  248. 
[1868  T.  101.] 
WUl — Forfeiture — Bankruptcy  —  Words  of  Futurity. 

A  testatrix,  knowing  that  her  husband  was  bankrupt,  gave  by  her  will  a 
life  annuity  to  her  husband,  subject  to  a  proviso  that  if  he  should  become 
bankrupt  or  should  assign  the  annuity,  then  it  should  cease,  and  subject  to 
a  further  proviso,  that  it  should  be  lawful  for  the  trustees  of  her  will  at  any 
time  to  refuse  payment  of  the  annuity,  which  in  that  case  was  to  go  over : 

Held  (reversing  the  decision  of  James,  V.  C.\  ihat  the  existing  bankruptcy 
operated  as  a  forfeiture  of  the  annuity,  notwithstanding  the  words  of  futurity  in 
the  will  and  the  discretion  given  to  the  trustees. 

H.  C.  T.  Graham,  was,  in  May,  1861,  upon  his  own  Petition, 
duly  made  a  bankrupt  in  Scotland,  and  a  sequestration  of  his 
249]  *estate  was  awarded  according  to  Scotch  law,  and  a 
trustee  was  elected  and  declared  under  the  sequestration. 

In  May,  1868,  Mrs.  Graham,  the  wife  of  H.  C.  T.  Graham, 
being  aware  of  the  sequestration,  and  having  a  power  of  ap  - 
pointment  over  certain  funds  subject  to  the  life  interest  therein 
of  her  mother  Mrs.  Payne,  by  her  will  appointed  the  funds  to 
trustees,  on  trust  to  pay  her  debts  and  certain  legacies  ;  and  the 
will  contained  the  following  clauses :  — 

1.  "  And  upon  further  trust  that  my  said  trustees  shall,  out 
of  the  income  of  the  said  trust  premises,  or  if  that  shall  ie  in- 
sufficient, then  out  of  the  principal  thereof,  pay  to  my  husband 
an  annuity  of  £100  during  his  life  (but  subject  to  the  provisoes 
with  respect  to  the  said  annuity  hereinafter  contained),  the  said 
.annuity  to  be  paid  by  equal  half-yearly  payments,  the  first 
of  such  payments  to  be  made  at  the  expiration  of  six  calendar 
months  after  the  decease  of  the  survivor  of  me  and  my  said 
mother."  2.  "  Provided  always,  and  I  do  hereby  declare,  that 
if  my  said  husband  shall  become  bankrupt  or  shall  assign, 
charge,  or  incumber,  or  attempt  or  effect  to  assign,  charge,  or 
incumber  the  said  annuity  of  £100,  or  do  or  suffer  any  act 
whereby  the  same  or  any  part  thereof  would,  if  belonging  abso- 
lutely to  him,  become  vested  in  any  other  person  or  persons, 
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then  and  in  such  case  the  said  annuity  shall  not  be  payable,  or 
shall  cease  to  be  payable,  as  the  case  may  require,  in  the  same 
manner  as  if  my  husband  were  dead."  3.  "  Provided  also,  and 
I  hereby  further  declare,  that  it  shall  be  lawful  for  my  said 
trustees  or  trustee,  if  they  or  he  shall  in  their  or  his  absolute 
discretion  think  fit,  and  without  assigning  any  reason  for  so 
doing,  at  any  time  or  times  to  refuse  or  discontinue  the  payment 
to  my  said  husband  of  the  said  annuity  of  £100,  or  any  part 
thereof,  during  the  whole  or  any  portion  of  his  life ;  and  in  such 
case  the  said  annuity,  or  such  payment  or  payments  thereof  as  my 
said  trustees  or  trustee  shall  refuse  to  make  to  my  said  husband  as 
aforesaid,  shall  sink  into  the  income  of  the  said  trust  premises 
for  the  benefit  of  the  person  or  persons  for  the  time  being  en- 
titled to  such  income ;  It  being  my  wish  and  intention  that  the 
payment  of  the  said  annuity  to  my  said  husband  shall  be  accord? 
ing  to  the  discretion  of  my  said  trustees  or  trustee  in  all 
respects." 

*By  a  codicil  the  annuity  was  increased  to  £150.  [250 

Mrs.  Graham  died  in  June,  1864,  and  Mrs.  Payne,  the  tenant 
for  life  of  the  trust  funds,  died  in  April,  1868. 

On  the  29th  of  August,  1868,  Mr.  Graham  obtained  his  dis- 
charge under  the  sequestration,  without  the  consent  of  the 
creditors,  and  without  making  any  composition  with  them,  and 
without  disclosing  to  the  trustee  or  to  the  Court  the  existence 
of  Mrs.  Graham's  will.  On  the  10th  of  February,  1869,  the 
trustee  under  the  sequestration  was  discharged.  None  of  these 
proceedings  would,  according  to  Scotch  law,  divest  out  of  the 
trustee  any  property  which  had  become  vested  in  him. 

A  suit  was  instituted  for  the  administration  of  the  funds 
which  were  subject  to  the  will  of  Mrs.  Graham,  and  the  Vice 
Chancellor  James  held  that  an  English  bankruptcy,  to  which 
Mr.  Graham  had  afterward  become  subject,  did  not  operate  as 
a  forfeiture  of  the  annuity  under  the  will,  inasmuch  as  the  first 
payment  had  not  accrued  until  after  the  bankruptcy  was  an- 
nulled :  See  Trappes  v.  Meredith  (*). 

At  a  further  hearing,  the  question  as  to  the  effect  of  the 
Scotch  sequestration  was  argued,  and  the  Vice  Chancellor  James 
held  that  the  sequestration  did  not  operate  as  a  forfeiture,  and 
that  the  annuity  remained  subject  to  the  discretion  of  the  trustees 

0)  Law  Rep.,  9  Eq.,  229. 

2  Eng.  Rep.]  34 


266  CHANCERY  APPEALS.    .  [L.  R. 

1871  Trappes  v.  Meredith.  L.C. 

under  the  will  (*).  The  trustees  elected  to  pay  the  annitfty  tp 
Mr.  Graham,  and  did  make  one  payment  accordingly. 

The  persons  interested  in  remainder  appealed.  The  appeal 
came  on  to  be  heard  on  the  30th  of  January,  1871,  when  the  Lord 
Chancellor  directed  it  to  stand  over  for  further  evidence  as  to  the 
Scotch  law,  and  he  finally,  on  the  1st  of  March,  1871,  ordered 
a  special  case  to  be  directed  to  the  Court  of  Session  in  Scotland, 
with  questions  for  the  opinion  of  the  Scotch  Judges  as  to  the 
effect  of  the  sequestration. 

The  case  was  argued  before  the  Lords  of  the  First  Division 
in  Scotland,  and  they,  on  the  3rd  of  November,  1871,  made 
answer  to  the  questions.  Their  answer  appeared  to  be:  1. 
That  the  anunity  would,  under  the  first  clause,  without  the 
other  clauses,  have  vested  in  the  trustee,  and  not  have  been 
divested  by  the  discharge  of  the  bankrupt  without  the  assent 
251]  of  his  creditors.  2.  That  the  2d  *clause  operated  as  a 
forfeiture.  3.  That  the  3d  clause,  taken  by  itself,  would  not 
create  a  forfeiture,  but  would  leave  the  trustee  under  the  se- 
questration to  take  only  tantum  et  tale,  or,  in  other  words,  so 
much  as  the  trustees  under  the  will  might  choose  to  leave  in 
the  husband. 

The  appeal  now  came  on  again  for  hearing. 

Mr.  De  Gex,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Pontifex,  for  the 
Appellants : — 

The  2d  clause  is  valid,  and  has  created  a  forfeiture :  Webb  v. 
Grace  (*).  There  is  a  gift  until  bankruptcy  or  death ;  and  the 
testatrix  me#nt  that  if  her  husband  was  at  the  time  of  her  death 
capable  of  taking  the  annuity,  he  should  take  it;  if  not,  it 
should  not  go  to  him.  Clauses  1  and  8  contemplate  one  set  of 
events,  and  clauses  1  and  2  contemplate  another  set  of  events ; 
and  it  is  that  latter  set  which  have  happened :   White  v.  Chitty  (*). 

Mr.  Kay,  Q.C.,  and  Mr.  Bradford,  for  Mr.  Graham: — 

The  testatrix  clearly  intended  to  make  the  exercise  of  discre- 
tion by  the  trustees  preliminary  to  anything  being  vested  in  the 
bankrupt  or  his  assignees.  She  knew  that  her  husband  was 
bankrupt,  and  made  this  provision  accordingly.    It  is  clear  that 

(l)  Law  Rep.,  10  Eq.,  604.  (")  2  Ph.,  701.  (■)  Law  Rep.,  1  Eq.,  872. 
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she  did  not  intend  the  2d  clause  to  include  the  existing  bank- 
ruptcy, as  if  so,  the  gift  would  be  useless. 

Mr.  Brisiowe,  Q.C.,  and  Mr.  C.  Barber,  for  the  trustees. 

Mr.  Wittcock,  Q.C.,  and  Mr.  Toumsend,  for  other  parties. 

Mr.  Dt  (Tex,  in  reply. 

Lord  Hathe&lby,  L.C.,  having  stated  the  facts  of  the  case, 
and  what  he  considered  to  be  the  opinion  of  the  Scotch  Judges, 
which  was,  as  above  mentioned,  continued  :— 

Now  that  being  so,  the  question  arises  whether  this  case  falls 
within  the  principle  of  Manning  v.  Chambers  (*),  decided  by  the 
Lord  Justice  Knight  Bruce,  and  Seymour  v.  Lucas  (*),  decided  by 
♦Vice-Chancellor  Kindersley — cases  which,  I  think,  are  [252 
completely  founded  in  reason  and  good  sense.  In  accordance 
with  those  cases  I,  in  White  v.  Chitty  (8),  came  to  the  conclusion 
that  words  of  futurity  is  a  gift  of  this  description  are  not  to 
operate  so  as  to  defeat  the  manifest  intention  of  the  testator, 
that  the  gift  shall  be  a  personal  benefit  to  the  legatee,  and  shall 
not  become  payable  to  any  other  person.  Upon  that  principle 
there  would  have  bfeen  no  reason  for  doubting  that  by  the  2d 
clause  of  the  will  a  complete  forfeiture  had  taken  effect ;  be- 
cause the  clause  directs  that  if  the  whole  or  any  part  of  this 
annuity  became  vested  in  another  person  and  not  in  the  donee, 
then  from  that  moment  the  annuity  should  cease  to  be  payable. 

The  only  difficulty  in  the  case  has  arisen  from  the  3d  clause : 
and  what  the  Scottish  Judges  say  upon  that  point  is  entirely 
consonant  with  what  would  be  our  views  on  the  subject.  The 
difference  of  the  two  clauses  is  obvious.  The  one  creates  an 
immediate  and  total  forfeiture  of  the  whole  gift,  and  the  other 
creates  a  special  forfeiture  of  the  gift  in  favor  of  other  persons, 
to  whom  the  successive  payments  are  to  go  over  whensoever 
they  are  refused  by  the  trustee.  But  that  state  of  things,  ac- 
cording to  the  opinion  of  the  Scotch  Judges,  would  not  alter 
the  right  of  the  trustee  under  the  sequestration  to  the  annuity; 
and  he  would  take  it  tale  et  tantum  (to  use  their  words),  if  the  2d 

C)  1  De  Q.  &  Sm.,  282.  («)  1  Dr.  &  Sm.,  177.  (•)  Law  !>c; ...  1  F.e  .  073. 
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clause  had  not  existed  and  created  a  forfeiture.  Any  other  con- 
struction would  simply  make  the  2d  clause  inoperative. 

The  Vice-Chancellor  seems  to  have  been  led  to  the  conclusion 
to  which  he  came  by  considering  that  whatever  might  be  the 
rule  in  ordinary  cases  as  to  words  descriptive  of  a  future  bank- 
ruptcy, in  this  case  there  were  words  which  might  be  expressly 
directed  to  an  existing  bankruptcy.  But  it  seems  to  me  that 
we  must  attribute  to  the  testatrix  a  very  complicated  design  for 
her  will,  if  we  hold  that  she  intended  the  trustees  to  have  this 
discretion  only  on  the  existing  bankruptcy,  and  not  on  any 
future  bankruptcy;  though  the  discretion  would  be  quite  as 
beneficial  in  one  case  as  in  the  other.  I  apprehend  that,  know- 
ing her  husband  to  be  extravagant  and  imprudent,  and  that  it 
might  happen  that  the  annuity  would  be  quite  wasted  on  him, 
253]  the  testatrix  intended  to  give  her  trustees  an  ^absolute 
discretion  as  to  the  payment.  At  the  same  time  she  wished 
that  the  annuity  should  by  no  possibility  get  into  the  hands  of 
strangers,  either  by  her  husband's  bankruptcy  or  by  his  assign- 
ment. 

I  think  that  this  case  cannot  be  distinguished  from  those 
which  I  followed  in  my  decision  of  White  v.  ChUty  Q)  —  I  use 
that  expression  purposely — and  I  think  it  too  great  a  refine- 
ment to  hold  that  the  3d  clause  of  this  will  indicates  a  different 
intention. 

The  decree  of  the  Vice-Chancellor  must  therefore  be  reversed; 
and  I  shall  make  a  declaration  that  in  the  events  which  have 
happened  the  annuity  has  fallen  into  the  general  fund. 

Solicitors :  Mr.  V.  Southee ;  Messrs.  Books,  Kenrick,  $  JSar- 
*Um  ;  Messrs.  Meredith  $  Co.  % 

O  Law  Rep.,  1  Eq.,  872. 

A  provision  in  a  wUl  that  the  interest  41 :  2  Sto.  Eq.  Jur.  §  974a  Seymour  v. 

of  a  devisee  for  life  in  property  shall  Lucas,  1  Drewry  and  Smale,  177. 

cease  on  the  recovery  of  a  judgment  by  See  in  the  matter  of  Pamhams  trust 

creditors  to  reach  it  is  valid.  post  page. 

BramhaU  v.  Ferris,  14  N.  Y.  Rep., 

On  a  devise  to  A  for  life  until  insol-  and  in  default  to  the  children  equally, 

vency  and  from  and  immediately  after  Held,  that  an  appointment  by  A  after 

his  death  or  insolvency  to  his  children,  his  insolvency  was  valid,  Wiekham  v. 

as  he  should  by  deed,  or  will  appoint,  Wing,  2  Hem.  and  Miller,  486. 
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L.C.,  Jan.  22, 28, 26, 1872. 

Newill  v.  Newill. 

Law  Reports,  7  Chancery  Appeals,  268. 

[18G0  N.  47.] 

WiU—  Gift  to  a  Wife  far  the  benefit  ofhenetfand  her  Children. 

A  testator  gave  all  his  real  and  personal  estate  to  his  wife  for  the  use  and 
benefit  of  herself  and  all  his  children,  whether  born  of  his  former  or  of  his  then 
present  wife,  and  he  appointed  his  wife  and  three  other  persons  his  executors : — 

MM  (reversing  the  decision  of  Malins,  V.C.),  that  the  wife  and  children  took  as 
joint  tenants. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Malins  (1). 

Henry  Newill,  late  of  the  Madras  Civil  Service,  made  his  will, 
dated  the  19th  of  October,  1863,  in  the  following  words :  "  I 
give  and  bequeath  unto  my  wife,  Anna  Elizabeth  Newill,  for  the 
use  and  benefit  of  herself  and  all  my  children,  whether  born  of 
my  former  wife,  or  such  as  may  be  born  of  my  present  wife,  all 
my  property  of  every  description,  real  and  personal,  whether  in 
possession,  reversion,  remainder,  or  expectancy  at  the  time  of 
my  decease;  and  1  appoint  the  said  Anna  E.  Newitt  executrix 
of  this  *my  will,  together  with  Joseph  Newill,  my  father,  [254 
or,  in  case  of  his  failing  to  act,  my  brother  JR.  D.  Newill  in  his 
stead) ;  also  Hudleston  Stokes  and  Charles  Gilbert  Masters  as  exe- 
cutors." 

The  testator  died  on  the  25th  of  April,  1869,  leaving  six 
children  by  a  former  wife,  and  two  children  by  Anna  Elizabeth 
Newill.  One  child  had  died  since  the  institution  of  the  suit 
The  personal  estate  realized  by  the  executors  amounted  to  about 
£6000,  and  the  testator  was  not  entitled  to  any  real  estate. 

The  testator's  widow  and  children  were  stated  to  be  entitled 
to  annuities  of  various  amounts  payable  out  of  the  Madras  Civil 
Service  Pension  Fund,  but  the  widow,  having  since  married,  had 
lost  a  portion  of  her  pension.  The  suit  was  instituted  by  the 
children  of  the  first  marriage  for  the  purpose  of  having  the 
trusts  of  the  will  carried  into  execution,  and  for  the  administra- 
tion of  the  estate. 

0  Law  Rep.,  12  Eq.,  482. 
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The  Vice-Chancellor  was  of  opinion  that  the  widow  was  en- 
titled to  an  estate  for  life,  with  remainder  to  the  testator's 
children  as  joint  tenants;  and  from  this  decision  the  Plain  tiffe 
appealed. 

Mr.  Pearson,  Q.C.,  Mr.  W.  Pearson,  and  Mr.  Holmes,  for  the 
Appellants : — 

The  plain  grammatical  construction  of  the  words  mast  pre- 
vail, which  clearly  gives  to  the  wife  and  children  an  immediate 
estate  as  joint  tenants.  Similar  words  were  used  in  De  Witte  v. 
De  WUte  (*),  and  the  Vice-Chancellor  held  that  an  immediate 
joint  tenancy  was  created.  Bustard  v.  Saunders  (*) ;  Bibby  v. 
Thompson  (8);  Buffdr  v.  Bradford  (4);  Beales  v.  Orisford  (•); 
Mason  v.  Clarke  (°),  are  also  authorities  in  our  favor.  In  all 
the  cases  where  such  a  gift  has  been  held  to  confer  an  estate  for 
Jife  on  the  wife,  with  remainder  to  the  children,  there  has  been 
some  evidence  of  an  intention  to  settle  the  fund,  or  else  some 
words  of  severance  rebutting  the  presumption  of  a  joint  te- 
nancy. In  the  present  case  the  state  of  the  family  renders  it 
improbable  that  the  testator  would  wish  to  give  the  whole  fund 
to  his  wife  for  life;  for  he  had  children  by  a  former  wife  who 
required  support 

255]      *Mr*  Marcy,  for  guardian  of  the  infant  children,  sup- 
ported the  arguments  of  the  Appellants. 

Mr.  Glasse,  Q.C.,  and  Mr.  Rogers,  for  the  widow : 

We  admit  that  at  one  period  the  decision  s  were  in  favor  of 
the  appellants,  but  the  current  of  the  recent  authorities  has 
been  the  other  way.  Where  a  man  gives  property  to  a  stranger 
and  her  children,  it  may  be  reasonable  that  all  should  take  im- 
mediately as  joint  tenants.  But  where  a  testator  gives  pro- 
perty to  his  own  wife  and  children,  especially  if  it  is  his  whole 
estate,  as  here,  he  must  be  presumed  to  have  intended  to  settle 
it  upon  them;  and  the  Court,  therefore,  so  construes  the  gift 
as  to  effectuate  his  intention  :  Dawson  v.  Bourne  f) ;  Jeffery  v. 

Q)  11  Sim.,  41 .  (4)  2  Atk.,  220. 

(•)  7  Beav.,  92.  (•)  18  Sim.,  592. 

(»)  82  Ibid.,  047.  (•)  17  Beav.,  128. 

0)16  Beav.,  29. 
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Be  Vitre  (*) ;  Audsley  v.  Horn  (*) ;  Ward  v.  Grey  (*) ;  Crock&tt  v. 
Crockett  (*) ;  Armstrong  v.  Armstrong  (*) ;  In  re  Owen's  Trusts  (e). 
In  the  present  case  we  have  the  additional  circumstance  that 
the  property  is  not  given  directly  to  the  wife  and  children,  but 
to  the  wife  as  a  trustee  for  herself  and  the  children,  which  is  in 
itself  an  indication  in  favor  of  a  settlement 

Mr.  Pearson,  Q.O.,  in  reply. 


Jan.  26.    Lord  Hathbrlbt,  L.O. : 

In  this  case  the  point  is  an  extremely  short  one ;  it  turns  upon 
the  few  words  contained  in  the  will  which  direct  that  all  the 
testator's  real  and  personal  estate  is  to  go  to  his  wife  "  for  the 
use  and  benefit  of  herself  and  all  of  my  children."  Now  it  was 
admitted  that  ordinarily  a  bequest  to  A.  in  trust  for  himself 
and  B.,  C,  and  2).,  would  be  a  bequest  of  a  joint  legacy  to  the 
parties  who  are  so  designated,  including  the  trustee  himself. 
But  it  has  been  argued  —  and  the  authorities,  no  doubt,  give 
support  to  the  argument  —  that  the  case  of  a  gift  to  a  wife  in 
trust  for  herself  and  her  children  is  subject  to  an  exceptional 
tfule  of  construction,  by  which  from  *some  presumed  [256 
intent  on  the  part  of  the  testator,  the  Court  will  lay  hold  of 
every  small  circumstance  to  support  the  conclusion  that  the 
testator  intended  what  the  Court,  upon  some  presumed  rule, 
conceives  to  be  his  most  natural  intention  d  priori,  and  will 
modify  such  a  bequest  into  a  bequest  to  the  wife  for  life,  with 
remainder  to  the  children.  That  such  a  rule  does  not  exist  as 
an  absolute  rule  of  construction,  independently  of  other  expres- 
sions in  the  will  which  may  assist  in  the  construction  of  the 
gift,  is  proved  by  the  case  of  De  Witte  v.  De  Witte  (*)  before 
Vice  Chancellor  Shadwell — a  case  which  was  approved  of,  or  at 
all  events  mentioned  without  disapproval,  by  Lord  Cottenham  in 
the  case  of  Crockett  v.  Crockett  (4).     Lord  Cottenham  there  seems 

O  24  Ibid.,  298.  0  Law  R*P-  1  Bq-»  W8. 

O  26  Ibid.t  195.  f)  Law  Rep.  12  Eq.,  816. 

O 26  Beav.,  485.  OH  Sim.,  41. 
O  2  Pk,  568. 
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to  say  that  generally,  in  a  gift  to  a  wife  and  children,  the  ordi- 
nary rule  of  joint  tenancy  must  prevail,  but  he  adds  that  the 
Court  has  laid  hold  of  every  slight  circumstance  to  lead  to  the 
other  conclusion. 

Now  I  confess  that  the  authorities  clearly  show  that  very 
small  circumstances  have  been  so  laid  hold  of,  and  I  must 
therefore  ^agsume,  in  accordance  with  the  reasoning  of  those 
who  have  preceded  me,  although  it  does  not  entirely  commend 
itself  to  my  mind,  that  the  testator,  independently  of  any  ex- 
pression of  intention,  must  be  supposed  d  priori  to  have  intended 
to  make  a  settlement  of  any  fund  which  he  might  be  disposed 
to  leave  to  his  wife  and  children.  It  is  true  that  the  law,  in 
case  of  intestacy,  makes  no  such  settlement,  but  gives  at  once 
one-third  to  the  wife  and  two-thirds  to  the  children  as  tenants 
in  common.  A  provision  for  the  wife  and  children  in  joint 
tenancy  does  not  seem,  to  my  mind,  d  priori,  a  very  unreason- 
able mode  of  disposing  of  a  small  property,  such  as  £5000  or 
£6000,  which  this  testator  had.  It  does  not  seem  unreasonable 
that  while  the  children  are  under  age  they  and  his  wife  should 
enjoy  the  funds  together  under  the  control  of  the  wife.  The 
children,  while  under  age,  cannot  sever  the  joint  tenancy,  and 
as  each  comes  of  age  he  can  carry  away  his  portion,  leaving 
the  wife  a  smaller  portion  for  herself  and  the  other  children. 

In  this  particular  case,  as  far  as  the  circumstances  go,  it 
would  seem  to  be  still  more  reasonable,  because  there  are  other 
children  of  the  testator,  besides  the  children  of  this  wife, 
257]  to  be  *provided  for ;  and  the  second  wife  being  a  very 
young  person,  the  effect  of  giving  her  a  life  interest  would  of 
course  be  to  keep  out  the  children  of  the  first  marriage  for  a  very 
considerable  time  from  any  benefit  at  all  of  the  testator's  estate, 
although  they  may  have  attained  the  age  of  twenty-one  years. 

However,  I  must  assume  that  the  rule  is  such,  that  although 
the  ordinary  construction  of  a  gift  to  a  wife  and  children  would 
give  a  joint  tenancy,  if  I  find  anything  in  this  will  which  can  in- 
dicate a  different  intention,  it  must  be  followed.  There  are 
several  authorities  which  establish  such  a  rule,  but  in  almost  all 
of  them  reliance  has  been  placed  on  some  special  circumstances. 

One  of  these  has  been  the  use  of  the  word  "  secured,"  which 
the  Court  has  laid  hold  of  as  a  circumstance  indicating  an  in- 
tention to  settle  the  fund  in  the  usual  mode  on  the  wife  for  life. 
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Another  circumstance  has  been  a  direction  that  the  children 
should  take  shares  in  the  whole  fund,  or  that  they  should  take 
in  unequal  shares.  Of  course  they  could  not  take  as  joint 
tenants  if  they  take  unequal  shares  of  the  fund ;  and  if  the 
children  take  shares  of  the  whole  fund,  of  course  the  wife  cannot 
take  any  part  of  it  in  solido  as  capital.  In  that  case  the  only 
tiling  that  can  be  given  her  is  an  estate  for  life. 

Then,  again,  where  the  wife  was  left  with  a  disposing  power 
and  control  over  the  fund,  Lord  Ootienham  held,  in  Crockett  v. 
Qroekeit  ('),  that  as  she  had,  at  all  events  during  her  life,  power 
of  dealing  with  the  property  as  she  might  think  fit,  a  tenancy 
for  life  was  probably  intended  rather  than  an  immediate  gift  of 
a  joint  tenancy.  But  in  that  case  Lord  Cbttenham  did  not  give 
any  definite  direction  as  to  what  should  be  done  with  the  fund 
beyond  securing  it,  and  did  not  decide  what  would  be  the  ex- 
tent of  the  power  of  the  wife,  or  her  control  over  it. 

A  case  was  also  cited  which  was  before  the  present  Lord  Jus- 
tice James ,  Armstrong  v.  Armstrong  (*),  in  which,  however,  it  was 
not  necessary  to  decide  the  point,  because  the  wife  happened  to 
die  in  the  lifetime  of  the  testator,  and  therefore  the  children 
would  take  qudcumque  vid.  But  the  Vice- Chancellor  expressed 
a  strong  intimation  of  his  opinion  in  favor  of  the  construction 
which  settled  the  property  upon  the  wife  for  life,  with  remainder 
to  the  *children.  In  that  case  I  think  there  was  very  [258 
good  reason  upon  the  face  of  the  will  for  coming  to  that  con- 
clusion, because  there  was  a  direction  that  in  a  certain  event 
some  of  the  children  were  to  take  larger  shares  than  others, 
which  plainly  indicated  that  the  testator's  meaning  could  not 
have  been,  in  the  strict  sense,  a  joint  tenancy  at  once  between 
the  wife  and  children.  The  only  indication  of  intention  that  I 
have  here  is  that  the  fund  is  given  to  the  wife  in  trust  for  her- 
self and  her  children,  and  the  question  is  asked,  as  was  asked 
by  Lord  Cottenhcrm  in  Crockett  v.  Crockett  (*),  why,  if  he  intended 
them  all  to  take  as  joint  tenants,  should  he  name  the  wife  at  alt 
as  trustee  ?  She  is  executrix  of  the  will,  but  that  is  only  with 
three  other  persons,  and  it  is  asked  why  he  should  not  have  left 
it  in  the  possession  of  all  the  executors,  and  why  he  should  have 
separated  it  from  the  aggregate  estate,  unless  he  intended  some- 
thing in  the  nature  and  character  of  a  settlement  ? 

0  2  Ph„  558.  0  Law  Rep.,  7  Eq.,  518. 

2  Eng.  Rep.]  85 
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I  cannot  find  that  the  authorities  bear  out  the  proposition  that 
a  simple  gift  to  the  wife  in  trust  for  herself  and  her  children  will 
warrant  the  Court  in  presuming  that  the  fund  was  intended  to 
be  settled.  Many  reasons  may  be  suggested  for  the  fond  being 
given  in  that  form.  The  testator  associates  his  executors,  in 
whom  he  reposed  confidence,  with  his  wife  in  the  executorship, 
and  wishes  them  to  assist  her  in  getting  in  the  estate,  paying  his 
debts,  and  attending  to  those  duties  which  his  wife  alone  might 
not  be  competent  to  discharge ;  and  then  he  might  very  well 
say  that,  as  soon  as  his  estate  was  got  in,  he  wished  the  execu- 
tors to  part  altogether  from  the  management  of  his  affairs,  apd 
the  whole  to  be  handed  over  to  his  wife,  the  most  natural  per- 
son whom  he  could  select ;  and  what  is  there  in  the  joint  ten- 
ancy between  her  and  her  children  more  inconsistent  with  her 
having  the  management  of  the  whole  fund,  than  there  is  in  a 
tenancy  for  life  with  remainder  to  her  children  ?  It  appears  to 
me  very  natural  for  her  to  keep  the  whole  fund  in  her  possession 
as  long  as  the  children  remain  under  age,  handing  over  the  share 
of  each  as  soon  as  that  child  comes  of  age ;  and  unless,  there- 
fore, I  am  told  by  the  testator  that  the  fund  is  to  be  secured,  or 
that  it  is  to  be  divided  as  a  whole  fund,  or  unless  there  is  some 
other  such  indication  as  has  been  relied  upon  in  the  cases,  I  do 
259]  not  think  it  right  to  overrule  *De  Witte  v.  DeWUte  (l),  re- 
cognized  as  that  case  has  been  by  Lord  Cottenham  in  Crockett  v. 
Crockett  0,  and  founded,  as  it  appears  to  me,  upon  the  plain 
sense  of  the  words  used.  If  it  were  to  be  laid  down  as  a  general 
rule  that,  although  a  gift  to  A.9  2?.,  and  C,  is  a  gift  in  joint 
tenancy,  that  construction  is  not  to  apply  to  a  gift  to  a  wife  and 
children,  it  would  be  another  matter ;  but  if  the  change  of 
construction  is  to  depend  on  the  circumstances,  I  confess  that 
I  cannot  find  any  circumstances  on  the  face  of  the  will  which 
lead  me  to  the  conclusion  that  the  testator  meant  anything  more 
than  he  said. 

•  The  decree  of  the  Vice-Chancellor  must,  therefore,  be  re- 
versed. 

Solicitors  for  the  Plaintiffe :  Messrs.  Sharp  £  UUUhorne. 
Solicitors  for  the  Defendants  :  Messrs.  Clayton  $  Son. 

p)  11  Sim.,  41.  p)  2  Ph.,  553. 
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L.C.  and  L.  JJ,  Nov.  13, 15. 1871,  Jan.  29, 1872. 

Pilcher  v.  Rawlins. 

Law  Reports,  7  Chancery  Appeals,  268. 

[1866  P.  117.] 

Trustee—Equal  Equititi— Legal  Estate —Nctiu— Breach  of  Trtut. 

The  defence  of  purchase  for  value  without  notice  may  be  sustained,  although 
the  Defendant,  in  order  to  make  out  his  title  to  the  legal  estate,  must  rely  on  an 
instrument  which  discloses  the  title  of  the  Plaintiff,  the  Defendant  not  having 
had  notice  of  such  instrument  at  the  time  of  his  purchase. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of  real 
property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortgage  deed 
noticing  the  trust  The  surviving  trustee  of  the  settlement  afterwards  recon- 
veyed  part  of  the  property  to  the  mortgagor  on  payment  of  part  of  the  mortgage 
money,  which  he  appropriated.  The  mortgagor  then  conveyed  that  part  of  the 
property  to  new  mortgagees,  concealing,  with  the  connivance  of  the  trustee,  both 
the  prior  mortgage  and  the  reconveyance.  When  the  fraud  was  discovered,  the 
cestui*  que  trust  under  the  settlement  filed  a  bill  against  the  new  mortgagees 
claiming  priority : 

Held,  that  the  Court  would  not  interfere  to  take  away  the  legal  estate  which 
passed  to  the  new  mortgagees  under  the  reconveyance. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of 
real  property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortgage 
deed  noticing  the  trust.  The  surviving  trustee  afterwards  induced  the  mort- 
gagor *to  execute  a  deed  by  which  the  mortgaged  property  purported  to  [260 
be  conveyed  to  the  trustee  as  on  a  purchase  by  him,  though  no  money  in  fact 
passed.  The  trustee  then,  concealing  the  prior  mortgage,  and  showing  title 
under  the  pretended  purchase  deed,  conveyed  the  property  to  a  mortgagee  with 
out  notice : 

Held,  that  the  Court  would  not  interfere  to  take  away  the  legal  estate  from 
the  mortgagee. 

Decree  of  the  Master  of  the  Rolls  reversed. 

Carter  v.  Carter  Q)  disapproved  of. 

This  was  a  suit  to  establish  the  priorities  of  cestuis  que  trust 
as  mortgagees  over  other  mortgagees  who  had  obtained  the  legal 
estate  with,  as  alleged,  notice  of  the  trust. 

On  the  23d  of  August,  1830,  a  settlement  was  made  by  Jere- 
miah Pilcher,  under  which  J.  Q.  Pilcher,  Q.  Pilcher,  and  W.  H. 
Pilcher  were  to  stand  possessed  of  £8373  in  trust  for  Jeremiah 
Pilcher  during  his  life,  and  after  his  death  for  his  children  by  a 
former  marriage.    There  was  power  to  the  trustees  to  vary  the 

C)  8  K.  &  J.,  617. 
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investments  with  the  consent  of  Jeremiah  Pilcher  during  his  life. 
The  settlement  contained  the  usual  trustees'  receipt  clause,  and 
a  power  of  appointing  new  trustees  exerciseable  by  J.  Pilcher 
during  his  life. 

In  1851  the  £8373  was  advanced  to  Bobert  Rawlins  on  the 
security  of  a  mortgage  deed  dated  the  23d  of  April,  1851,  and 
made  between  fi.  Rawlins,  of  the  first  part,  J.  G.  Pilcher,  6. 
Pilcher,  and  W.  H.  Pilcher,  of  the  second  part,  and  J.  Pilcher, 
of  the  third  part;  whereby,  after  reciting  that  J.  G.  Pilcher y 
G.  Pilcher,  and  W.  H.  Pilcher  had  agreed  to  lend  and  advance  the 
sum  of  £8373  (the  same  being  trust  money)  with  the  consent 
and  approbation  of  J.  Pilcher,  it  was  witnessed  that  certain  real 
property,  including  the  Whitchurch  property  and  the  Smithfield 
and  New  Street  property  hereinafter  mentioned,  was  conveyed 
by  Rawlins  to  J.  G.  Pilcher,  G.  Pilcher,  and  W.  H.  Pilcher,  their 
heirs  and  assigns,  subject  to  redemption  on  payment  of  interest 
and  of  the  £8373,  on  the  23d  of  April,  1856. 

Upon  the  execution  of  this  deed  the  documents  of  title  relat- 
ing to  the  property  were  delivered  to  W.  H.  Pilcher,  who  was 
a  solicitor,  to  be  held  by  him  on  behalf  of  himself  and  his  co- 
trustees. J.  G.  Pilcher  and  G.  Pilcher  died  in  1853,  leaving 
W.  H.  Pilcher  sole  trustee. 

261]  *In  1856  Rawlins,  who  had  been  a  solicitor,  made  out, 
with  the  connivance  of  W.  H.  Pilcher,  an  abstract  of  title  ending 
with  a  document  earlier  than  the  above-mentioned  mortgage, 
thus  showing  a  title  in  fee  simple  in  himself;  and  induced  two 
trustees  named  StockweU  and  Lamb  to  advance  him  £10,000  on 
the  security  (with  other  property)  of  the  Whitchurch  property, 
part  of  the  property  comprised  in  the  above-mentioned  mort- 
gage ;  and  by  a  deed  dated  the  2d  of  April,  1856,  it  was  witnessed 
that  Rawlins  conveyed  the  Whitchurch  property  to  StockweU  and 
Lamb  in  fee,  subject  to  redemption  on  payment  of  the  £10,000 
in  the  usual  manner. 

On  the  same  2d  of  April,  1856,  and  prior  to  the  execution  of 
the  mortgage  to  StockweU  and  Lamb,  W.  H.  -Pilcher  had  executed 
an  indenture,  which  was  unstamped  until  after  this  suit  had 
been  instituted,  and  which  apparently  was  not  to  have  been 
used  unless  it  became  necessary  to  use  it.  By  this  indenture 
it  was  witnessed  that  W.  H.  Pilcher,  in  consideration  of  the 
payment  to  him  by  Rawlins  of  £3500,  conveyed  the  Whitchurch 
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property  to  Rawlins  in  fee  discharged 'from  the  mortgage  debt 
of  £8373.  No  receipt  was  indorsed  on  this  deed,  which  was 
only  produced  after  the  institution  of  this  suit,  and  was  then 
handed  by  Rawlins  to  StochoeU  and  Lamb,  who  thus  discovered 
that  they  had  the  legal  estate,  though  not  by  the  deeds  on  which 
they  had  relied.  Rawlins  and  W.  H.  Pitcher  appeared  to  have 
shared  the  £10,000  advanced  by  Stockwell  and  Lamb  ;  and  the 
title  deeds  of  the  Whitchurch  property,  with  the  exception  of  the 
mortgage  deed  of  1851  and  the  reconveyance,  were  delivered  to 
Stockwell  and  Lamb. 

Under  a  second  settlement  also  made  by  Jeremiah  Pitcher  on 
the  23d  of  August,  1830,  W.  H.  Pileher  was,  in  1860,  the  sur- 
viving trustee  of  a  sum  of  £3000  held  in  trust  for  Jeremiah  P&- 
<cher  and  his  second  wife,  and  the  children  of  a  second  marriage. 
This  sum  had  been  advanced  to  Rawlins  on  the  security  of  the 
property  comprised  in  the  mortgage  of  the  23d  of  April,  1851, 
and  of  certain  other  property,  both  of  which  were  conveyed  to 
the  trustees  of  the  settlement  by  a  mortgage  deed  dated  the 
30th  of  May,  1854,  and  containing  notice  of  the  settlement 
W.  H.  Pileher.  was  also  coexecutor  with  one  J.  H.  Ward  of  the 
estate  of  one  J.  Matthews,  and  having  received  £8000,  part  of 
the  estate,  he,  in  November,  1860,  agreed  to  give  to  J.  H.  Ward 
security  for  the  £3000 ;  and  with  that  *in  view,  W.  H.  [262 
Pileher  and  Rawlins  acted  as  follows :  By  a  deed  purporting  to 
be  a  purchase  deed,  and  dated  the  11th  of  April,  1861,  Rawlins, 
in  consideration  of  £2590,  expressed  to  be  paid  to  him  by  W. 
JS.  Pitcher,  purported  to  convey  to  W.  H.  Pileher  the  Smithfield 
and  New  Street  property.  A  receipt  of  £2590  was  indorsed,  but 
no  money  actually  passed.  TP.  H.  Pileher  then  delivered 
an  abstract  of  title,  suppressing  the  mortgages  of  1851  and 
1854,  and  showing  a  title  in  fee  simple  in  himself.  This  was 
accepted  by  the  conveyancing  counsel  of  the  Court  of  Chancery, 
and  a  mortgage  was  executed  by  W.  S.  Pileher  conveying  these 
properties  to  Ward  as  security  for  the  £3000. 

W.  JET.  Pileher  continued  until  1864  to  pay  the  interest  due  on 
the  trust  funds  to  J.  Pitcher.  In  July,  1865,  J.  Pileher  called 
upon  W.  H.  PUcher  to  hand  over  the  deeds,  and  received  from 
him  a  box  containing  the  two  mortgage  deeds  only,  the  result 
of  which  was  that  the  dealings  of  TP.  H.  Pileher  and  Rawlins 
were  then  in  part  discovered. 


278  CHANCERY  APPEALS.  [L.  R. 

1871  Pilcherv.  Rawlinfl.  L.C.  and  L.JJ 

Jeremiah  Pitcher  and  his  children  thereupon  filed  their  bill  in 
this  suit  against  Rawlins,  W.  H.  Pilcher,  Stockwell  and  Lamb7 
Ward,  and  others,  praying  that  the  priorities  of  the  charges 
affecting  the  property  comprised  in  the  mortgage  of  1851  might 
be  ascertained,  and  that  Stockwell  and  Lamb  as  to  the  Whitchurch 
property,  and  Ward  as  to  the  other  property  mortgaged  to  him, 
and  forming  part  of  the  securities  of  1851  and  1854,  might  be 
restrained  from  dealing  with  the  legal  estates  vested  in  them, 
and  that  directions  might  be  given  for  conveying  such  legal 
estates  for  the  security  of  the  Plaintiflk 

The  Defendants  Stockwell  andZawft  and  the  Defendant  Ward, 
by  their  answers,  pleaded  that  they  were  purchasers  for  value 
without  notice,  and  claimed  the  benefit  of  the  legal  estates  vested 
in  them  respectively. 

The  Master  of  the  Rolls  was  of  opinion  that  the  mortgage  of 
1851  had  priority  over  the  mortgage  to  Stockwell  and  Lamb  and 
over  the  mortgage  to  Ward,  and  made  a  decree  accordingly,  as 
reported  (!),  where  the  facts  of  the  case  are  more  fully  stated. 

The  Defendant'  Lamb  {Stockwell  being  dead)  and  the  Defend- 
ant Ward  appealed. 

263]     *The  Solicitor-General  (Sir  G.  Jesset),  and  Mr.  H.  Humph- 
reys, for  Lamb : 

"We  contend,  in  the  first  place,  that  the  mere  mention  of  the 
fact  of  the  money  being  trust  money  was  not  enough  to  bind 
any  one  to  look  for  the  cestuis  que  trust.  Besides,  after  all,  a  fair 
proportion  of  the  mortgage  money  was  actually  paid,  and  to  the 
proper  person  to  receive  it ;  it  is  true  that  he  has  misapplied  it, 
but  we  are  not  liable.  It  was  said  that  the  money  was  paid  be- 
fore the  day  for  redemption,  and  that  only  part  of  it  was  paid, 
which  rendered  the  concurrence  of  Jeremiah  Pilcher,  necessary; 
but  such  refinements  are  shocking  to  common  sense.  Any  re- 
finements should  be  on  our  side,  for  it  was  the  Plaintiffs,  and 
not  we,  who,  by  trusting  W.  H.  Pilcher,  and  leaving  him  sole 
trustee,  enabled  him  to  commit  this  fraud.  Carter  v.  Carter  (*) 
went  perhaps  too  far,  but  this  goes  still  further.  We  say  that 
we  have  the  legal  estate,  and  that  there  is  no  equity  to  deprive 
us  of  it :  Maundrett*  v.  Maundrell  (*) ;  Bates  v.  Johnson  (*).     The 

0)  Law  Rep.,  11  Eq.,  68*  f)  10  Ves.,  246. 

O  8  K.  &  J.,  617.  (4)  Joh.,  804. 
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whole  doctrine  of  attendant  terms  depends  npon  this.  We  had, 
when  we  advanced  the  money,  neither  actual  nor  constructive 
notice  of  the  prior  mortgage,  and  our  equity  is  as  good  as  that 
of  the  Plain tifis  —  in  fact  better,  for  they  chose  to  trust  a  sole 
trustee.  We  trusted  no  one,  and  took  our  mortgage  in  the  re- 
gular way,  and  after  due  investigation  of  the  title.  No  doubt 
we  were  not  aware  of  the  reconveyance  to  Rawlins,  but  by  that 
means  we  get  the  legal  estate,  and  we  ought  not  to  be  deprived 
of  it.  We  are  purchasers  for  valuable  consideration.  We  ask 
no  relief;  we  only  ask  to  be  let  alone.  Ex  parte  Knott  (*)  was 
a  clear  case.  In  Jones  v.  Powles  (*)  the  trustee  was  interested,  as 
in  this  case.  Dodds  v.  Sills  (*)  is  in  our  favor.  The  plaintifft 
do  not  venture  to  ask  that  the  reconveyance  should  be  set  aside, 
but  ask  that  the  legal  estate  conveyed  by  it  may  be  dealt  with 
to  protect  them.    But  why  ?   j  Why  are  we  to  be  deprived  of  it  ? 

Sir  R.  Bag g allay  y  Q.C.,  and  Mr.  Ferrers,  for  Ward: 

We  claim  the  .benefit  of  all  the  arguments  on  behalf  of  Stock- 
well  and  Lamb,  but  our  case  is  stronger.  We  have  in  no  sense 
been  *guilty  of  laches.  No  doubt  the  conveyance  to  Pilcher  [264 
was  intended  as  a  blind,  and  deceived  us ;  but  we  have  without 
it  the  legal  estate,  and  we  are  purchasers  without  notice,  and 
with  the  legal  estate. 

Mr.  Suuthgate,  Q.C.,  and  Mr.  Bristowe,  Q.O.,  for  the  Plaint- 
iffi: 

We,  too,  are  innocent,  and  we  have  the  earliest  equity.  It 
was  against  conscience  that  our  trustee  should  deal  as  he  did, 
and  legal  estates  so  obtained  cannot  be  set  up.  The  legal  estate 
can  be  claimed  only  through  a  deed  which  shows  the  trust,  and 
thus  those  who  take  under  it  are  bound  by  it.  Rawlins9  deeds 
conveyed  nothing,  because  there  was  a  prior  deed ;  and  if  the 
deed  of  1851  had  been  produced,  as  it  must  be,  to  make  out  the 
title  to  the  legal  estate,  the  mortgagees  would  have  been  bound 
to  call  for  production  of  the  deed  of  1830,  and  then  W.  H.  Pil- 
cher could  not  have  committed  these  frauds.  There  is  no  case 
in  which  a  trustee  has,  in  derogation  of  his  duty,  conveyed  the 
legal  estate,  and  the  person  taking  the  legal  estate  has  been 

Q)  11  Vea.,  009.  (■)  8  My.  &  K.,  681. 
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allowed  to  avail  himself  of  it.  Garter  v.  Carter  (*)  only  followed 
Wittoughby  v.  WUloughiy  (3)  and  Saunders  v.  Dehew  (s).  "So  doubt, 
if  you  take  a  conveyance  for  valuable  consideration  without 
notice,  you  can,  when  you  find  out  a  fraud,  protect  yourself  by 
getting  in  a  legal  estate ;  but  you  cannot  do  so  if  you  have  notice 
at  the  time ;  and  here  the  Defendants  cannot  show  their  title 
without  showing  notice.  If  a  man  paid  his  money  on  a  forged 
deed,  he  could  not  afterwards,  by  getting  in  the  legal  estate, 
protect  himself.  It  is  not  true  that  the  Plaintiffs  have  trusted 
the  trustee ;  on  the  contrary,  they  gave  notice  on  the  mortgage 
deeds  that  it  was  trust  money :  Phillips  v.  PMIlips  (*) ;  Oolyer  v. 
Finch  (*).  Can  the  Court  allow  a  trustee,  who  is  the  creature 
of  the  Court,  to  injure  his  cestuis  que  trust  in  this  way  ?  The 
mortgagees  claim  under  a  fraud;  we  do  not  In  Jones  v. 
PowUs  (*)  the  facts  could  not,  by  any  reasonable  diligence,  have 
been  discovered. 

Mr.  Kingdorij  who  was  with  them,  was  not  heard,  as  two  coun- 
sel on  that  side  had  been  heard. 

265]  *Mr.  Roxburgh,  Q.C.,  and  Mr.  Drewry,  for  the  repre- 
sentatives of  TP.  H.  PUcher.  who  was  dead. 

Mr.  Shapter,  Q.C.,  and  Mr.  W.  Pearsony  and  Mr.  H.  C.  Ward, 
for  other  parties. 

The  Solicitor-General,  in  reply. 


1873. 

Jan.  29.    Lord  Hathbrley,  L.C.,  after  stating  the  facts  of 
the  case,  continued : — 

The  Defendant  Rawlins  could  not  have  transferred  the  legal 
estate  in  the  property  except  through  the  medium  of  the  recon- 

P)  8  K.  &  J.,  617.  (*)  4  D.  F.  •&  J.,  208. 

0 1  T.  R.,  768.  (•)  10  Beav.  600;  5EL.  C.,805. 
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veyance  of  1856,  and  the  Master  of  the  Rolls  considered  the 
case  to  be  similar  in  that  respect  to  the  case  of  darter  v.  Carter  (1). 
The  authority  of  that  case  has  been  strongly  impugned  in  ar- 
gument, by  the  counsel  for  the  Appellants,  and  the  decision  is, 
I  believe,  not  approved  of  by  the  Lords  Justices,  That  case 
may  be  thus  briefly  stated  :  John  Carter,  the  mortgagor,  believ- 
ing himself  to  be  entitled,  under  the  will  of  his  father,  to  certain 
shares  in  real  estate  in  fee,  conveyed  his  shares  and  all  other 
his  estate  and  interest  in  the  property  by  way  of  mortgage  to 
the  mortgagee.  This  was  done  in  good  faith,  but  subsequently 
a  later  will  was  discovered  by  which  the  mortgagor  took  an  es- 
tate in  fee,  but  in  trust  for  himself  for  life  only,  and  as  to  the  re- 
mainder'in  fee,  in  trust  for  several  persons  and  objects 
mentioned  in  the  will.  The  mortgagee,  a  Defendant  in  the 
suit,  insisted  that  he  was  entitled  to  hold  the  fee  of  the  mort- 
gaged shares  as  against  the  cestuis  que  trust  in  remainder,  John 
Garter  having  conveyed  to  him  the  fee  of  such  property  without 
any  notice  of  the  trusts  under  the  second  will.  I  held  that  this 
could  not  be  so,  the  only  title  to  the  fee  in  John  Carter  being 
that  which,  on  its  face,  disclosed  the  title  of  his  cestuis  que  trusts; 
in  fact,  that  either  I  must  have  made  John  Carter,  without  any 
evil  intention  or  want  of  care  on  his  part,  guilty  of  a  gross 
breach  of  trust,  and  have  then  suffered  the  fruits  of  that  breach 
of  trust  to  be  enjoyed  by  his  mortgagee,  or  I  must  have  said 
that  a  title  was  not  acquired  by  the  mortgagee  against  the 
equitable  owner. 

*1  did  not  follow  a  case  of  Fausset  v.  Carpenter  (*),  de-  [266 
cided  by  Lords  Tenterden  and  Wynford,  but  greatly  disapproved 
of  by  Lord*  fife.  Leonards  in  his  treatise  on  the  Law  of  Property 
as  Administered  in  the  House  of  Lords  (*).  In  that  case  a  con- 
veyance made  by  a  trustee  having  both  a  legal  and  an  equitable 
interest  in  the  land,  and  conveying  in  general  terms,  was  held  not 
to  pass  the  estate  held  by  him  as  the  trustee.  I  thought  that  the 
legal  estate  of  John  Carter  did  pass,  it  being  his  clear  intent  to 
pass  the  fee  which  he  supposed  to  be  his  own ;  but  I  thought 
that  I  was  entitled  to  say  to  the  mortgagee :  "  You  cannot  say 
you  have  contracted  for  the  estate  of  the  cestuis  que  trust,  to  which 
the  mortgagor  could  only  make  a  title  by  the  second  will,  which 
will  disclose  the  trusts. " 

(»)  8  K.  &  J.,  617.  0  2  Dow.  &  CI.,  332 ;  5  Bli.  (N.S.),  75.  O  PagG,  81. 
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The  case  now  before  us  differs  in  many  respects  from  the  case 
of  Carter  v.  Carter  (*).  An  intentional  fraud  has  been  committed, 
and  the  parties  to  it  have  been  enabled  to  effect  their  purpose 
owing  to  the  cestuis  que  trust  allowing  the  trustee,  originally  one 
of  three,  to  become  the  sole  trustee.  As  sole  trustee  he  neces- 
sarily had  possession  of  the  title  deeds  to  the  mortgaged  estate ; 
so  that,  by  the  reconveyance  to  the  mortgagor,  the  mortgagor 
became  repossessed  of  the  legal  estate,  and,  by  keeping  back 
the  whole  mortgage  transaction,  was  enabled  to  show  a  complete 
legal  title  to  the  property.  Had  he  disclosed  the  mortgage,  I 
think  that  the  mortgage  deed  would  have  put  the  parties  deal- 
ing with  him  on  inquiry ;  but  as  matters  were  conducted,  the 
mortgagee  acquired  the  legal  estate,  and  entered  into  possession 
of  the  property  without  notice  of  the  prior  charge,  and  he  must, 
I  think,  be  entitled  to  hold  it. 

The  plea  of  purchase  without  notice  states  only  possession  on 
the  part  of  the  professed  owner,  conveyance  of  the  estate,  and 
absence  of  notice ;  and  the  cases  undoubtedly  have  gone  very 
far  (as  I  had  occasion  to  observe  in  Carter  v.  Carter)  in  showing 
that  on  such  a  plea,  when  proved,  equity  declines  all  interfer- 
ence with  the  purchaser,  having,  as  is  said,  no  ground  on  which 
it  can  affect  his  conscience.  I  confess  that  the  extent  to  which 
this  doctrine  has  been  carried  was  not  wholly  satisfactory  to 
me  when  I  decided  Carter  v.  Carter.  There  neither  the  mort- 
gagees, the  purchaser,  nor  the  mortgagor  had  the  slighest  notion 
267]  that  the  transaction  *was  one  in  which  the  mortgagor  was 
dealing  with  the  interest  of  others.  The  mortgagees  had  taken 
all  the  estate  of  John  Carter  under  the  first  will,  which  was 
found  afterwards  to  be  a  nullity ;  the  fact  of  the  mortgagor 
under  the  supposed  will  having  an  estate  vested  in  him,  in 
trust  for  others,  being  unknown  to  both  parties.  I  confess  that 
if  this  case  had  been  of  the  same  character  I  should  hesitate 
long  before  I  held  that  the  estates  of  the  cestuis  que  trust  could 
be  so  conveyed,  or  that  the  ignorance  of  the  mortgagor  could 
make  him  guilty  of  a  breach  of  trust,  or  that  his  act  executed 
wholly  cUoerso  intuitu  could  dispose  of  interests  in  which  he  had 
no  concern. 

Suppose  a  conveyance  made  by  a  man  without  title,  and  that 
afterwards  the  real  owner  makes  this  man  a  trustee  of  a  settle- 
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ment,  and  conveys  the  estate  to  him,  would  the  cesiuis  que  trust 
lose  the  estate  by  the  estoppel  of  their  trustee  under  his  con- 
veyance ? 

Or,  suppose  that  a  person  who  conveyed  in  the  belief  that  he 
had  a  title,  and  afterwards,  as  heir  of  the  rear  owner,  acquired 
the  legal  estate  by  the  death  of  a  devisee  in  trust  in  the  lifetime 
of  a  testator,  and  only  on  the  trust  of  a  will,  would  the  cesiuis 
que  trust  in  that  case  lose  their  estate  ? 

I  referred  in  darter  v.  Garter  (*)  to  the  observations  of  Lord 
JSldon  in  Maundrett  v.  MaundreU  ('),  and  Exparte  Knott  (8),  as  to 
the  difficulty  of  allowing  a  purchaser  to  hold  an  estate  which 
was  got  in  by  him  from  a  person  who  could  not  convey  without 
committing  a  breach  of  trust;  and  it  appeared  to  me  then,  as 
now,  that  Lord  Eldon  applied  his  observations  to  a  case  in 
which  the  purchaser  had  advanced  his  money  in  good  faith,  but 
took  the  legal  estate  afterwards  from  one  whom  he  knew  to  be 
a  trustee  for  others,  distinguishing  that  case  from  the  case  of  a 
legal  estate  acquired  by  paying  off  a  mortgage.  In  itself  it  id 
immaterial  whether  the  purchaser  knows  or  not  that  another 
has  an  equitable  interest  prior  to  his  own,  provided  he  did  not 
know  that  fact  on  paying  his  purchase  money.  It  may  per- 
haps be  sufficient  in  all  possible  cases  for  the  purchaser  to  say, 
"  I  am  not  to  be  sued  in  equity  at  all.  I  hold  what  was  con- 
veyed to  me  by  one  in  possession,  who  was,  or  pretended  to  be, 
seized,  and  who  conveyed  to  me  without  my  having  notice  of 
another  equitable  title ;  "  and  *thatthe  plaintiff  in  equity  [268 
must  disprove  the  plea  before  he  can  proceed  any  further  with 
his  suit.  But  I  know  of  no  case  either  before  or  since  Garter  v. 
Carter  (*),  in  which  the  legal  estate  .  so  conveyed  to  the  pur- 
chaser was  held  by  the  vendor  on~  express  trusts  appearing  on 
the  face  of  the  only  instrument  under  which  the  vendor  could 
make  a  complete  title,  so  that  a  trustee  of  a  settlement  compris- 
ing estates  of  any  magnitude,  and  being  in  possession  on  behalf 
of  a  minor,  for  instance,  could,  by  forging  a  conveyance  to 
himself,  pass  an  indefeasible  title  to  a  purchaser. 

The  present  case  is  not  such  a  case,  and  I  can  therefore  don- 
cur  with  the  view  of  the  Lord  Justices  that  the  decree  must  be 
reversed. 

0)  8  K.  &  J.  617.  O10  Ves.  240.  (•)  11  Vea.  609. 
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Sir  W.  M.  James,  L.J. : 

I  entirely  concur  in  the  conclusion  to  which  the  Lord  Chan- 
cellor has  arrived. 

I  do  not  mean,  in  the  few  observations  which  I  am  about  to 
make,  to  refer  to  a  class  of  cases  which  appear  to  me  entirely 
distinct  in  principle  from  the  case  now  before  us.  I  mean  that 
class  of  cases  in  which  a  person  finding  himself  in  possession 
under  a  defective  title  has  cast  about  to  cure  that  defect  by 
procuring  some  one  else  to  convey  an  outstanding  legal  estate. 
No  doubt  it  has  been  held  in  this  Court  that  a  man  under  those 
circumstances  may  get  in  a  mortgage  and  tack  his  defective  title 
to  the  estate  of  that  mortgagee.  He  has  also  been  allowed  to 
get  in  an  outstanding  legal  estate  from  a  person  who,  being  a 
trustee  for  the  real  owner,  is  not  a  trustee  for  the  person  seeking 
the  conveyance.  But  those  cases  where  the  person  seeking  the 
conveyance  knew  the  fact  that  the  trustee  was  trustee  for  some 
body  else,  and  could  not  convey  without  a  breach  of  trust,  whilst 
the  trustee  was  left  in  ignorance  —  those  cases,  I  say,  involve  a 
principle  which  I  have  never  been  able  to  understand. 

I  propose  simply  to  apply  myself  to  the  case  of  a  purchaser 
for  valuable  consideration,  without  notice,  obtaining,  upon  the 
occasion  of  his  purchase,  and  by  means  of  his  purchase  deed, 
some  legal  estate,  some  legal  right,  some  legal  advantage ;  and, 
according  to  my  view  of  the  established  law  of  this  Court,  such 
269]  a  purchaser's  *plea  of  a  purchase  for  valuable  considera- 
tion without  notice  is  an  absolute,  unqualified,  unanswerable 
defence,  and  an  unanswerable  plea  to  the  jurisdiction  of  this 
Court  Such  a  purchaser,  when  he  has  once  put  in  that  plea, 
may  be  interrogated  and  tested  to  any  extent  as  to  the  valuable 
consideration  which  he  has  given  in  order  to  show  the  bona  fides 
or  mala  fides  of  his  purchase,  and  also  the  presence  or  the  ab- 
sence of  notice ;  but  when  once  he  has  gone  through  that  or- 
deal, and  has  satisfied  the  terms  of  the  plea  of  purchase  for 
valuable  consideration  without  notice,  then,  according  to  my 
judgment,  this  Court  has  no  jurisdiction  whatever  to  do  any- 
thing more  than  to  let  him  depart  in  possession  of  that  legal 
estate,  that  legal  right,  that  legal  advantage  which  he  has  ob- 
tained, whatever  it  may  be.  In  such  a  case  a  purchaser  is  enti- 
tled to  hold  that  which,  without  breach  of  duty,  he  has  had  con- 
veyed to  him. 
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In  the  case  of  darter  v.  Carter  (l),  which  was  decided  by  the 
present  Lord  Chancellor,  and  which  was  followed  by  the  Mas- 
ter of  the  Rolls  in  this  case,  and  with  which  I  am  bonnd  to  say 
I  am  unable  to  agree,  an  exception  from  that  rale  was,  under 
the  circumstances,  supposed  to  exist 

It  is  very  clearly  expressed  in  a  few  lines  of  the  judgment  in 
that  case:  "But  here  the  purchaser  taking  the  conveyance 
under  one  will,  supposed  by  all  parties  to  be  really  the  last  will 
of  the  testator,  finds  himself  driven  to  rely  upon  another  and  a 
second  will  containing  on  the  face  of  it  all  the  trusts  which  the 
testator  has  created ;" —  and  that  circumstance  is  supposed  to 
create  the  exception.  To  my  mind  there  are  to  that  supposition 
two  short  and  conclusive  answers — the  one  a  matterof  principle, 
and  the  other  a  matter  of  fact.  My  view  of  the  principle  is, 
that  when  once  you  have  arrived  at  the  conclusion  that  the 
purchaser  is  a  purchaser  for  valuable  consideration  without 
notice,  the  Court  has  no  right  to  ask  him,  and  has  no  right  to 
pot  him  to  contest  the  question,  how  he  is  going  to  defend  him- 
self, or  what  he  is  going  to  rely  on.  He  may  say,  honestly  and 
justly,  "  I  am  not  going  to  tell  you.  I  have  got  the  deeds ;  I 
defend  them,  and  you  will  never  be  able  to  make  me  produce 
them,  and  you  will  never  be  able  to  produce  secondary  evidence 
of  them.  I  am  not  obliged  to  produce  them  *at  all ;  pro-  [270 
bably  before  you  get  half  way  through  your  action  of  ejectment 
you  will  find  a  jus  tertii  which  you  will  not  dispose  of;  the  es- 
tate is  in  the  hands  of  a  legal  tenant  to  whom  I  have  let  it,  and 
no  one  can  determine  that  tenancy  without  notice,  and  no  one  can 
give  that  notice  but  myself;  and  I  will  not  give  that  notice,  and 
no  Court  has  any  power  to  compel  me  to  give  it  I  have  a  right 
to  rely,  as  every  person  defending  his  position  has,  on  the 
weakness  of  the  title  of  the  person  who  is  seeking  to  displace 
me."  That  seems  to  be  exactly  the  position  of  such  a  purchaser 
as  this. 

The  purchaser  in  Carter  v.  Carter  (*)  did  not  rely  on  the  will 
which  created  the  trust ;  he  relied  on  another  title ;  for  the  will 
formed  the  title  of  the  adverse  party.  And  the  answer  to  that 
adverse  party  is,  by  the  good  luck  which  sometimes  attends 
honest  men,  "  Though  you  produce  an  instrument  which  points 
out  your  title,  and  gives  the  property  to  some  one  else,  yet  I  am 
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prepared  with  a  legal  defence  in  a  conveyance  which  was  exe- 
cuted before."  It  appears  to  me  that  there  is  no  right  in  this 
Court  to  prevent  the  purchaser  from  setting  up  that  defence  to 
the  claim  so  made  against  him.  If  there  was  ever  a  case,  in 
which,  according  to  my  judgment,  any  Court  ought  to  be  in 
favor  of  a  purchaser  and  against  such  a  title,  it  is  a  case  in  which 
a  testator  has,  through  the  grossest  negligence,  allowed  two 
wills  to  exist  after  his  death,  so  that  some  members  of  his  family 
produce  one  will  apparently  making  out  a  perfectly  good  title 
to  a  mortgagee  or  purchaser,  and  then,  when  a  mortgagee  or 
purchaser  has  been  induced  unwittingly  to  pay  or  advance  his 
money,  some  other  members  of  the  family  produce  the  other 
will,  which  has  been  suppressed  or  concealed  during  the  whole 
of  that  time,  and  then  seek  to  take  the  estate  away  from  the 
mortgagee  or  purchaser.  It  seems  to  me  to  be  a  very  ingenious 
device  by  which  a  testator  would  be  able  to  give  his  property 
twice  over  to  his  family;  but,  in  my  opinion,  it  is  a  device 
which  ought  not  to  be  encouraged  in  any  way  in  a  Court  of 
Equity. 

I  am  therefore  of  opinion  that  whatever  may  be  the  accident 
by  which  a  purchaser  has  obtained  a  good  legal  title,  and  in  re 
spect  of  which  he  has  paid  his  money  and  is  in  possession  of  the 
271]  *property,  he  is  entitled  to  the  benefit  of  that  accident, 
just  as  a  purchaser  would  be  entitled  to  avail  himself  of  the 
possession  so  acquired,  without  any  reference  to  the  rights  of  the 
persons  who  may  be  otherwise  interested. 

In  the  course  of  the  argument  it  was  sought  to  draw  a  dis- 
tinction in  these  cases  where  the  object  is  to  ascertain  priorities ; 
but  even  in  suits  of  that  nature  the  legal  title  is  inquired  into. 
I  apprehend  that  when  a  mortgagee  is  in  possession  of  the  legal 
estate  there  is  no  equity  to  make  him  reconvey  (in  my  judg- 
ment that  is  the  test),  and  he  is  entitled  to  hold  it  until  every 
part  of  his  incumbrance  has  been  paid. 

It  was  said  in  argument  that  where  a  man  has  a  second  in- 
cumbrance on  an  estate,  but  has  the  legal  right  of  possession, 
and  the  legal  right  to  the  possession  of  the  deeds,  he  has  been 
made  to  produce  those  deeds.  I  apprehend  that  that  cannot  be 
right  except  under  these  circumstances  :  If  a  man,  being,  as  he 
may  well  be,  second  incumbrancer  on  an  estate,  and  also  in  law 
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the  owner  of  the  deeds,  seeks  to  avail  himself  of  the  assistance 
of  the  Court  for  the  purpose  of  giving  effect  to  his  charge  upon 
the  estate,  then  it  may  be  right  to  force  him  to  bring  in  any- 
thing which  he  may  have.  I  do  not  say  anything  about  that, 
if  he  is  availing  himself  of  the  assistance  of  this  Court  to  redeem 
the  first  mortgagee  or  to  be  redeemed  himself.  But  where  a 
man  has  got  the  deeds,  and  has  got  a  puisne  incumbrance,  and 
says,  "I  do  not  want  the  assistance  of  the  Court;  I  disclaim 
any  interference  on  the  part  of  the  Court  to  deal  with  the  pro- 
perty as  it  pleases ;  I  am  perfectly  content  to  rest  on  my  posses- 
sion of  the  deeds"  —  if  he  is  minded  to  say  that,  I  apprehend 
that  he  has  as  much  right  to  retain  the  deeds  in  his  box  as  he 
would  be  entitled  to  keep  possession  of  a  box  of  diamonds  if 
they  had  been  pledged  with  him  by  way  of  collateral  security. 
The  decision  in  the  case  of  Carter  v.  darter  (*),  which  has 
been  so  much  referred  to,  is  a  decision  which  I  have  considered 
for  some  years,  and  I  have  more  than  once  thought  it  right  to 
express  my  views  of  that  case.  I  differ  in  some  respects  in  my 
views  from  those  of  the  Lord  Chancellor  with  regard  to  that 
case,  but  I  say  that  the  right  of  a  person  without  notice  is  ab- 
solute and  unqualified,  when  once  he  has  made  it  out. 

*Sib  G.  Mkllish,  L.J. :—  [272 

I  agree  in  the  conclusion  to  which  the  Lord  Chancellor  and 
the  Lord  Justice  have  arrived.  I  do  not  think  it  necessary  to 
give  any  opinion  whether  darter  v.  darter  (*)  was  rightly  de- 
cided. In  my  opinion  if  it  is  to  be  supported  it  must  be  sup- 
ported upon  the  grounds  stated  by  the  Lord  Chancellor  to-day, 
namely,  that  there  were  such  peculiar  circumstances  in  that 
case  as  to  make  it  inequitable  that  the  purchaser  should  be  al- 
lowed to  rely  upon  the  second  will.  But  I  think  it  cannot  be 
supported  on  the  grounds  upon  which  the  Master  of  the  Rolls 
thought  it  had  been  decided,  and  upon  which  the  Master  of  the 
Rolls  acted  in  the  case  now  before  us.  The  Master  of  the  Rolls, 
as  I  understand  his  judgment,  held  that  a  purchaser  for  valua- 
ble consideration,  who  has  obtained  a  conveyance  of  the  legal 
estate,  is  in  this  Court  always  to  be  held  to  have  notice  of  the 
contents  of  the  deeds  which  form  a  link  in  the  chain  by  which 
the  legal  estate  was  conveyed  to  him.    And  he  held  that  the 
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doctrine  of  constructive  notice  ought  to  be  enlarged,  and  that, 
although  in  point  of  fact  the  deed  in  question  was  never  pro- 
duced to  the  purchaser  —  although  he  had  neither  knowledge 
nor  the  means  of  knowledge  of  its  contents  —  although  he  and 
his  advisers  were  guilty  of  no  negligence  whatever  in  not  ob- 
taining knowledge  of  its  contents — yet,  nevertheless,  he  must 
in  this  Court  be  held  to  have  notice  of  the  contents,  if  it  was  a 
deed  which,  when  ejectment  was  brought  against  him  in  a  Court 
of  Law,  he  would  be  bound  to  produce. 

It  is  admitted  that  that  rule  has  never  been  laid  down  prior 
to  the  case  of  Garter  v.  Carter  (*) ;  there  were  not  even  dicta,  or  any 
authority  whatever  that  I  have  been  able  to  find,  tending  to 
show  that  any  such  rule  had  prevailed  in  this  Court;  and  lam 
of  opinion  most  clearly  that  it  ought  not  to  be  so  laid  down. 

I  do  not  agree  with  the  Master  of  the  Bolls  that  the  purchaser 
for  valuable  consideration  in  such  a  case  as  he  describes,  is 
approbating  and  reprobating.  A  person  who  approbates  and 
reprobates  is  acting  inconsistently.  He  must,  in  fact,  be  affirm- 
ing and  denying  the  same  proposition  at  the  same  time.  But 
I  cannot  see  any  such  inconsistency  here.  If  an  action  of  eject- 
ment is  brought,  it  is  wholly  immaterial  whether  the  Defendant 
in  that  action  of  ejectment  had  or  had  not  at  any  time  whatever 
273]  notice  of  the  *contents  of  the  deed  or  instrument  on  which 
he  rests  his  title.  What  inconsistency  is  there  in  his  saying, 
"  If  I  am  attacked  in  a  Court  of  Law,  and  an  action  of  eject- 
ment is  brought  against  me,  I  rely  on  this  deed  as  being  one  of 
the  deeds  through  which  the  legal  estate  has  been  conveyed  to 
me  ?"  and  then,  if  he  is  attacked  in  a  Court  of  Equity,  saying, 
as  the  truth  is,  "  I  had  no  notice  of  this  deed.  At  the  time 
when  I  obtained  my  conveyance  I  had  no  knowledge  and  no 
means  of  knowledge  of  the  deed."  I  cannot  see  that  there  is 
any  inconsistency  in  his  so  acting. 

The  general  rule  seems  to  be  laid  down  in  the  clearest  terms 
by  all  the  great  authorities  in  equity,  and  has  been  acted  on  for 
a  great  number  of  years,  namely,  that  this  Court  will  not  take 
an  estate  from  a  purchaser  who  has  bought  for  valuable  con- 
sideration without  notice ;  and  I  find  that  the  Appellants  in  both 
the  cases  before  us  are  very  clearly  purchasers  for  valuable  con- 
sideration without  notice.    Unless  this  doctrine  of  constructive 
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notice,  enlarged  as  it  has  been  by  the  Master  of  the  Rolls,  is  to 
prevail,  I  am  of  opinion  that  the  Appellants  have  made  out  their 
case. 

As  it  is  admitted  that,  with  the  exception  of  what  is  supposed 
to  have  been  said  in  Carter  v.  Carter  (x),  this  rule  of  constructive 
notices,  as  laid  down  by  the  Master  of  the  Rolls,  has  never  been 
established,  I  will  proceed  to  consider  it  a  little  upon  principle. 
It  happens,  curiously  enough,  that  in  one,  if  not  in  both,  of  the 
two  cases  before  us  the  Appellants  are  themselves  trustees  for 
other  cestuis  que  trust,  and  the  question  then  arises  which  of  the 
two  sets  of  cestuis  que  trust  are  to  bear  the  loss!  Is  the  loss  to 
fall  upon  the  cestuis  que  trust  whose  trustee  has  fraudulently  con- 
veyed away  the  estate  which  was  entrusted  to  him  ?  Or  is  the 
loss  to  fall  upon  those  whose  trustees  have  honestly  taken  a  con- 
veyance of  that  estate  and  who  have  advanced  the  money  of 
their  cestuis  que  trust  on  the  faith  of  that  estate  which  they  have 
really  got  ? 

It  is  surely  desirable  that  the  rules  of  this  Court  should  be  in 
accordance  with  the  ordinary  feelings  of  justice  of  mankind. 
Now  if  the  first  set  of cestuis  que  trust,  those  who  will  unfortunately 
have  to  bear  the  loss,  were  asked  how  it  happened  that  they  had 
suffered  this  loss,  they  would  answer  that  their  father  conveyed 
the  estate  to  their  uncle,  and  he  turned  out  to  be  a  dishonest 
man,  and  parted  with  the  estate.  That  is  an  explanation  which 
any  ordinary  *man  of  intelligence  would  understand.  It  [274 
might  not  be  satisfactory  to  the  losers,  but  they  must  see  at  once 
how  it  came  to  happen  that  they  lost  their  estate.  If  you  trust 
your  property  to  a  man  who  turns  out  to  be  a  rogue,  it  stands 
to  reason  that  yon  may  lose  it.  But  supposing  the  Master  of 
the  Rolls's  doctrine  to  prevail,  and  supposing  the  other  cestuis 
que  trust  to  be  asked  how  they  had  lost  their  property,  the  ans- 
wer would  be,  "  Our  trustee  invested  our  property  on  mortgage 
on  the  faith  of  a  person  who  said  that  he  had  the  legal  estate, 
and  who  had  it,  and  who  conveyed  it  to  our  trustee  as  a  security 
for  the  sums  advanced,  our  trustee  being  guilty  of  no  negligence 
whatever,  having  taken  the  advice  of  a  perfectlv  competent  con- 
veyancer in  order  to  see  that  the  title  was  a  good  one.  But  the 
Court  of  Chancery  says  that  we  have  lost  it  because  our  trustees 
had  notice  of  the  prior  mortgage ;  though  they  had,  in  fact,  no 
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notice  whatever.  They  had  neither  knowledge  nor  means  of 
knowledge,  but  nevertheless  the  Court  of  Chancery  says  that,, 
according  to  its  doctrine,  they  had  notice."  The  only  conclu- 
sion which  any  one  would  come  to  is  that  these  cestuis  que  trust 
had  been  deprived  of  their  property  by  the  Court  of  Chancery, 
for  reasons  which,  to  an  ordinary  mind,  were  perfectly  incom- 
prehensible. 

I  am  clearly  of  opinion,  whether,  under  the  peculiar  circum- 
stances of  that  case,  Carter  v.  Carter  (l)  was  rightly  decided  or 
not,  as  to  which  J  will  say  nothing,  that  where  a  trustee  in  breach 
of  trust  conveys  away  a  legal  estate  which  he  possesses,  and  that 
legal  estate  comes  into  the  possession  of  a  purchaser  for  valua- 
ble consideration  without  notice,  that  purchaser  can  hold  the 
property  against  the  cestuis  que  trust  who  were  defrauded  by  the 
conveyance  of  the  trustee;  and  that  it  makes  no  difference 
whatever  that  if  the  purchaser  is  challenged  in  a  Court  of  Law, 
and  an  action  of  ejectment  is  brought  against  him,  he  may  have 
to  rely  upon  some  deed  which  was  in  feet  concealed  from  him, 
and  of  which  he  had  neither  knowledge  nor  means  of  knowledge. 

Solicitor  for  the  Plaintiffi :  Mr.  8.  W.  Johnson. 

Solicitors  for  the  Defendant  Lamb :  Messrs.  Johnson  ft  Weather- 
all. 

Solicitor  for  the  Defendant  Ward :  Mr.  W.  Prideaux. 

Solicitors  for  other  Defendants :  Messrs.  Hancock,  Bounders, 
ft  Hawksford;  Mr.  J.  E.  PUcher. 
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!  [1869  T.  81.] 

Betting  aside  Deed  of  Q^ft — Knowledge —  Undue  Influence — Delay — Part  of 

Deed. 

In  order  to  maintain  a  voluntary  deed  of  gift  from  a  eon  for  the  benefit  of  a 
father,  it  most  be  shown  both  that  the  son  understood  the  contents  of  the  deed 
and  that  he  was  not  under  undue  parental  influence. 
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A  voluntary  deed  of  gift  cannot,  after  unreasonable  delay,  be  set  aside,  though 
the  gift  was  a  reversion  and  remained  a  reversion. 

Part  of  a  voluntary  settlement  may  be  set  aside. 

Under  a  marriage  settlement,  the  son  of  the  marriage  was  entitled  to  the  re- 
version expectant  on  the  life  estate  of  the  father  in  two  sums  of  money,  one  of 
-which  had  come  from  the  father's  side,  the  other  from  the  mother's  side.  The 
son  had  also  a  large  income  under  the  will  of  his  grandfather,  and  would  have 
a  much  larger  income  on  attaining  the  age  of  twenty-five  years.  The  son  had 
lately  attained  the  age  of  twenty-one  years,  and  was  residing  with  his  father. 
The  son,  without  employing  a  separate  solicitor,  executed  a  deed  giving  to  his 
father's  second  wife  and  her  daughter  the  reversion  in  both  the  sums  which  were 
included  in  the  marriage  settlement,  and  giving  to  the  father  power  to  appoint 
the  sum  which  came  from  the  mother's  side  to  any  third  wife  and  her  children. 
The  son  left  the  father's  house  five  years  after  the  execution  of  the  deed,  and 
employed  a  separate  solicitor  two  years  afterwards,  when  the  subject  of  setting 
aside  the  deeds  was  mentioned.  Seven  years  afterwards  the  son  filed  a  bill  to 
set  aside  so  much  of  the  deed  as  related  to  the  sum  which  had  come  from  the 
mother's  side : 

Held,  on  the  facts  of  the  case,  that  though  the  son  understood  all  the  contents 
of  the  deed  except  the  power  to  appoint  to  a  third  wife  and  her  children,  he  was 
not  sufficiently  protected  from  parental  influence,  and  that  if  the  bill  had  been 
filed  at  an  earlier  time  the  deed  must  have  been  set  aside  to  the  extent  prayed, 
but 

Held,  that,  as  the  filing  of  the  bill  had  been  so  long  deferred,  the  deed  must 
be  rectified  only  by  striking  out  the  power. 

Decree  of  Malins,  V.C.,  varied. 

By  a  settlement  dated  the  9th  of  August,  1882  (made  in  pur- 
suance of  articles  executed  on  the  marriage  of  J.  T.  B.  PhMip- 
son  with  Oeorgiana  Jane  Turner),  a  sum  of  £13,833  Consols  was 
placed  in  settlement  by  the  mother  of  J.  T.  B.  Phillipson,  and  a 
sum  of  £6591  Reduced  by  J.  T.  B.  Phillipson  himself,  in  trust 
for  J.  T.  B.  Phillipson  for  his  life  (under  certain  restrictions), 
and  after  his  death  for  the  wife  for  her  life,  and  after  the  death 
of  the  survivor  for  *the  children  or  remoter  issue  of  the  [330 
marriage,  as  the  husband  and  wife  or  the  survivor  should  ap- 
point, and  in  default  of  appointment  for  such  of  the  children  of 
the  marriage  as,  being  sons,  should  attain  the  age  of  twenty-one 
years,  or,  being  daughters,  should  marry  or  attain  that  age.  A 
sum  of  £13,333  Consols  was  also  placed  in  settlement  by  John 
Turner,  the  father  of  the  wife,  upon  trust  for  the  wife  during 
her  life,  and  after  her  death  for  J.  T  B.  Phillipson  for  life,  and 
after  the  death  of  the  survivor  for  the  children  or  remoter  issue 
of  the  marriage,  as  the  husband  and  wife  or  the  survivor  should 
appoint,  and  in  default  of  appointment  for  the  children  of  the 
marriage  as  declared  as  to  the  other  trust  funds. 
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There  was  issue  of  the  marriage  one  child  only,  John  Turner 
Phillipson,  who  afterwards  took  the  namq  of  Turner.  Mrs. 
Phillipson,  the  wife,  died  in  the  year  1884. 

Mr.  Turner j  the  father  of  Mrs.  Phillipson,  died  in  1851,  leaving 
by  his  will  £1200  a  year  to  J.  T.  Turner  (the  son  of  J.  T.  B. 
Phillipson)  until  he  attained  the  age  of  twenty-five  years,  and  a 
further  income  of  £1000  a  year  if  he  married.  On  attaining  the 
age  of  twenty-five  years  he  was  to  receive  a  legacy  of  £5000, 
and  another  legacy  of  £5000  if  the  trustees  of  the  will  should 
think  fit  to  give  it ;  and  he  was  then  to  receive  for  life  the 
whole  income  of  the  estate  of  the  testator,  amounting  to  £6000 
or  £7000  a  year,  with  remainder  to  his  issue  in  strict  settlement. 
He  had  power  to  give  to  his  widow  £500  a  year,  and  portions 
of  £10,000  or  £5000  to  his  younger  children,  according  to  their 
number  and  according  to  whether  they  were  sons  or  daughters. 

J.  T.  Turner  attained  the  age  of  twenty-one  years  on  the  2d 
of  May,  1854. 

The  father,  J.  T.  B.  Phillipson,  had,  in  1849,  married  a  second 
wife,  by  whom  he  had  one  child,  a  daughter,  Constance  Phillip- 
son, and  the  whole  family  lived  in  a  house  called  Bramshaw  Hill, 
near  Lyndhurst,  which  had  been  purchased  with  part  of  the 
money  brought  into  settlement  by  the  mother  of  J.  T.  B. 
Phillipson. 

Hy  an  indenture  dated  the  8th  of  June,  1854,  and  made  be- 
tween J.  T.  B.  Phillipson,  of  the  one  part,  and  J.  T.  Turner,  of 
the  other  part,  J.  T.  B.  Phillipson  released  all  the  funds  com- 
prised in  the  settlement  of  1832  from  his  power  of  appointing 
to  remoter  issue  (the  effect  of  which  was  to  vest  the  whole  of 
331]  the  settled  fund  in  *«/.  T.  B.  Phillipson  for  life,  with  re- 
mainder to  J.  T.  Turner) ;  and  J.  T.  Turner  released  to  J.  T. 
B.  Phillipson  a  sum  of  £700  which  had  been  advanced  to  him  by 
the  trustees  of  the  settlement  In  November,  1854,  £4079  Con- 
sols was  transferred  by  the  trustees  of  the  settlement  to  J.  T. 
B.  Phillipson  and  J.  T.  Turner.  This  money  appeared  to  havq 
been  principally  applied  in  payment  of  the  debts  of  J.  T  Tur- 
ner and  the  rest  in  payment  of  debts  of  J.  T.  B.  Phillip- 
son.  The  result  of  these  transactions  was  that  there  remained 
in  the  hands  of  the  trustees  of  the  settlement,  first,  the  Bram- 
shaw Hill  estate  and  the  £6519  Reduced,  which  together  repre- 
sented the  sum  of  money  brought  into  settlement  by  J.  T.  B. 
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PhiUipson  and  his  mother  (except  the  parts  which  had  been  re- 
ceived by  J.  T.  B.  PhiUipson  and  J.  T.  Turner) ;  and  secondly, 
the  sum  of  £13,333  Consols  brought  in  by  Mr.  Turner. 

Early  in  1853  one  of  the  trustees  of  the  settlement  represented 
to  J.  T.  Turner  that  his  father  felt  aggrieved  by  the  settlement 
made  on  his  marriage,  inasmuch  as  his  second  wife  and  child 
would  be  unprovided  for.  The  solicitor  of  the  father  was  then 
consulted,  and  J.  T.  Turner  expressed  his  intention  of  making 
a  settlement  on  his  step-mother  and  half-sister.  Boon  after  he 
came.of  age  the  solicitors  of  the  father  were  again  consulted ; 
several  interviews  and  some  correspondence  took  place,  and 
finally  the  deed  of  the  15th  of  March,  1855,  in  question  in  this 
suit  was  executed.  The  son  had  no  separate  solicitor;  but  a 
barrister,  who  was  a  friend  of  all  parties,  acting  on  behalf  of 
the  son,  approved  of  a  draft  settlement  with  some  reservations. 
The  barrister  was,  however,  as  the  Lord  Chancellor  considered, 
not  informed  of  all  the  facts.  He  was  also  displeased  at  a  letter 
which  had  been  written  by  the  son  in  answer  to  the  suggestions 
as  to  the  son's  marriage  settlement,  and  had  nothing  further  to 
do  with  the  business.  The  other  circumstances  under  which 
the  deed  in  question  was  executed  appear  sufficiently  for  the 
purposes  of  this  report  in  the  judgment  of  the  Lord  Chancellor. 

The  deed  of  the  15th  of  March,  1855,  was  made  between  J. 
T.  B.  PhiUipson,  of  the  first  part,  J.  T.  Turner  ,  of  the  second  part, 
and  C.  G.  R.  Collins,  W.  A.  LethJbridge,  and  W.  E.  HUUard, 
of  the  third  part.  By  it,  after  reciting,  amongst  other 
things,  that  J.  T.  Turner  was  desirous  and  had  agreed  to 
release  *and  give  up  to  J.  T.  B.  PhiUipson  all  the  [332 
reversionary  interest  of  J.  T.  Turner  in  the  Bramshaw  Hill 
estate,  in  £6000  Reduced,  part  of  the  £6519  Reduced,  and  in 
the  £13,333  Consols,  upon  condition  that  J.  T.  B.  PhiUip- 
son should  settle  the  same  as  therein  mentioned,  it  was  witnessed 
that  in  order  to  effectuate  his  desire,  and  in  consequence  of  the 
settlement  thereinafter  made  by  J.  T.  B.  PhiUipson,  and  for  di- 
vers other  good  causes,  him,  the  said  «/.  T.  Turner  thereunto 
moving,  he,  the  said  J.  T.  Turner,  assigned  to  J.  T.  B.  Phillip- 
son  the  reversionary  interest  of  J.  T.  Turner  in  the  premises. 
And  it  was  witnessed  that  J.  T.  B.  PhiUipson  did  declare  that 
the  trustees,  Collins,  Lethbridge,  and  Milliard,  should  hold  the 
premises  upon  trusts  for  investment  as  therein  mentioned,  and 


294  CHANCERY  APPEALS.  [L.  B. 

1871  Turner  v.  Collins.  L.C. 

should  pay  the  annual  income  to  J.  T.  B.  Phillipson  during  his 
life,  and  after  his  death  to  his  wife,  Caroline  Phillipson  ;  and  after 
the  death  of  both  to  their  daughter,  Constance  Phillipson,  for  her 
life ;  and  after  her  death  should  hold  the  principal  in  trust  for 
J.  T.  Turner,  his  executors,  administrators,  and  assigns.  The 
deed  contained  a  further  provision  that  if  Caroline  Phillipson 
should  die,  and  J.  T.  B.  Phillipson  should  marry  again,  then  it 
should  be  lawful  for  him  to  revoke  the  trusts  of  the  £13,333 
Consols,  and  to  appoint  as  he  should  think  fit  for  the  benefit  of 
his  then  intended  wife,  or  the  children  of  his  then  intended 
marriage.  And  the  deed  contained  a  power  to  J.  T.  B.  Phillip- 
son and  J.  T.  Turner,  by  any  joint  deed,  to  revoke  the  trusts,  and 
declare  new  trusts  of  the  premises.  * 

By  other  deeds  executed  on  the  same  day,  the  Bramshaw  HM 
estate  was  conveyed  to  the  new  trustees,  with  certain  provisions 
as  to  the  repairs ;  and  it  was  provided  that  £519,  part  of  the 
£6519,  should  be  retained  to  pay  succession  duty  and  expenses. 
The  deed  of  1854  was  not  referred  to  in  any  of  these  deeds. 

J.  T.  Turner  was  engaged  to  be  married  at  the  time  when  the 
deeds  were  prepared;  and  shortly  after  the  execution  of  the  deeds 
he  was  married,  but  he  continued  to  live  at  Bramshaw  with  his 
father  until  1860,  when,  in  consequence  of  family  differences, 
the  joint  residence  came  to  an  end.  He  had  at  times  stated  his 
intention  to  put  an  end  to  the  deeds  of  1855. 

In  1862  J.  T.  Turner  employed  Messrs.  Lemon  as  his  solici- 
tors. Some  discussion  seems  to  have  taken  place  as  to  the  deeds 
333]  of  *1855,  and  Messrs.  Leman,  as  his  solicitors,  applied  in 
April,  1862,  to  Messrs.  Billiard,  Bale  ft  Stretton  on  the  subject. 
Messrs.  Hilliard  Dale  ft  Stretton,  who  appeared  to  be  acting  for 
J.  T.  B.  Phillipson,  thereupon  wrote  to  Messrs  Leman  ft  Co.  on 
the  30th  of  April,  1862 :  —  "  Re  Turner.—  Dear  Sirs,— We  have 
considered  your  application  for  the  production  of  any  evidence 
we  may  have  relative  to  the  settlement  of  1855,  and  we  beg  to 
inform  you  that  we  think  it  inconsistent  with  our  duty  towards 
those  for  whom  we  act  to  give  any  further  information  upon  the 
subject,  Mr.  Turners  avowed  object  in  seeking  for  information 
being  the  institution  of  proceedings  to  disturb  or  set  aside  the 
deed." 

In  November,  1868,  Messrs.  Leman  ft  Co.  wrote  to  Messrs. 
Bale  ft  Stretton,  complaining  of  the  state  of  repair  of  Bramshaw 
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House.  They  wrote  again  in  January,  1869,  to  the  same  effect, 
and  threatened  proceedings.  On  the  10th  of  March,  1869,  J.  T. 
Turner  filed  the  original  bill  in  this  suit  against  the  trustees  of 
the  deed  of  1855,  and  J.  T.  B.  Phillipson,  his  wife,  and  daughter. 

The  bill,  as  afterwards  amended,  stated  as  above  mentioned, 
and  stated  that  the  Plaintiff,  when  he  executed  the  deeds  of 
1855,  was  subject  to  the  influence  of  his  father  and  step-mother 
and  was  wholly  inexperienced  in  matters  of  business ;  that  he 
had  no  separate  legal  adviser,  and  that  the  terms  of  the  deed 
were  such  as  no  legal  adviser  would  have  allowed  him  to  exe- 
cute ;  that  he,  in  1862,  for  the  first  time  discovered  that  the 
settlement  of  1855  was  contrary  to  his  intention ;  but  he  had 
abstained  from  taking  any  proceedings  to  have  the  deed  rec- 
tified, because  during  the  life  of  J.  T.  B.  Phillipson  it  was  pos- 
sible that  the  course  of  events  might  have  made  such  proceedings 
unnecessary,  but  that  as  it  was  necessary  to  obtain  the  direc- 
tions of  the  Court  as  to  the  repair  of  Bramshaw  House,  he  was 
advised  to  assert  his  right.  And  the  bill  prayed  that  (the 
Plaintiff  being  willing  to  be  bound  by  the  deed  of  1855  to  the 
extent  of  his  intentions)  the  deed  might  be  rectified  by  limiting 
the  trust  thereof  to  the  Bramshaw  Hill  estate,  and  the  £6000 
Reduced,  and  by  expunging  the  powers  of  revocation  and  new 
appointment  given  to  «7.  T.  B.  Phillipson  in  the  event  of  his 
second  marriage;  and  that  the  trustees  might  be  ordered  to 
repair  Bramshaw  House  and  to  account  for  certain  parts  of  the 
funds  alleged  to  have  been  improperly  invested. 

*The  Defendants,  J.  T  B.  Phillipson  and  his  wife  and  [334 
daughter  by  their  answer  stated  that  J.  T.  Turner  intended  to 
make  the  settlement  of  1855,  and  perfectly  understood  what  it 
was:  They  also  alleged  that  the  Plaintiff  had,  by  laches  and 
by  allowing  them  to  rely  upon  the  settlement,  lost  his  right  to 
have  the  same  rectified.  After  the  bill  was  filed  J.  T  B. 
PMlipsan  offered  to  give  up  his  power  of  appointment  in  the 
event  of  his  marrying  a  third  wife. 

Evidence  was  produced  on  both  sides,  the  effect  of  which  is 
stated  by  his  Lordship  in  his  judgment. 

The  Vice  Chancellor  Malins  was  of  opinion  that  the  deed  was 
the  deliberate  act  of  the  Plaintiff,  who  was  not  under  undue 
influence,  and  also  that  the  delay  was  fatal.  His  Honor  dis- 
missed the  bill  against  all  the  Defendants  with  costs  as  between 


296                                       CHANCERY  APPEALS.  [L.  R. 

1871                                             Turner  v.  Collins.  *              L.C. 

solicitor  and  client,  so  far  as  the  bill  sought  to  have  the  deed  of 
1855  rectified ;  but  gave  directions  as  to  the  repairs  of  Bramshaw 

House,  and  directed  an  inquiry  as  to  the  funds  alleged  to  have 
been  improperly  invested.  (l). 

(!)1871.  July  8.  Sib  R.  Malens  parental  influence  also  failed,  and  that 
V.  C,  after  stating  the  facts  of  the  there  web  evidence  that  the  young  man 
case,  said  that  this  bill  had  been  filed  was  of  great  determination  of  character 
in  1869  to  undo  what  the  Plaintiff,  and  not  under  the  control  of  his  lather, 
after  full  consideration,  had  done  in  His  Honor  then  stated  the  evidence  as 
1855.  Such  deeds  ought  not  to  be  showing  this  to  be  the  case.  His 
avoided  on  slight  grounds :  Jenner  v.  Honor  thought  that,  considering  the 
Jenner  (2  Giff.  232).  The  principles  position  of  the  Plaintiff  the  settlement 
on  which  the  Court  interfered  to  set  was  not  unreasonable  in  amount,  and 
aside  family  arrangements  of  this  kind  entered  into  calculations  to  shew  that 
were  well  settled  and  were  well  ex-  this  was  the  case.  The  son  could  not 
plained  by  Lord  Orantoorth  in  deliver-  have  left  his  step-mother  and  half- 
ing  judgment  on  Savery  v.  King  (5  H.  sister  entirely  destitute. 
L.  C.  627,  655).  The  rule  was  well  The  deed  of  1854  must  also  be  taken 
laid  down  in  Hoghton  v.  Hoghton  as  part  of  the  same  transaction,  and  as 
(15  Beav.  278).  The  first  question  to  by  it  the  father  gave  up  his  power  of 
be  decided  was  whether  this  deed  was  appointment  in  favor  of  the  children 
the  deliberate  act  of  the  Plaintiff  or  of  the  son,  the  deeds  of  1855  were  not 
was  brought  about  by  the  improper  in-  entirely  voluntary.  8a/oery  v.  King 
fluence  of  which  the  Plaintiff  com-  (5  H.  L.  C.  627)  was  clearly  distin- 
plained.  A  deed  which  was  a  pure  guishable,  as  there  the  son  was  never 
voluntary  well-understood  act  must  emancipated.  In  Archer  v.  Hudson  (7 
stand,  as  was  stated  in  Huguenin  v.  Beav.  551)  a  niece  gave  her  fortune, 
Baeeley  (14  Ves.  296)  and  Wright  v.  which  was  unreasonable.  In  Hoghton 
Vanderpkmk  (8  D.  M.  &  G.  13).  And  v.  Hoghton  (15  Beav.  273)  there  was  a 
a  complete  consideration  of  all  the  cir-  total  absence  of  protection.  Cooke  v. 
cumstances  and  of  the  evidence  led  Lamotte  (15  Beav.  234)  was  a  case  of 
his  Honor  irresistibly  to  the  conclu-  imposition.  In  Baker  v.  Bradley  (7 
aion  that  the  execution  of  the  deed  D.  M.  &  G.  597)  the  settler  was  mis- 
was  the  voluntary,  deliberate  and  well-  taken.  In  Hartopp  v.  Hartopp  (21 
understood  act  of  the  Plaintiff,  and  Beav.  259)  and  IHmsdale  v.  DimeddU 
shewed  that  he  had  ample,  competent,  (8  Drew.  556)  the  deeds  were  not  set 
and  independent  professional  advice  aside.  In  Jenner  v.  Jenner  (2  D.  F.  & 
from  the  commencement  down  to  the  J.  859)  and  Wright  v.  Vanderplank 
close  of  the  transaction.  His  Honor  (2  K.  &  J.  1 ;  8  D.  M.  &  G.  133)  the 
then  stated  and  commented  on  the  delay  of  the  Plaintiff  was  considered 
facts,  coming  to  the  conclusion  that  fatal. 

the  deed,  having  been  executed  after  Upon  the  whole  case,  therefore,  His 
upwards  of  nine  months'  deliberation,  Honor  was  satisfied  that  the  deeds  of 
and  with  the  most  perfect  protection  1855  simply  carried  into  effect  the  de- 
thrown  around  the  Plaintiff,  the  case  liberate,  well  considered  intentions  of 
attempted  to  be  made  of  want  of  know-  the  Plaintiff;  that  he  had  ample  inde- 
ledge  and  of  want  of  independent  pendent  advice  which  put  him  in  poe- 
advice  entirely  failed.  His  Honor  was  session  of  a  distinct  knowledge  of  what 
of   opinion  that   the   case   of  undue  he  was  about  to  do;  and  that  the  ar- 
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*The  plaintiff  appealed.  [335 

Mr.  Cbfe,  Q.C.,  and  Mr.  Haynes,  for  the  Plaintiff: — 

The  Plaintiff,  who  was  only  recently  of  age,  executed  the 
deed  under  parental  influence.  The  principles  of  the  Court  on 
this  subject  are  laid  down  in  Ex  parte  James  (*);  Hatch  v. 
Hatch  (*);  Hoghton  v.  Hoghion  (s);  Wright  v.  Vanderplank  (4); 
Savery  v.  King  (6) ;  Baker  v.  Bradley  (•). 

♦Moreover,  the  settlement  is,  on  the  face  of  it,  unrear  [336 
sonable;  for  in  the  event  of  the  Plaintiff's  death,  his  wife  will 
have  actually  a  smaller  income  than  his  step-mother,  and  his 
younger  children  will  have  less  than  his  half-sister.  There  can 
be  no  justification  for  taking  his  mother's  property,  and  giving 
it  to  his  father's  second  wife  and  her  daughter.  The  Defendant 
has  offered  to  release  his  power  of  appointment,  but  that  will 
not  make  this  settlement  good :  Brown  v.  Kennedy  (7). 

We  further  contend  that  the  Plaintiff  did  not  understand  the 
transaction  and  had  no  independent  advice.  Even  if  he  had, 
that  would  not  do  away  with  the  effect  of  undue  influence. 

The  Vice-Chancellor  relied  on  the  lapse  of  time,  but  that  is 
no  defence  when  there  has  been  no  change  of  circumstances  in 
the  interval.  Hatch  v.  Hatch  (*) ;  Savery  v.  King  (5) ;  Goutts  v. 
Acwarth  (*) ;   WoUastan  v.  Tribe  (»). 

rangement,  having  regard  to  the  situa-  bill,  raising  one  of  the  most  unjustifi- 

tion  of  the  family  and  the   relative  able  contests  that  ever  was  raised  in  a 

circumstances  of  the  father  and  son  at  Court  of  justice ;  and  His  Honor  was 

the  time,  was  reasonable  and  proper,  satisfied  that  the  bill  must,  so  far  as  it 

with  the  exception,   perhaps,  of  the  sought  to  impeach  the  transactions  of 

possible  provision  for  the  third  wife  and  1865,   be  dismissed  with  costs.     His 

family  of  the  father — a  provision  which,  Honor  subsequently  gave  the  costs  as 

however,  did  not  carry  the  bounty  of  between  solicitor  and  client, 

the  Plaintiff  to  his  father  and  his  fa-  (»)  8  Ves.,  887. 

mily  beyond  just  limits.  (*)  9  Ves.,  292. 

His  Honor  would,  therefore,  have  (")  15  Beav.,  278. 

been  of  opinion  that  the  Plaintiff's  case  (4)  2  K.  &  J.,  1 ;  1  Jur.  (N.S.),  982 ;  8 

had  failed  even  if  the  transaction  had  D.  M.  &  €h,  188. 

been  recent ;  but  in  addition  to  the  (*)  5  H.  L.  G,  827. 

other  objections,  the  lapse  of  fourteen  (°)  7  D.  M.  &  Q„  597 ;  1  Jur.  (N.S,), 

years  and  the  delay  of   seven  years  489. 

after  the  Plaintiff  had  certainly  full  (T)  88  Beav.,  188. 

knowledge  of  his  rights  were  fatal.    It  (*)  Law  Rep..  8  Eq.,  558. 

was  much  to  be  regretted   that   the  (*)  Law  Rep.,  9  Eq.,  44. 
Plaintiff  was  ever  allowed  to  file  the 

2  Eng.  Rep.1  38 
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The  property  was  all  reversionary  and  so  remains;  nothing  has 
been  done  under  the  deed,  and  there  was  no  reason  to  proceed 
to  set  it  aside  until  it  came  into  operation. 

Sir  RoundeU  Palmer,  Q.C.,  Mr.  Fry,  Q.O.,  and  Mr.  Chitty,  for 
Mr.  Phittipson  and  his  wife  and  step-daughter : 

It  is  clear  that  the  plaintiff,  though  he  may  now  have  altered 
his  mind,  knew  perfectly  well  what  the  settlement  was,  and 
when  he  now  speaks  as  to  his  want  of  knowledge,  he  is  stating 
what  has  been  suggested  by  his  advisers.  He  had  a  large  in- 
come, and  it  was  perfectly  reasonable  that  he  should  be  willing 
to  provide  for  his  step-mother  and  his  half-sister,  who  would 
otherwise,  after  living  comfortably,  be  left  in  a  miserable 
position  on  the  death  of  the  father.  If  he  had  been  a  ward 
about  to  be  married,  the  Court  would  have  approved  of  such  a 
settlement.  He  admits  that  as  to  part  the  settlement  is  good ; 
but  if  it  was  obtained  by  undue  influence,  it  is  bad  altogether. 
Moreover,  the  deed  of  1854,  by  which  the  father  released  his 
power  to  appoint  to  the  children  of  the  son,  who  was  going  to 
337]  T>e  married,  forms  a  valuable  consideration  for  this  *deed. 
But  the  lapse  of  time  is  fatal :  Wright  v.  Vanderplank  (l).  The 
father,  relying  on  this  deed — Jarratt  v.  Aldam  (*)  —  has  gone 
on  spending  his  income,  and  not  saving,  or  insuring  his  life. 
Now  it  is  too  late  to  save,  and  at  his  age  insurance  would  be 
ruinous.  Moreover,  the  plaintiff  has  lately  acted  on  these  deeds 
by  calling  on  the  trustees  to  repair  Bramshaw  House. 

Mr.  Glasse,  Q.C.,  and  Mr.  Dale,  for  the  trustees  of  the  deed, 
supported  it : 

If  this  deed  is  to  be  set  aside  because  this  young  man  had 
not  a  separate  solicitor,  then,  in  every  case  of  a  family  settle- 
ment, every  party  who  is  to  be  bound  must  employ  a  separate 
solicitor.  It  would  be  difficult  to  imagine  anything  more  v.exa- 
tious  or  needlessly  expensive.  No  one  likes  the  introduction 
of  a  stranger  in  such  matters. 

Mr.  Cole,  in  reply : 

No  one  ever  gave  the  son  proper  advice  until  1862,  and  his 
solicitors  immediately  applied  for  copies  of  the  deeds,  which 

O  2  K.  &  J.  1 ;  1  Jar.  (N,S.)  982 ;  8  D.M.  &  G.,  188.  f)  Law  Rep.  9  Eq.  463 
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were  refused.  But  there  was .  no  occasion  for  him  to  interfere 
until  the  death  of  his  father.  He  always  gave  notice  of  his  in- 
tention to  dispute  the  settlement  at  the  proper  time,  and  why 
should  he  do  more  ?  Circumstances  might  happen  which  would 
render  the  deed  of  no  consequence  at  the  death  df  the  father. 


Dec.  22.    Lord  Hathbrley,  L.C. : 

This  is  an  appeal  from  a  decision  of  the  Vice-Chancellor 
MalirtSy  in  a  suit  by  a  son  to  set  aside  certain  portions  of  a  deed 
which  he  describes  as  having  been  obtained  from  him,  soon 
after  he  came  of  age,  by  undue  influence  on  the  part  of  his 
father. 

The  Vice-Chancellor  seems  to  have  no  difficulty,  either  with 
regard  to  the  character  of  the  transaction,  or  with  regard  to  the 
question  of  the  delay  on  the  part  of  the  son  in  seeking  his 
remedy.  With  regard  to  the  character  of  the  transaction  in  its 
inception,  the  Vice-Chancellor  has  dealt  with  the  case  in  a 
manner  which  *has  occasioned  me  considerable  anxiety  [338 
and  labor  in  a  thorough  examination  of  the  facts,  in  order  to 
see  how  far  it  was  possible  to  give  way  to  the  views  that  the  Vice- 
Chancellor  appears  to  have  taken  of  the  original  character  of 
the  transaction. 

I  think  that  nothing  can  be  more  important  to  maintain  than 
the  jurisdiction,  long  asserted  and  upheld  by  the  court,  in  watch- 
ing over  and  protecting  those  who  are  placed  in  a  situation  to 
require  protection  as  against  acts  of  those  who  have  influence  over 
them,  by  which  acts  the  person  having  such  influence  obtains 
any  benefit  to  himself.  In  such  cases  the  court  has  always  re- 
garded the  transaction  with  jealousy,  and,  afi  was  laid  down  by 
the  Master  of  the  Rolls  in  Hoghton  v.  Hoghton  (l),  two  things 
are  required  to  be  proved  by  a  parent  setting  up  a  deed  in  such 
a  case :  First,  that  the  deed  was  the  real  and  actual  deed  of  the 
child,  and  was  intended  by  the  child  to  have  the  operation  which 
it  has ;  and  secondly,  that  that  intention  was  fairly  produced. 

(l)  15  Beav.,  278, 802. 
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As  regards  this  transaction,  I  cannot  explain  the  view  I  take 
of  it  without  a  brief  sketch  of  the  exact  position  of  the  parties. 

[His  lordship  then  stated  the  facts  as  to  the  execution  of  the 
settlement,  and  said  that  he  could  not  consider  it  a  reasonable 
provision  for  the  son  to  make  under  the  circumstances,  especially 
as  the  son  was  at  the  time  considerably  in  debt.  His  lordship 
then  observed,  upon  other  facts  in  the  case,  that  the  son  had  no 
separate  solicitor,  that  during  the  whole  of  the  negotiations  the 
father  was  pressing  the  matter  on,  and  that  there  was  no  trace 
of  the  son  having  originated  one  single  proposition,  though  he 
understood  what  was  going  on.] 

The  Vice-Chancellor  seems  to  have  been  influenced  by  some 
considerations  which,  as  I  must  say,  with  great  deference  to  his 
judgment,  appear  to  me  to  have  no  bearing  whatever  on  the 
case.  The  Vice-Chancellor  seems  to  have  been  struck  with  the 
expressions  about  resettlement  and  family  arrangements,  and 
with  the  cases  on  that  subject :  he  laid  great  stress  on  them, 
and  spoke  of  this  as  being  a  very  proper  arrangement.  I  do 
not  think  those  cases  have  anything  whatever  to  do  with  the 
matter.  This  case  does  not  in  the  slightest  degree  partake  of 
the  character  of  a  resettlement  of  family  estates  or  family  pro- 
339]  perty.  The  son  is  giving  *back  to  the  father  what  had 
6ome  from  the  father,  but  he  also  gives  his  mother's  property ; 
and  as  the  deed  now  stands,  if  there  should  be  a  third  marriage, 
the  son  may  take  no  interest  whatever  in  that  property.  It  is 
not  a  resettlement,  but  an  absolute  sweeping  of  it  away  from 
the  son,  and  handing  it  over  to  the  step-mother  and  half-sister. 
The  cases  of  resettlement  when  a  son  comes  of  age  are  not  at 
all  analogous,  as  the  father  in  these  cases  usually  allows  the  son 
an  immediate  income.  But  this  is  not  a  case  of  resettlement, 
and  the  question  is,  under  what  circumstances  it  was  made. 
The  observations  of  the  Master  of  the  Bolls  in  Hoghton  v.  HogK> 
Urn  (*)  on  this  subject  are  very  ju§t.  Parental  influence  may  be 
rightly  exercised  for  the  benefit  of  the  child,  and  is  continually 
so  exercised ;  and  in  all  cases  of  family  arrangements,  and  of 
resettlements  for  the  benefit  of  the  child  as  an  integral  member 
of  the  family,  the  Court  considers  that  the  father's  influence 
should  be  exercised,  and  makes  no  further  requirement.  But 
if  the  father  himself  takes  a  benefit,  then  arises  the  jealousy  of 

O  15  Beav.  278,  803. 
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the  Court,  and  we  have  to  consider  how  the  child's  intention 
was  produced.  And  even  if  we  find  the  intention  which  the 
instrument  describes,  still  the  question  arises,  how  has  that 
intention  been  produced?  Influence  is  a  thing  which  is 
assumed  as  between  father  and  child — not  that  the  influence  is 
assumed  to  be  unduly  exercised  but  that  the  influence  is 
assumed,  and  it  is  then  thrown  upon  the  father,  if  he  takes  any 
benefit,  to  prove  what  is  called  the  righteousness  of  the  tran- 
saction, and  the  Court  has  to  see  that  every  proper  protection  % 
was  thrown  around  the  child,  and  that  the  child  has  deliberately 
and  advisedly,  and  under  protection,  done  that  by  which  his 
father  has  obtained  a  benefit. 

[His  Lordship  then  commented  on  the  evidence,  as  showing 
that  the  son  had  not,  under  the  circumstances,  efficient  pro- 
tection.] 

In  this  state  of  things  I  should  have  felt  very  great  difficulty 
in  saying  that  this  deed  could  be  maintained  as  against  the  son 
if,  soon  after  his  marriage,  he  had  come  to  complain  of  it,  and 
to  say  that  it  ought  to  be  set  aside. 

The  Vice-Chancellor,  however,  was  evidently  influenced  by 
another  consideration,  which  I  think  had  an  undue  weight  upon 
his  mind.  Some  evidence  is  given  to  show  that  the  young 
gentleman  *was  not  likely  from  his  self-will  to  be  subject  [340 
to  undue  influence. 

[His  Lordship  then  mentioned  instances  showing  that  the 
Plaintiff  had  acted  obstinately,  though  foolishly.] 

I  should  say  that  a  young  man  like  that  was  a  person  most 
requiring  protection.  No  doubt  there  are  plenty  of  people  in 
this  world  whom  it  is  difficult  to  drive,  but  whom  anybody  can 
lead.  It  is  well  known  that  people  tfh^  are  generally  most 
difficult  to  drive,  are  usually  about  the  most  easily  to  be  led  by 
others  who  understand  them.  When  we  talk  of  parental  influ- 
ence we  do  not  think  of  terror  in  connection  with  it — that  is 
not  the  primaiy  idea^-it  is  not  terror  and  coercion,  but  kind- 
ness and  affection,  which  may  bias  the  child's  mind,  and  induce 
the  child  to  do  that  which  may  be  highly  imprudent,  and  which, 
if  the  child  were  properly  protected,  he  would  never  do.  It 
does  appear  to  ipe  that  if  ever  there  was  a  person  requiring 
extreme  protection,  it  would  be  a  person  who  could  do  such 
absolutely  absurd  acts  as  this  young  man  would  do  if  led  into 
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them  by  obstinacy,  or  by  any  other  passion ;  therefore  I  wholly 
pass  by  that  argument. 

[His  Lordship  then  said  that  from  the  evidence  he  was  satis- 
fied that  the  Plaintiff  knew  at  the  time  that  all  the  property 
was  comprised  in  the  deed,  and  knew  what  the  nature  of  the 
deed  was,  but  his  Lordship  was  not  satisfied  that  the  plaintiff 
had  had  explained  to  him  the  provision  which  was  ultimately 
inserted,  giving  the  father  power  to  appoint  in  the  event  of  his 
marrying  a  third  wife.  His  Lordship  could  not  agree  with  the 
Vice-Chancellor,  either  that  this  was  a  proper  deed  or  that  the 
young  man  was  under  no  influence ;  and  his  Lordship  held  that 
if  the  bill  had  been  filed  in  due  time,  the  Plaintiff  must  hfcve 
had  the  relief  he  asked  for.] 

I  now  coifle  to  that  part  of  the  case  which  has  given  me  the 
greatest  trouble  and  anxiety.  The  deed  was  executed  in  1855, 
just  before  the  marriage  of  the  son,  and  he  and  his  wife  con* 
tinued  to  reside  with  his  father  until  1860.  During  this  time 
there  were  occasional  disputes,  and  he  had  said  when  angry 
that  he  would  put  an  end  to  the  deed.  He  had  at  this  time 
ample  means,  and  could  have  procured  advice.  Then,  in  1860, 
he  left  his  father's  house,  and  in  1862  he  actually  had  indepen- 
dent solicitors,  and  from  Mr.  Billiard' s  letter  of  the  80th  of  April, 
341]  1862,  it  is  clear  that  there  *must  have  been  a  statement 
that  the  son  thought  of  disputing  the  deed.  But  from  1862  to 
1869  he  took  no  step  whatever  to  assert  his  rights. 

Now,  let  us  consider  what  is  the  right  course  to  be  taken  in 
a  matter  of  this  kind  as  between  father  and  child  ?  Wright  v. 
Vanderplank  (*)  goes  a  lon£  way  to  show  that,  if  the  intention  to 
set  aside  such  a  deed  exists,  it  should  at  once  be  put  into  exe- 
cution. As  the  Coijrt  in  that  case  very  justly  lays  down,  if  it  is 
shown  that  the  influence  has  once  ceased,  the  Court  expects  to 
find  steps  immediately  taken  in  order  that  the  person  affected 
may  know  what  line  of  conduct  they  are  to  adopt  with  regard 
to  the  transaction  which  is,  or  may  be,  subject  to  be  impugned. 
This  was  a  deed  which  could  be  confirmed,  assuming,  as  I  now 
do,  that  the  son  knew  all  the  facts,  and  that  he  had  the  intention 
to  make  the  deed,  however  that  intention  might  have  been  pro- 
duced. But  the  father  was  left  very  much  in  the  position  of  the 
father  in  Wright  v.  Vanderplank,  though,  no  doubt,  in  that  case 

O  8  D.  M.  &  G.,  188. 
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there  was  the  additional  circumstance  that  the  child  never  im- 
peached the  deed  —  it  was  only  the  husband.  I  quite  admit 
that  that  makes  a  very  broad  distinction,  and  I  am  not  citing 
Wright  v.  Vcmderplank  as  carrying  me  to  the  full  extent  of  what 
I  am  now  stating,  but  that  case  illustrates  the  reason  of  the  rule. 
The  son  is  allowing  the  frther  and  step-mother  and  half-sister 
to  go  on  in  a  course  of  living  which  assumes  that  they  have  at 
their  disposal  an  income  of  £1000  or  £1100  a  year.  But  if  the 
son  intends  to  say  that  the  father  and  the  step-mother  are  to 
i  wait  and  to  be  kept  in  uncertainty  as  to  the  income  of  the  step- 
mother and  her  daughter,  when  the  son  has  it  in  his  power  to 
determine  what  it  shall  be,  and  has  at  his  disposal  every  means 
of  advice  which  he  can  possibly  require,  it  is  not  reasonable  for 
the  Court  to  allow  the  child  to  hang,  as  it  were,  a  sword  over 
the  parent's  head,  and  to  keep  him  in  suspense  for  an  indefinite 
length  of  time.  I  apprehend  that  the  Court  does  require  a 
person  to  be  prompt  in  asserting  his  rights  in  a  case  of  this  do- 
scription,  and  that  the  father  should  not  be  allowed  to  go  on 
until  he  is  upwards  of  seventy  years  of  age,  thinking  that  there 
is  a  certain  provision  for. his  wife,  and  then  to  find  out  that  he 
has  been  mistaken,  and  that  there  is  *a  very  much  smaller  [342 
provision  for  his  wife  and  his  daughter.  That  is  not  a  right  or 
reasonable  course,  and  it  is  one  which  this  court  has  never  sane-  « 
tioned. 

No  doubt  the  son  did,  even  whilst  living  with  the  father,  ex- 
press his  dissatisfaction  with  the  deed ;  but  there  was  nothing 
to  lead  the  father  to  suppose  that  the  son  intended  seriously  to 
dispute  it  Then,  in  1860,  the  son  left  the  father's  house,  and 
obtained  independent  advice.  Moreover,  it  is  clear  that  in  1862 
the  question  of  setting  aside  the  deed  was  discussed  by  his  so- 
licitors, but  no  further  steps  were  taken,  and  the  bill  in  this  suit 
was  not  filed  until  1869.  On  this  part  of  the  case  I  agree  with 
the  Vice-Chancellor  to  a  certain  extent. 

The  case  of  Hatch  v.  Hatch  (l)  was  totally  different,  as  a  gross 
fraud  had  there  been  committed,  and  the  person  committing 
it  could  not  expect  to  be  spared  at  any  time. 

There  is  one  point  remaining,  which  is  as  to  the  power  given 
to  the  father  in  the  event  of  a  third  marriage.  This,  as  it  ap- 
pears to  me,  was  never  explained  or  known  to  the  son  when  he 

0)  9  Ves.,  80S. 
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executed  the  deed,  and  therefore  the  question  of  delay  does  not 
affect  this  part  of  the  case.  [His  Lordship  stated  the  circum- 
stances.] It  has  always  been  said,  and  truly,  that  there  is  great 
difficulty  in  reforming  a  voluntary  deed,  because,  if  any  part  of 
it  is  shown  to  be  contrary  to  the  intention  of  the  parties,  you  can 
only  deal  with  it  by  setting  the  whole  aside,  as  in  Hoghton  v. 
Hoghton  Q).  But  here  the  son  agrees  that  part  of  the  deed  ought 
to  stand,  and  I  have,  therefore,  power  as  against  him ;  and  I 
have  certainly  power  against  the  father,  who  is  a  Defendant,  and 
I  shall  direct  the  settlement  to  be  rectified  by  striking  out  of  it 
the  power  in  question. 

I  think,  also,  that  the  father  ought  not  to  have  costs,  and  I 
am  surprised  that  he  should  have  asked  for  them,  seeing  the 
way  in  which  he  had  been  dealt  with  by  the  son.  The  trustees 
will  have  their  costs  from  the  Plaintiff,  but  only  as  between 
party  and  party. 

In  these  respects  the  decree  will  be  varied.  No  costs  of  the 
appeal. 

Solicitors  for  the  Plaintiff:  Messrs.  Leman  $  Co. 
Solicitors  for  the  Defendants :  Messrs.  Newman,  Dale,  $  Stret- 
ton. 

O  15  Beav.,  278. 

The  cases  as  to  when  a  deed  or  in-  Chancery,    87-8,    Edition    1889,    also 

strument  will  be  set  aside  for  fraud  or  page  96 ;  note  to  Banks's  Ed.,  Lloyd 

undue  influence  on  the  ground  of  age,  &  Gould,  74;  also  to  Banks's   Ed.,  2 

imbecility,  relationship    between   the  Simons  &  Stuart,  66 ;  Harrison  v.  Quest, 

parties,  etc.,  are  very  numerous  and  it  8  H.  L.  Cas.,  481 ;  note  to  Banks's  Ed., 

would  not  be  profitable  to  give  the  prin-  5  Russell,  11 ;  note  to  Talbot's  Reports, 

ciples  laid  down  by  them,  at  length  ;  see  (Ed.,  1792),  p.  116 ;  Savery  v.  King,  5  H. 

Gale  v.  Gale,  19  Barb., 251 ;  1  Sto.  Eq.,  sec  L.  Gas.,  627 ;  Murray  Hoffman's  note  to 

187 ;  Lansing  v.  Russell,  18  Barb.,  510 ;  1  Cox,  112 ;  JEheritt  v.  Boeritt,  L.  R.,  10 

Scribnerv.  Oraw,2  Paige,  147;  Sears  v.  Eq.,  405;  White  v.  WhaUey,  40  How. 

Shafer,  1  Barb.,  408 ;  6  N.  Y.  Rep.,  222 ;  Prac.,  858 ;  TyreU  v.  Bank  of  London, 

Whelanv.  Whelan,  3  Cowen,  587 ;  Badie  10  H.  L.  Gas.,  27;  Lewis  v.  Morgan,  5 

v.  SHmmon,  26  N.  Y.  Rep.,  12 ;  Brice  v.  Price,  42 ;  note  to  Banks's  Ed.,  1  Buss. 

Brice,  5  Barb.,  538, 541 ;  Delafield  v.  Par-  &  Mylne,  539,  and  also  4  Rubs.,  507 ;  note 

ish,  25  N.  Y.  Rep.,  86 ;  Brand  v.  Brand,  to  Dews  v.  Brandt,  MacNaghten's  Select 

89  How.  Prac.,  Rep.,  198 ;  The  Waldo,  Gases,  24  marg.  p;  note  West's  Ch'y.  Rep., 

Davies's  Rep.,  167-8 ;  Clarke  v.  Sawyer,  90 ;  Lightfoot  v.  Heron,*  Young  &  Coll. 

8  Sandf.,  Ch'y.  851.  ExcIl,  586. 

See  also   Moak's  Notes  to  Clarke's 
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L.  C.  Dec  20, 21, 1871,  Jan.  29, 1872. 

*Briggs  v.  Upton.  [376 

Law  Reports  7  Chancery  Appeals  876. 

[1871  B.  196.] 

Settlement  —  Legal  Bepresentatives. 

In  a  settlement  the  words  "  to  pay  to  legal  representatives  in  a  due  course  of 
administration : " 

Held,  to  amount  to  a  direction  to  pay  to  next  of  kin,  and  not  to  executors  or 
administrators. 

Order  of  Wiekeru,  V.C.,  affirmed. 

By  an  indenture  of  settlement  dated  the  2d  of  June,  1825, 
made  on  the  marriage  of  Jane  Briggs  with  John  Upton,  after 
reciting  that  Jane  Briggs  was  entitled,  under  the  will  of  her 
father,  to  a  reversion  in  fee,  expectant  on  the  death  of  her  mother 
in  an  undivided  fourth  part  of  certain  hereditaments;  that  she 
was  possessed  of  a  sum  of  £1900  New  Four  per  Cent.  Annui- 
ties; and  that  upon  the  treaty  for  the  marriage,  and  in  order 
to  make  some  provision  for  the  said  Jane  Briggs,  and  for  the 
issue  of  the  marriage,  it  was  agreed  that  the  hereditaments  and 
the  annuities  should  be  vested  in  William  Briggs  and  J.  E.  Upton, 
their  heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts  thereinafter  expressed,  it  was  witnessed  that  Jane  Briggs 
conveyed  to  the  trustees,  their  heirs  and  assigns,  the  share  of 
the  said  Jane  Briggs  in  the  said  hereditaments;  and  it  was  de- 
clared that  the  trustees  should  stand  seised  of  the  said  one 
fourth  part  of  the  said  hereditaments  upon  trust,  either  in  the 
lifetime  of  the  mother,  or  as  soon  as  conveniently  might  be 
after  her  decease,  with  the  consent  of  Jane  Briggs,  if  she  should 
be  then  living,  and  if  she  should  be  then  dead,  then  of  their 
own  proper  authority,  to  sell  the  said  share  of  the  said  here- 
ditaments. And  it  was  declared  that  the  trustees  should  stand 
possessed  of  the  sum  of  £1900  New  Four  per  Cent.  Annuities, 
and  of  the  moneys  to  arise  from  such  sale,  upon  trust  to  invest 
as  therein  mentioned,  and  to  pay  the  annual  produce  of  the 
investments  unto  Jane  Briggs  and  John  Upton  during  then 
joint  lives,  and  to  the  survivor  of  them  during  his  or  her  life, 
and  after  the  decease  of  such  survivor  to  hold  the  same  upon 
2  Eng.  Rep.]  39 
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377]  certain  *trusts  for  the  benefit  of  the  children  and  issue  of 
Jane  Briggs  as  she  should  by  deed  appoint,  and  in  default  of 
appointment,  for  the  benefit  of  her  children  and  issue.  And  it 
was  further  declared  that  in  default  of  children  or  isstie  to  take 
under  the  trusts  above  mentioned,  the  trustees  should  stand 
possessed  of  "  the  said  trust  moneys  and  premises,  and  the 
accumulated  interest  and  dividends,  in  trust  for  such  person  or 
persons,  and  for  such  uses,  intents,  and  purposes,  and  subject 
to  such  conditions,  as  she,  the  said  Jane  Briggs  (party  hereto), 
notwithstanding  her  intended  or  any  future  coverture  or  cover- 
tures, by  any  deed  or  instrument  in  writing,  or  by  her  last  will 
and  testament  in  writing,  shall  direct  or  appoint;  and  in 
default  of  such  direction  or  appointment,  then  upon  trust  to 
pay  or  transfer  the  said  trust  moneys  and  premises  unto  the 
legal  representatives  of  the  said  Jane  Briggs  (party  hereto)  in  a 
due  course  of  administration." 

Part  only  of  the  deed  was  set  out  in  the  bill,  but  by  consent 
the  whole  deed  was  taken  to  be  before  the  Court,  and  it 
appeared  that  in  several  places  in  the  deed  the  words  "  execu- 
tors or  administrators  "  were  used  in  the  technical  sense ;  but 
in  one  place  the  word  "  representatives,"  and  in  another  place 
the  words  "  personal  representatives,"  were  used  when  the 
meaning  would,  in  technical  words,  be  expressed  by  "  executors 
or  administrators." 

The  marriage  took  place  shortly  after  the  date  of  the  settle- 
ment. Jane  Briggs  (then  Jane  Upton)  died  in  1829  without 
issue,  and  without  having  exercised  any  of  the  powers  reserved 
to  her  by  the  settlement.  She  left  her  husband  her  surviving; 
also  her  mother,  a  brother,  a  sister,  and  a  nephew ;  and  they 
were  her  only  next  of  kin. 

John  Upton,  in  1830,  obtained  a  grant  of  letters  of  administra- 
tion of  the  personal  estate  of  Jane  Upton. 

Jane  Briggs,  the  mother,  died  in  1847 ;  and  the  share  of  Jane 
Upton  in  the  real  estate  was  sold  in  1850  by  the  trustees  of  the 
settlement ;  and  the  proceeds  of  the  sale,  amounting  to  £562, 
were  paid  by  them  to  John  Upton,  to  whom  the  annuities  had 
also  been  transferred,  in  the  belief  that  John  Upton  took  these 
sums  under  the  settlement  as  administrator  to  his  wife. 

John  Upton  died  in  1871,  and  the  bill  in  this  suit  was  then 
filed  by  George  Briggs,  one  of  the  next  of  kin  of  Jane  Upt<my 
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against  *the  executors  of  John  Upton  and  the  surviving  trus-  [378 
tee  of  the  marriage  settlement,  praying  a  declaration  that  the 
PlaintifFand  the  other  next  of  kin  of  Jane  Upton  were,  under 
the  trusts  of  the  settlement,  entitled  to  the  funds  comprised 
therein. 

The  defendants  demurred  for  want  of  equity,  and  the*  Vice- 
chancellor  Wickens  overruled  the  demurrer  (*). 

0  1871.  Nov.  20.  beneficial  interest   in  his  wife's  pro- 

perty— a  remark  which  derives  weight 

Sib  John  Wickens,  V.G. :  from  the  way  in  which  those  words  are 

used  in  the  Statute  of  Distributions,  and 

1  think  that  the  true  construction  of  probably  in  some  degree  from  the  de- 
the  sentence  is  that  the  administration  dsion  in  Robinson  v.  Smith  (6  Sim.  47). 
or  disposition  of  the  fund  in  question  The  words  "  in  a  due  course  of  adminis- 
is  vested  in  the  trustees  of  the  settle-  tration,"  it  is  suggested,  point  the  same 
ment,  and  not  in  the  executors  or  ad-  way.  In  the  case  of  Robinson  v.  Smith 
ministrators  of  the  wife.  That  circum-  reliance  was  placed  by  the  Vice-Chan- 
stance,  and  the  further  circumstance  cellor  on  the  word  "  pay/'  as  denoting 
that  the  words  "  executors  or  adminis-  that  the  husband  of  the  lady,  who  was 
tratore "  are  repeatedly  used  '  in  the  the  trustee  under  the  will,  was  not  to 
■settlement,  are,  I  think,  sufficient  to  take  beneficially,  since  in  that  case  he 

shew  that  the  words  "  legal  representa-  would   "  retain."      But    this    remark 
tives  "  are  not  to  be  construed  "  exe-  would  apply  tp  the  case  of  an  appoint- 
cutors  or  administrators."    In  fact,  the  ment  under  the  antecedent  power,  in 
substitution  of  these  words  for  the  ex-  which  the  word  must  necessarily  have 
isting  words  would  make  the  sentence  meant  "  pay  or  retain,"  since  it  could 
inaccurate.      The     question    remains  not  have  been  intended  to  exclude  the 
whether  the  construction  to  be  adopted  husband  from  the  posibility  of  his  being 
is  person  or  persons  who  would  have  an  appointee.    A  somewhat  similar  re- 
taken under  the  StattUe  of  IKsPrtbu-  mark  might  be  founded  in  this  case  on 
tions,  excluding  the  husband,  or  person  the   plural   "  representatives,"    which 
or  persons  who  would  be  entitled  to  must  mean  representative  or  represen- 
the  personal  estate  if  the  wife  had  died  tatives,  but  is,  of  course,  not  strictly 
intestate.    This  appears  to  me  to  be  a  applicable  to  the  husband.    Not  with- 
question  of  great  difficulty.    Against  standing  the  criticism  on  the  case  of 
the  claim  of  the  husband  it  is  said,  first,  Robinson  v.  Smith,  I  think  it  is  some- 
that  as  this  is  a  marriage  settlement,  if  what  in  the  Plaintiffs  favor.    On  the 
it  had  been  intended  that  he  should  other  side  reliance  is  placed  on  the  re- 
take the  whole  if  he  had  survived,  it  cital  as  shewing  an  absence  of  inten- 
-would  probably  have  been  so  expressed;  tion  to  benefit  the  next  of  kin,  and  the 
and,  secondly,  which  is  perhaps  the  .rights  of  the  wife's  antecedent  creditors 
same  argument  in  another  form,  that  are  suggested ;    but    principally,  and 
to  give  effect  to  his  claim  would  be  above  all,  reliance  is  placed  on  the  ab- 
equivalent  to  striking  the  clause  out  of  sence  of  any  such  express  words  as  are 
the  instrument.    Further,  it  is  said  on  required    to    exclude    the   husband's 
behalf  of  the  Plaintiff  that  the  words  primd  facie  right.    It  might  perhaps 
"  legal  representatives  "  do  not  properly  have  been  further  suggested  that  the 
describe  the  husband  in  respect  of  his  Plaintiff's  construction  would  exclude 
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379]    *The  Defendants  appealed. 

i 

Mr.  Greene j  Q.C.,  Mr.  C.  Hall,  and  Mr.  Bagshawe,  for  the 

Appellants : 

This  was  a  settlement  made  on  marriage,  and  was  a  contract 
between  the  husband  and  the  wife ;  but  no  intention  to  exclude 
the  husband  from  whatever  he  might  obtain  by  his  marital  right 
is  shown.  Executors  or  administrators  is  the  primary  meaning 
of  the  words  "  legal  representatives,"  and  why  should  any  other 
meaning  be  given  to  them  ?  In  other  parts  of  the  settlement 
they  bear  that  meaning.  The  words  "  in  a  due  course  of  ad- 
ministration "  show  the  same  intention ;  for  who  is  to  admin- 
ister funds  but  an  executor  or  administrator  ?  If  she  had 
survived,  and  had  made  a  will  not  in  execution  of  the  power, 
then  her  executors  would  have  taken  the  property,  and  would 
have  administered  it  in  payment  of  her  debts  and  otherwise. 
The  cases,  especially  the  later  cases,  are  in  favor  of  construing 
these  words  to  mean  executors  and  administrators :  Jennings  v. 
Galtimore  (x) ;  Corbyn  v.  French  (2) ;  Bailey  v.  Wright  (s) ;  Saberton 
v.  Skeels  (4)  $  Daniel  v.  Dudley  (*) ;  Allen  v.  Thorp  (*) ;  Kilner  v. 
Leech  (7) ;  Hinchliffe  v.  Westwood  (8) ;  King  v.  Cleaveland  (*) ;  In  re 
Henderson^;  In  re  Crawford7  3  Trusts  (ll);  In  re  Wyndham's 
Trusts  (*) ;  In  re  Grylls9  Trusts  (18). 

the  rights  of  a  second  husband,  which  the  personal  estate  of  Mrs.  Upton  if  she 

could  hardly  have  been  the  intention,  had  died  intestate  and  unmarried.    I 

But  it  is  not  to  be  forgotten  that  the  therefore  overrule  the  demurrer,  and 

limitation  in  question  is  preceded  by  a  reserve  the  costs. 

power,  and  that  although  the  settle-       (')  8  Ves.,  146. 

ment  contemplates  the  possibility  of  a        (*)  4  Ves.,  418. 

future  marriage,  the  possibility  of  a       (■)  18  Ves.,  49 ;  1  Sw.,  89. 

second  husband  surviving  the  wife  was       (*)  1  Rusb.  &  My.,  687. 

likely  to  have  been  taken  into  conside-       (•)  1  Ph.,  1. 

ration  in  framing  the  ultimate  limita-       (•)  7  Beav.,72. 

tion  in  default  of  appointment.     Upon       (T)  10  Beav.f  362. 

the  whole,  and  not  denying  the  novelty        (■)  2  De  G.  &  Sm.,  216. 

and  difficulty  of  the  case,  I  have  come        (■)  4  De  G.  &  J.,  477. 

to  the  conclusion  that  the  Plaintiff's       (")  28  Beav.,  656. 

argument  ought  to  prevail,  and  that       (")  2  Drew.,  280 ;  18  Jur.,  618. 

the  meaning  of  the  words  "  legal  repre-       (1S)  Law  Rep.,  1  Eq.,  290. 

sentatives,"  as  here  used,  is   persons       p1)  Ibid.  6  Eq.,  589. 

who  would  be  beneficially  entitled  to 


VoL  VILJ  CHANCERY  APPEALS.  309 


L.C.  Briggs  v.  Upton.  1871 

*Sir  RoundeU  Palmer,  Q.C.,  and  Mr.  Chitty,  for  the  [380 
Plaintiff: 

We  contend  that  there  is  an  exhaustive  declaration  of  the 
trusts,  excluding  the  husband  entirely.  That  was  the  object  of 
the  settlement.  It  never  was  intended  to  limit  the  ultimate 
trusts  to  the  wife,  as  she  had  a  power  to  dispose  of  the  property 
by  her  will,  and  therefore  it  was  needless  to  limit  the  property 
to  her  executors  and  administrators  in  order  to  give  her  a  power 
of  disposition.  These  are  words  of  purchase  and  not  of  limita- 
tion. In  other  parts  of  the  will,  and  where  an  estate  is  intended 
to  go  to  the  executors  or  administrators,  it  is  so  expressed.  The 
words  "  in  due  course  of  administration  "  apply  to  the  trustees 
of  the  settlement,  and  are  a  direction  to  them.  If  the  whole  was 
to  go  to  the  husband  as  administrator,  there  would  be  but  one 
taker,  and  no  due  course  of  administration :  Squib  v.  Wyn  (*)  ~9 
Elliot  v.  Collier  (').  The  husband  is  not  a  next  of  kin  within  the 
Statute  of  Distributions.  These  words  were  held  to  mean  next  of 
kin  in  Bridge  v.  Abbot  (8) ;  Watt  v.  Watt  (4) ;  Grafftey  v.  Sumpage  (*) ; 
Cotton  v.  Cotton  (•) ;  M ilne  v.  Gilbart  (*) ;  In  re  Newtons'  Trusts  (8) ; 
Robinson  v.  Smith  (9).  If  the  intention  was  that  the  estate 
should  go  as  contended  for  by  the  Defendants,  why  were  the 
words  "  executors  and  administrators  "  not  used  ?  As  to  the 
theory  that  there  was  an  intention  to  provide  for  the  payment 
of  the  wife's  debts,  that  is  absurd,  as  the  period  is  postponed 
until  the  death  of  the  husband.  Baines  v.  Ottey  (10) ;  Buhner  v. 
Jay  (u) ;   Wilson  v.  PUkington  (**),  are  very  similar. 

Mr.  Greene,  in  reply : 

Cotton  v.  Cotton  was  a  very  difficult  case,  and  was  not  intended 
to  override  the  other  authorities.  Bridgey.  Abbot  was  not  a  case 
of  a  husband  as  representative  of  his  wife.  In  many  cases  there 
wad  a  clear  intention  to  distribute;  but  there  is  nothing  *of  the 
kind  here,  and  no  reference  to  the  statute.  What  is  there  [381 
to  bring  in  the  next  of  kin  ?    We  say  that  the  words  are  words 

(i)  1  P.  Wms.,  878.  O  2  D.  M.  &  G.,  715;  5  D.  M.  &  Gh, 

(•)  1  Vea.  Sen.,  15 ;  8  Atk.,  626.  510. 

(•)  8  Bro.  C.  C,  224.  (•)  Law  Rep.,  4  Eq.,  171. 

(4)  3  Ves.,  244.  (•)  6  Sim.,  47. 

<»)  1  Beav.,  46.  0°)  1  My.  &  K.,  465. 

02Beav.,67.  (»)  4  Sim.,  48. 

O  11  Jur.,  537.      " 
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of  limitation ;  but  even  if  they  are  words  of  purchase,  still  the 
property  goes  to  the  husband  as  the  administrator  or  personal 
representative. 


1872 

Jan.  29.  Lord  Hatherley,  L.C,  doubted  if  the  heir  ought 
not  to  be  a  party,  in  order  to  argue  that  the  conversion  was  not 
out  and  out,  and  that  he  had  a  claim ;  as,  however,  the  direc- 
tion for  conversion  after  the  death  of  Mr.  Upton  was  absolute, 
and  as  the  case  was  on  demurrer,  His  Lordship  thought  that 
the  case  ought  not  to  stand  over  to  amend  by  making  the  heir 
a  party,  and  hearing  what  he  had  to  say.  His  Lordship  then 
stated  the  facts  of  the  case,  and  continued : 

One  observation  which  fell  from  the  Vice-Chancellor  was, 
that  if  he  construed  the  words  "legal  representatives  in  a  due 
course  of  administration"  to  mean  "executors  or  adminis- 
trators," then  it  would  in  truth  be  striking  the  words  out  of  the 
will.  I  suppose  the  meaning  of  the  Vice  Chancellor  to  be  that, 
as  the  wife  was  the  settlor,  everything  would  have  gone  in  the 
same  way  as  if  the  words  had  been  omitted ;  for  there  would 
have  been  a  resulting  trust,  which  would  have  had  exactly  the 
same  effect  as  the  construction  he  was  asked  to  give  to  the 
words,  namely,  to  carry  the  fund  to  the  persons  who  would,, 
through  the  medium  of  letters  of  administration,  represent  the 
wife.  But  though  this  might  be  so  as  to  the  personalty,  it 
might  not  be  exactly  the  case  as  to  the  realty ;  for  if  the  wife 
had  survived  the  husband  there  would  be  a  question  whether 
the  real  estate  was  converted,  and  then  these  words  might  have 
an  effect 

But  I  quite  agree  with  the  Vice-Chancellor  in  thinking  that 
the  words  "  in  a  due  course  of  administration  "  cannot  be  read 
as  meaning  that  the  trustees  under  the  settlement  were  to  pay 
it  to  the  executors  or  administrators  in  order  that  they  might 
make  a  due  administration  of  the  property.  I  think  that  the 
trustees  are  to  pay  the  money  to  the  persons,  whoever  they  may 
be,  who  are  fitly  expressed  by  the  terms  "  legal  representatives 
in  a  due  course  of  administration." 
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♦The  Vice-Chancellor  has  further  said  that  throughout  [382 
the  settlement  the  terms  "  executors  and  administrators  "  are 
constantly  used  when  those  terms  are  required  for  the  purpose 
of  indicating  the  persons  properly  so  described.  It  turns  out, 
on  examiniug  the  whole  of  the  deed,  not  to  be  quite  invariably 
so.  The  deed  is  inaccurately  framed  in  a  variety  of  ways,  and 
in  other  places  the  words  "  personal  representatives  "  are  used 
where  they  obviously  mean  executors  or  administrators. 

The  construction  that  these  words  mean  here  next  of  kin  is, 
I  think,  strengthened  by  referring  to  the  disposal  of  the  real 
estate.  This  is  a  marriage  settlement  in  which  the  settlor,  the 
lady,  is  disposing  of  both  realty  and  personalty.  To  the  realty, 
of  course,  the  husband  would  not  be  entitled  if  no  settlement 
at  all  had  been  made,  except  to  a  life  interest  as  tenant  by  the 
courtesy.  But  she  directs  the  two  funds  to  be  paid  over  as  one 
to  those  persons  who  take  under  the  ultimate  limitations  of  the 
settlement.  That  is  open  to  the  observation  which  was  made 
by  Lord  Alvanley  in  Jennings  v.  Gallimore  (*),  where  the  testator 
having  a  power  used  exactly  the  same  expression  as  he  had  used 
in  a  previous  settlement,  and  almost  exactly  the  same  as  in  this 
case.  Lord  Alvanley  there  said  that  the  testator  could  not  have 
intended  the  words  in  his  will  to  mean  nothing  more  than  a 
gift  to  William  Gallimore,  to  whom  he  gave  the  rest  of  his 
estate.  And  Lord  Alvanely  held  that  the  property  must  go  to 
the  next  of  kin,  stating  distinctly  that  he  decided  upon  the 
will  and  not  upon  the  settlement.  The  limitation  over  was, 
however,  in  that  case,  not  to  the  representatives  of  the  wife ; 
but  probably  Ambrose  GaUimore,  and  not  the  wife,  was  the 
settlor. 

Now  I  have  weighed  the  cases  which  have  been  cited,  and  I 
have  weighed  the  difficulties,  some  of  which  appear  to  present 
themselves  to  my  mind  more  strongly  than  they  did  to  the 
mind  of  the  Vice-Chancellor ;  for,  as  I  have  stated  in  respect 
of  two  of  his  observations,  I  am  not  fortunate  enough  to 
concur  in  their  force. 

There  still,  however,  remains  the  difficulty  that  this  is  a  set- 
tlement of  property  in  part  of  which  the  husband,  indepen- 
dently of  the  settlement,  could  take  no  interest  beyond  a  life 
estate  as  tenant  *by  the  courtesy ;  and  this  is  limited  over  [383 

0)  8  Vee.  146, 148. 
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to  the  legal  representatives  of  the  wife  in  a  dne  coarse  of 
administration.  According  to  the  contention  of  the  Defendants, 
if  the  wife  made  a  will  and  appointed  an  executor,  but  only 
partially  disposed  of  the  property,  then  the  rest  would  go  to  the 
husband.  If,  again,  the  wife  died,  and  the  husband  took  out 
administration,  the  whole  would  go  to  him ;  and  if  he  died 
without  having  done  so,  some  one  else  would  take  out  admir 
istration  to  the  wife,  and  would  have  to  account  to  the  adminis- 
trator of  the  husband.  So  that  according  to  the  Defendants  we 
must  take  her  intention  to  have  been  that  she,  not  knowing 
who  her  personal  representatives  might  be,  intended  that  the 
trustees  were  carefully  to  hand  over  the  money  to  the  persons, 
whoever  they  might  be,  who  took  out  letters  of  administration 
to  her  estate. 

I  do  not  think  that  to  be  the  natural  meaning  of  the  words. 
The  natural  meaning  of  the  words  would  be,  that  the  trustees 
were  to  pay  it  over  to  those  who,  in  a  due  course  of  adminis- 
tration, beneficially  represented  her ;  and  that,  of  course,  would 
bring  in  the  Statute  with  reference  to  the  administration 
of  intestates'  estates. 

In  the  Statute  of  Distributions  the  words  "  personal  representa- 
tives "  are  used  to  mean  children,  and  not  executors  or  admin- 
istrators —  an  argument  which  was  relied  upon  in  Bridge  v. 
Abbot  (*),  and  may,  therefore,  be  used  as  a  ground  for  fastening 
upon  that  expression  the  sense  which  is  contended  for  in  the 
present  case. 

We  must  consider  the  whole  circumstances  of  the  case,  that 
it  is  a  settlement,  and  that  a  husband  is  provided  for  in  that 
settlement  by  having  a  life  interest  given  to  him,  not  only  in 
the  fund,  which  I  may  call  naturally  his  own,  but  also  in  the 
real  estate,  in  which  he  had  no  part  or  claim  beyond  the 
courtesy.  And  that  being  so,  I  think  there  is  strong  reason  to 
conclude  that  the  settlor  intended  by  these  words  to  indicate 
those  persons  who  would,  under  the  Statute  of  Distributions,  be 
her  representatives  in  point  of  beneficial  interest,  excluding  the 
husband. 

On  the  whole,  I  beg  leave  to  use  in  this  case  the  words  used 
by  Lord  Eldon  in  a  case  before  him,  that  the  difficulties  were 
very  great  on  either  side,  and  that,  on  the  whole,  he  did  not  feel 

0  8  Bro.  C.  C,  224, 227. 
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strongly  *enough  impressed  with  the  doubt  on  the  one  side  [384 
as  against  the  doubt  on  the  other,  to  lead  him  to  overrule  the 
decision  already  come  to.  So  I  cannot  take  upon  myself  in 
this  case  of  great  difficulty  to  disturb  the  decision  at  which  the 
Vice-Chancellor  has  arrived. 

I  confess  that  I  have  felt  extreme  difficulty  upon  the  whole 
case ;  but  I  have  come  to  the  conclusion  that  I  ought  to  affirm 
the  decision. 

* 

Solicitors  for  the  Plaintiff:  Messrs.  lUffefr  Go. 
Solicitors  for  the  Defendants :  Messrs.  Few  $  Go. 


LJJ.  March  13.  1873 

♦Nesham  v.  Selbt.  [406 

Law  Reports.    7  Chancery  Appeals,  406. 

[1870  N.  60.] 

Agreement  far  Lease — Letter— Memorandum  in  Writing — Statute  of  Frauds. 

The  Plaintiff,  in  a  bill  for  specific  performance  of  an  agreement  to  take  a  lease 
of  a  house,  alleged  and  produced  evidence  of  a  verbal  agreement  which  was 
denied  by  the  Defendant.  In  order  to  take  the  case  out  of  the  Statute  of  Frauds, 
the  Plaintiff  relied  on  a  letter  written  by  the  Defendant,  in  which  the  Defendant 
agreed  to  take  the  house  for  seven  years  on  certain  terms,  but  in  which  the  day 
of  the  commencement  of  the  lease  was  not  mentioned  ;  and  on  another  letter 
from  the  Defendant  mentioning  the  day  of  commencement,  and  adding  terms  to 
which  the  Plaintiff  did  not  agree : 

Held,  That  there  was  no  memorandum  of  agreement  sufficient  to  satisfy  the 
requirements  of  the  Statute  of  Frauds. 

Decree  of  the  Master  of  the  Bolls,  1  Eng.  Bep.,  640,  affirmed. 

This  was  a  suit  for  the  specific  performance  of  an  agreement 
to  let  a  house,  and  the  only  question  was,  whether  there  was  a 
memorandum  in  writing  of  the  agreement  sufficient  to  take  the 
case  out  of  the  Statute  of  Frauds. 

According  to  the  case  of  the  Plaintiff,  a  verbal  agreement 

for  letting  a  house  for  a  term  of  seven  years,  to  commence  at 

the  Michaelmas  following,  was  come  to  between  the  Plaintiff 

and  the  Defendant  at  an  interview  on  the  19th  of  March,  1870. 

2  Eng.  Rep.]  40 
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After  the  interview  the  Defendant  wrote  and  gave  to  the 
Plaintiff  a  letter  containing  these  words :  "  I  agree  to  take 
Oronsladl  Bouse  for  the  term  of  seven  years,  on  lease,  subject  to 
the  condition  of  terminating  at  six  months  in  the  event  of  my 
death,  at  the  rent  of  £120  per  annum,  on  its  being  put  into 
proper  and  tenantable  repair."  On  the  following  day  the 
Defendant  wrote  a  long  letter  to  the  Plaintiff,  mentioning  that 
the  lease  was  to  begin  at  Michaelmas,  and  specifying  a  con- 
siderable number  of  repairs  and  alterations  which  he  should 
require.  The  Plaintiff  answered,  not  accepting  all  the  terms 
contained  in  the  Defendant's  letter.  The  Defendant  finally,  on 
the  5th  of  April,  refused  to  accept  the  lease,  and  the  bill  in  this 
suit  was  then  filed.  The  Plaintiff  had,  on  the  20th  of  March, 
obtained  a  specification  of  repairs,  and  soon  afterwards  signed 
a  contract  with  a  builder  for  the  repairs,  which  were  completed 
407]  in  *July>  but  did  not  include  everything  which  the  De- 
fendant had  required.  The  Defendant  denied  that  a  verbal 
agreement  had  been  made  as  set  up  by  the  Plaintiff. 

The  Master  of  the  Rolls  dismissed  the  bill  with  costs,  as 
reported  (l),  where  the  facts  are  fully  stated. 

The  Plaintiff  appealed. 

Mr.  Dauney  (Mr.  Southgate,  Q.C.,  with  him),  for  the  Appel- 
lant: 

We  have  a  complete  verbal  agreement,  of  which  the  letter 
of  the  19th  of  March  is  sufficient  evidence  to  comply  with  the 
requirements  of  the  Statute  of  Frauds.  The  only  deficiency  in 
that  letter  is,  that  the  day  when  the  lease  was  to  commence  is 
not  stated,  and  that  date  we  obtain  from  the  Defendant's  letter 
on  the  following  day.  We  can  supply  that  deficiency  without 
accepting  the  other  terms  of  the  letter :  Warner  v.  WiUington  (*) ; 
Bailey  v.  Sweeting  (3).  If  the  beginning  of  the  lease  had  been 
stated  in  the  letter,  there  would  have  been  a  complete  agree* 
ment ;  and  with  that  omission  supplied,  the  letter  constitutes  a 
complete  agreement.  The  rest  of  the  Defendant's  letter  is  merely 
putting  his  construction  on  the  agreement  to  repair,  and  asking 
for  something  relating  to  another  house. 

0)  Law  Rep.  18  Eq.,  191.  (*)  8  Drew.  528 ;  2  Jur.  (N.S.)  488. 

O  9  C.  B.  (N.S.)  848. 
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[The  Lord  Justice  Mbllish  : — How  does  it  appear  that  the 
Plaintiff  accepted  the  offer  contained  in  the  letter  of  the  19th 
of  March  ?] 

All  that  is  wanted  is  a  writing  by  the  party  to  be  charged. 
It  is  not  necessary  that  the  other  party  should  sign  anything. 
The  Plaintiff  began  immediately  to  act  upon  the  agreement, 
and  now  asks  for  specific  performance. 

Mr.  Fry,  Q.C.,  and  Mr.  A .  T.  Watson,  for  the  Defendant,  were 
not  called  upon. 

Sir  W.  M.  Jambs,  L.J. : 

• 

In  this  case  the  Plaintiff  has  filed  a  bill  on  an  agreement 
evidenced  by  letters.  It  is  admitted  that  the  first  letter  does 
not  ^contain  all  the  terms  of  the  alleged  agreement.  The  [408 
omitted  term  is  said  to  be  evidenced  by  a  second  letter.  But 
that  letter  shows  that  the  understanding  of  the  Defendant  as  to 
the  agreement  was  different  from  that  of  the  Plaintiff.  Then 
the  whole  thing  is  broken  off  before  the  Plaintiff  has  bound 
himself  to  anything,  and  the  Plaintiff  was  never  placed  in  any 
difficulty  by  the  agreement  being  broken  off.  I  think  that  the 
Court  has  gone  quite  far  enough  in  decreeing  specific  perform- 
ance upon  letters  as  constituting  agreements,  where  one  side  is 
bound  and  the  other  not. 

In  my  opinion  this  appeal  must  be  dismissed. 

Sir  G.  Mbllish,  L.J. : — I  agree. 

Solicitors :  Messrs.  Pearson  $  Lee ;  Messrs.  Aldridge  £  Thorn. 

A  contract  required,  by  the  Statute  Although  a  letter  or  other  paper  is 

of  frauds,  to  be  in  writing  cannot  be  not  sufficiently  definite  to  make  a  valid 

partly  in  writing  and  partly  by  parol,  memorandum,   within  the  statute    of 

Parol   evidence  is  not  admissible   to  frauds,  yet  if  it  refer  to  a  competent 

make  it  definite  or  to  supply  any  of  the  memorandum  made  by  another  such 

requisites  of  the  contract.  letter  or  paper   may  be  a   sufficient 

TPr^v.Weato,8Boew.f872;25N.Y.,  recognition  of  the  use  made   of   the 

153 ;  Stoeker  v.  Partridge,  2  Robertson,  writer's  name  in  the  memorandum.    Be 

202;  Emerson  v.  Slater,  22  How.  U.  S„  Bellr.  Thompson, 8Beavan,469 ;  Greene 

42  ;    Moore  v.   Campbell,  10  Excheq.,  v.  Oramer  2  Connor  and  Lawson  64. 
328;   Goodman  v.  Griffiths,!  Hurl.  & 
Norm.,  574. 
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409]    *Phillips  v.  Great  Western  Railway  Company. 

Law  Reports.    7  Chancery  Appeals,  409. 

[1871  P.  161.] 

Railway  Company — Stopping  Trains— Express  Trains— Control, 

A  railway  company  covenanted  with  the  builders  of  refreshment  rooms  at  a 
station  on  the  line  of  railway  that  all  trains  which  should  pass  the  station  carry- 
ing passengers  not  being  goods  trains  or  trains  to  be  sent  express  or  for  special 
purposes,  and  except  trains  not  under  the  control  of  the  company,  should  stop 
for  a  reasonable  period  of  about  ten  minutes.  The  Postmaster-General,  pro- 
ceeding under  an  act  of  Parliament  which  was  passed  before  the  covenant  was 
made,  required  the  company  to  run  a  train  carrying  mails  at  a  certain  hour,  and 
stopping  at  the  station  for  five  minutes  only : 

Held  (reversing  the  order  of  Wickens,  V.C.),  that  such  a  train  was  a  train  "  not 
under  the  control  of  the  company  "  within  the  meaning  of  the  exception. 

By  a  lease  dated  the  18th  of  December,  1841,  the  Great 
Western  Railway  Company,  in  consideration  of  the  expense 
Incurred  by  J.  D.  Rigby  and  C.  Rigby,  in  the  erection  of 
refreshment  rooms  at  the  Swindon  station,  demised  to  J.  D. 
Rigby  and  C.  Rigby  the  said  rooms  and  certain  other  buildings 
for  the  term  of  ninety-nine  years  at  an  annual  rent  of  Id.  The 
lease  contained  many  stipulations  and  agreements  between 
the  railway  company  and  Messrs.  Rigby,  one  of  which  was  as 
follows : 

"  And  it  is  hereby  declared  to  be  the  intention  of  the  said 
company,  and  the  understanding  of  the  said  J.  D.  Rigby  and 
C.  Rigby,  that  in  consequence  of  the  outlay  to  be  incurred  by 
them  in  erecting  the  said  refreshment  rooms  at  Swindon,  and 
preparing  such  other  works  as  aforesaid,  the  company  shall 
give  every  facility  to  the  said  J.  D.  Rigby  and  C.  Rigby  for 
enabling  them  to  obtain  an  adequate  return  by  means  of  the 
rents  and  profits  to  be  derived  from  the  said  refreshment 
rooms,  and  that  all  trains  carrying  passengers,  not  being  goods 
trains,  or  trains  to  be  sent  express  or  for  special  purposes,  and 
except  trains  not  under  the  control  of  the  Great  Western  RaH~ 
way  Company,  which  shall  pass  the  Swindon  station,  either  up 
or  down,  shall,  save  in  case  of  emergency  or  unusual  delay 
arising  from  accidents,  stop  there  for  refreshment  of  passengers 
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for  a  reasonable  period  of  about  ten  minutes ;  and  that  as  far 
as  the  company  can  influence  the  same,  *trains  not  under  [410 
their  control  shall  be  induced  to  stop  for  the  like  purpose,  and 
the  company  engage  not  to  do  any  act  which  shall  have  an  effect 
contrary  to  the  above  intention." 

The  interest  of  Messrs.  Rigby  under  this  lease  was  in  August, 
1848,  assigned  to  J.  R.  Phillips,  the  Plaintiff  in  this  suit. 

In  the  year  1846  the  company  started  trains  from  Paddington 
which  did  not  stop  at  Swindon  station,  and  the  bill  in  Rigby  v. 
Great  Western  Railway  Company  was  then  filed  by  Messrs. Rigby 
to  compel  the  company  to  $top  the  trains ;   as  reported  (l). 

The  suit  was  compromised,  and  since  that  time  the  trains  had 
stopped  ten  minutes  at  Swindon  station,  with  the  exception 
of  certain  night  mail  trains,  which  Mr.  Phillips  did  not  require 
to  stop,  as  ihey  were  not  profitable. 

In  April,  1871,  a  proposition  was  made  by  the  manager  of 
the  company  that  one  of  the  day  trains  should  stop  five  minutes 
only,  but  this  was  refused  by  Mr.  Phillips. 

For  many  years  a  fast  train  carrying  mails,  and  called  by  the 
company  an  express  train,  had  run  from  Paddington  to  Bristol 
every  morning.  It  had  sometimes  started  a  little  earlier  or  a 
little  later,  but  latterly  had  started  at  9.15. 

On  the  20th  of  October,  1871,  a  letter  was  sent  by  Mr. 
JBenthall,  an  officer  in  the  Post  Office,  to  the  manager  of  the 
railway,  stating  that  five  minutes  would  be  sufficient  for  the 
day  mail  trains  to  stop,  and  that  a  legal  notice  to  that  effect 
would  be  sent  to  the  company ;  and  other  correspondence  on 
the  subject  passed  between  the  officers  of  the  Post  Office  and 
the  company.  Beginning  from  the  1st  of  November,  after  the 
receipt  of  this  letter,  the  9.15  train  was  timed  to  stop,  five 
minutes  only  at  Swindon,  but  the  formal  notice  required  by  Act 
of  Parliament,  as  mentioned  below,  was  not  sent  by  the  Post 
Office  to  the  company  until  the  13th  of  November,  when  a 
formal  notice  was  sent,  requiring  that  after  the  12th  of  Decem- 
ber the  mails  and  letter  bags  should  be  conveyed  either  by 
ordinary  trains  or  by  special  trains,  under  such  regulations  as 
were  therein  mentioned,  which  were  (amongst  others),  that  a 
train  should  leave  Paddington  at  9.15  a.m.,.  reach  Swindon  at 

(i)  2  Ph.  44 ;  4  Railw.  Cas.,  175, 491. 
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11.10,  and  leave  it  at  11.15 ;  and  that  a  train  should  leave 
Bristol  at  2.45  p.m.,  reach  Swindon  at  4,  and  leave  it  at  4.5. 
411]  *The  Plaintiff  filed  the  original  bill  in  this  suit  to  restrain 
the  company,  so  long  as  these  regulations  remained  in  force, 
from  running  the  9.15  train  as  a  passenger  train.  The  origi- 
nal bill  was  filed  before  the  formal  notice  had  been  served  by 
A  the  Post  Office,  and  was  afterwards  amended  accordingly. 

The  Acts  under  which  the  Post  Office  made  the  requisition 
were  said  to  be  1  &  2  Vict.  c.  98  (')  aud  31  &  32  Vict  c.  119  (*). 

The  Plaintiff  moved  for  an  injunction  according  to  the 
prayer  of  his  bill,  and  after  several,  proceedings  on  the  motion, 
the  Vice-Chancellor  Wickens  granted  an  injunction  restraining 
the  company  from  carrying  any  passengers  other  than  their 
own  guards,  servants,  and  officers,  and  the  guards,  servants, 
and  officers  of  the  Post  Office  by  any  of  their  trains  appointed 

(1)  Sect.  1.  "  That  in  aU  cases  of  hoars  or  times  in  the  day  or  night,  and 
railways  already  made,  or  in  progress,  subject  to  ail  such  reasonable  regulat- 
or to  be  hereafter  made  within  the  tions  and  restrictions  as  to  speed  of 
United  Kingdom,  by  which  passengers  travelling,  places,  times,  and  duration 
or  goods  shall  be  conveyed  in  or  upon  of  stoppages  and  times  of  arrival  as 
carriages  drawn  or  impelled  by  the  the  Postmaster-General  shall  in  that 
power  of  steam,  or  by  any  locomotive  behalf  from  time  to  time  direct." 
or  stationary  engine,  or  animal,  or  By  sect.  6  provision  was  made  for 
other  power  whatever,  it  shall  be  law-  the  remuneration  of  the  railway  com- 
ful  for  the  Postmaster  General,  by  no  pany  by  the  Postmaster-General  for 
tice  in  writing  under  his  hand  delivered  the  conveyance  of  the  mails,  &c.,  to  be 
to  the  company  or  proprietors  of  any  determined  by  arbitration, 
such  railway,  to  require  that  the  mails  (*)  Sect.  86.  "  Whoever,  in  pursuance 
or  post  letter  bags  shall  from  and  after  of  any  notice  under  the  Act  of  the  ses- 
the  day  to  be  named  in  any  such  notice  sion  of  the  first  and  second  years  of  the 
(being  not  less  than  twenty-eight  days  reign  of  Her  present  Majesty,  chapter 
from  the  delivery  thereof)  be  conveyed  ninety-eight,  to  provide  for  the  con- 
and  forwarded  by  such  company  on  veyance  of  mails  by  railways,  or  other 
their  railway,  either  by  the  ordinary  wise,  the  mails  or  post  letter  bags  are 
trains  of  carriages  or  by  special  trains,  conveyed  and  forwarded  by  a  company 
as  need  may  be,  at  such  hours  or  times  on  their  railway  by  a  special  train,  the 
in  the  day  or  night  as  the  Postmaster  Postmaster-General  may,  by  the  same 
General  shall  direct,  together  with  the  or  any  other  notice  in  writing,  require 
guards  appointed  and  employed  by  the  that  the  whole  of  such  special  train 
Postmaster  General  in  charge  thereof,  shall  be  appropriated  to  the  service  of 
and  any  other  officers  of  the  Post  the  Post  Office,  exclusively  of  all  other 
Office  ;"  and  that  the  company  *'  shall  traffic,  except  such  as  he  may  sanction, 
receive,  take  up,  deliver,  and  leave  such  and  the  remuneration  to  be  paid  for 
mails  or  post  letter  bags,  guards,  and  such  service  shall  be  settled  as  pre- 
officers  at  such  places  in  the  line  of  scribed  by  the  sixth  section  of  that 
such  railway,  on  such  days,  at   such  Act." 
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to  run  at  stated  times,  *  which  might  be  lawfully  required  [412 
to  stop  at  Swindon  station  for  any  shorter  time  than  a  reasonable 
period  of  about  ten  minutes  (*). 

f)  1872.  Feb.  8.  purpose  and  not  an  ordinary  passenger 

train.    It  had  been  argued  that  the 

Sib  J.  Wickens,  V.C.,  said  tha/  the  later  Act  put  a  construction  on  those 

contract  on  which  the  Plaintiff  relied  words,  but    that  argument   was   not 

had  been  already  acted  upon  by  the  tenable,  for  that  Act  did  not  make  every 

Court  in  a  way  which,  for  the  present  train  carrying  the  mail  a  special  train, 

purpose,  relieved  His  Honor  from  dis-  and  if  it  did  it  would  hardly  give  the 

cussing  it,  although  a  superior  Court  word  a  new  meaning,  for  the  purpose 

might  not  be  relieved  from  all  ques-  of  construing  a  private  agreement  made 

tions  as  to  its  validity  on  grounds  of  many  years  before  the  act  was  passed, 

public  policy,  or  otherwise,  and  as  to  its  It  was  not  easy  to  say  with  absolute 

being  such  a  covenant  as  the  Court  certainty  what  particular  trains  were 

could  not  enforce  by  injunction.    The  referred  to  in  the  exception ;  but  the 

decision  on  the  former  occasion  also  negative  clause  might  well  have  been 

afforded  some  guide  to  the  construction  inserted    with    reference    to    future 

of  the  contract,  and  His  Honor  desired  events,  and  even  to  future  legislation. 

not  to  be  understood  as  intimating  any  It   might  be   contemplated   that   the 

opinion  with  respect  to  what  would  be  Great  Western  Railway  Company  might 

his  view  in  the  present  ease  if  Rigby  find  it  even  to  their  interest  to  give  to 

v.   Great   Western   Railway  Company  other  companies  running  powers  over 

had  not  been  decided.    There  was  this  that  part  of  their  line,  and  the  excep- 

difference    between    the    cases,   that  tion  might  refer  to  trains  so  as  to  be 

Rigby  was  the  covenantee,  whereas  the  run. 

Plaintiff  in  this  case  was  only  the  The  covenant  was  framed  as  a  gene- 
assignee  of  the  lease,  and  not  expressly  ral  covenant,  that  all  trains  carrying 
the  assignee  of  the  covenant.  This  passengers  should  stop,  with  an  excep- 
argument  of  course  would  be  conclu-  tion  that  the  company  should  not  be 
eive,  if,  as  had  been  suggested,  the  bound  to  stop  trains  which  were  not 
covenant  was  personal  to  the  Rigbys,  their  trains  But  His  Honor  did  not 
But  this  seemed  opposed  to  the  whole  think  it  absolutely  necessary  to  define 
tenor  of  the  instrument.  If  the  cove-  what  that  meant,  for  the  question  was 
nant  were  not  personal,  it  was  neces-  whether  this  particular  train  was  actu- 
parily  assignable,  and  the  Rigbys  when  ally  under  the  company's  control  or 
they  assigned  the  lease,  became  in  this  not  ? 

Court  trustees  of  the  covenant  (suppos-  Now,  the  Postmaster-General  had  a 

ing  it  to  be  a  question  of  covenant)  for  right  to  direct  that  a  train  should  run 

the  present  Plaintiff.      Therefore  the  for  the  mails  under  certain  stipulations 

objection  would,  in  fact,  resolve  itself  with  regard  to  time,  and  he  had,  in 

into  an  objection  for  want  of  parties,  *"V  t,  directed  trains  to  run  accordingly  ; 

which  would  be  immaterial    for   the  but  he  had  not  directed,  and  could  not 

present  purpose.  direct,  that  those  trains  should  carry 

His  Honor  then  stated  the  facts  of  passengers.  This  was  a  thing  for  the 
the  case,  and  commented  on  the  terms  company  to  consider,  having  regard, 
of  the  covenant,  giving  it  as  his  opinion  amongst  other  things,  to  the  Plaintiffs 
that  the  words  "  express  train,"  as  there  rights.  To  say,  that  because  the  rail- 
used,  meant  a  train  sent  for  a  special  way  company  habitually  started     pas- 
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413]      *The  company  appealed,  and  on  the  appeal  the  motion 
was  by  consent  treated  as  a  motion  for  decree. 

The  Solicitor- General  (Sir  G.  Jessel),  Mr.  Mackeson,  Q.C.  (Mr. 
H.  A.  Giffard  with  them),  for  the  Appellants : 

The  Vice-Chancellor  thought  himself  bound  by  the  decisions 
in  Rigby  v.  Great  Western  Railway  (*).  We  say  that  the  word 
"  express"  means  "  express,"  and  not  "  special,"  and  that  when 
the  agreement  was  made,  the  intention  was  the  ordinary  trains 
only  should  stop,  and  not  fast  or  express  trains.  Otherwise  the 
covenant  would  be  against  public  policy. 

But  we  also  say  that  we  have  no  control  over  these  trains, 
•for  the  Postmaster-General  has,  under  1  &  2  Vict.  c.  98,  and  31 
&  32  Vict.  c.  119,  power  to  prevent  us  from  letting  the  train 
stop.  The  Act  of  1  &  2  Vict,  was  in  existence  when  the  lease 
was  made,  and  the  provisions  of  that  Act  were  probably  in  the 
view  of  the  parties.  What  other  meaning  can  be  given  to  the 
provision  as  to  trains  not  under  the  control  of  the  company  ? 
It  so  happens  that,  as  the  Great  Western  Railway  Company  is  on 
the  broad  guage,  no  company  has  running  powers  over  it,  nor 
did  the  provision  contemplate  trains  drawn  by  engines  belong- 
ing to  strangers,  as  by  that  time  such  trains  could  not  be  run. 
The  provision  must  have  contemplated  some  interference  by 
the  government  or  by  any  enemy.  The  only  meaning  which 
the  words  will  bear  is  that  the  company  will  stop  all  the  trains 
which  they  can  stop,  not  those  which  they  cannot.  The 
414]  ^company  has  no  wish  to  evade  the  covenant,  but  here 

senger  train  at  9.15  in  the  morning  and  should  pass  Swindon  without  stopping 
the  Postmaster-General  directed  the  ten  minutes.  These  rights  were  not 
mail  train  to  start  at  that  time,  he  conflicting,  though  the  assertion  of 
therefore  took  all  existing  passenger  both  might  inconvenience  the  corn- 
trains  under  his  control,  was  an  abuse  pany,  and  might  even  throw  an  addi- 
of  terms.  The  notice  was  carefully  tional  burden  on  the  Post  Office,  that 
framed  so  as  to  insist  on  the  mail  being  is,  on  the  public  at  large;  but  that 
carried  at  certain  times,  leaving  the  would  not  relieve  the  company  from 
mode  of  doing  so  to  the  company  their  contract  or  deprive  the  Plaintiff 
entirely.  The  Postmaster-General  had  of  his  rights  under  it,  and  the  Plaintiff 
a  right  to  require  that  there  should  be,  was  entitled  to  what  he  in  substance 
daily,  trains  to  and  from  Bristol  not  asked  for. 

stopping  at  Swindon  more  than  five  (')  2  Ph.,  44 ;   10  Jar.,  488,  531 ;  14 

minutes ;  and  the  Plaintiff  had  a  right  M.  &  W.,  811 ;  4  Railw.  Cas.,  175, 190, 

to  require    that    no    passenger    train  491. 
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the  company  is  powerless.  The  Vice-Chan cellor  has  held  that 
though  the  Postmaster-General  may  compel  the  company  to 
run  a  train,  the  company  may  not  attach  passenger  carriages  to 
it  But  there  is  no  such  bargain  as  that,  and  if  there  were,  it 
would  be  against  public  policy.  As  to  the  power  of  the  Court 
to  compel  trains  to  stop,  Hood  v.  North  Eastern  Railway  Com- 
pany (*)  is  a  recent  authority.  At  all  events,  the  balance  of  in- 
convenience is  against  the  injunction,  and  the  Plaintiff  may  well 
be  compensated  by  damages. 

Sir  RoundeU  Palmer ,  Q.C.,  Mr.  Morgan,  Q.C.,  and  Mr.  Cookson, 
for  the  plaintiff: 

[They  were  stopped  as  to  the  question  of  public  policy.] 
As  to  leaving  the  Plaintiff  to  his  remedy  at  law,  the  rule  of 
this  Court  is  that  with  a  definite  covenant  the  Plaintiff  will  not 
be  left  to  obtain  mere  damages  :  Tipping  v.  Eckersley  (2). 

At  the  time  when  this  lease  was  made,  an  express  train  meant 
what  we  now  call  a  special  train,  and  not  merely  a  fast  train. 
The  Postmaster-General  may  order  trains  to  be  run,  but  the 
company  cannot  utilize  his  powers  to  evade  their  contract.  If 
he  choose  to  run  twenty  trains  a  day  the  Plaintiff  would  lose  all 
the  benefit  of  his  contract.  The  question  is  whether  this  train 
is  under  the  control  of  the  company.  We  say  that  it  is ;  it  is 
driven  by  the  company's  servants,  and  if  an  accident  happened 
the  company  would  be  liable.  As  soon  as  the  company  attach 
carriages  the  train  comes  under  their  control.  The  Postmaster- 
General  has  nothing  to  do  with  the  train,  except  to  see  that  the 
lettters  are  properly  carried,  and  if  he  forces  the  company  to 
run  a  train  without  passengers,  he,  or  rather  the  public,  will 
have  to  pay  for  it.  It  was  said  that  the  expense  would  be  £40 
a  day ;  but  if  so  the  Postmaster-General  would  probably  dis- 
cover that  the  saving  of  five  minutes  was  not  worth  the  money, 
and  would  allow  the  train  to  stop.  No  doubt  the  words  in  the 
lease  were  introduced  with  reference  to  trains  which  might  be 
run  by  other  companies  over  the  line.  It  is  true  that  a  fast 
train  has  for  many  years  started  from  Paddington  at  9.15  or 
9.30 ;  but  the  Postmaster  General  *has  no  power  to  select  [415 
that  or  any  other  train  to  carry  the  mails,  and  can  only  order 
them  to  be  carried  by  some  train  at  a  particular  hour,  and  if  the 

O  Law  Rep.,  5  Ch.,  525.  O  2  K.  &  J.,  264. 

2  Eng.  Rep.1  41 
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company  are  williug  to  carry  the  mails  by  a  special  train  he 
must  be  content.  The  company  for  their  own  convenience 
choose  to  carry  the  mails  by  a  passenger  train,  and  must  take 
the  consequences.  Messrs.  Rigby  spent  a  large  sum  on  the  faith 
of  this  lease,  and  the  property  of  the  Plaintiff,  who  has  succeeded 
them,  will  be  put  in  peril.  The  company  deliberately  entered 
into  the  contract,  and  must  not  evade  it.  Goods  trains  are  not 
required  to  stop,  but  if  passenger  carriages  were  attached  they 
would  become  passenger  trains,  and  must  stop.  At  all  events 
the  company  were  in  the  wrong,  for  they  began  on  the  1st  of 
November  to  run  trains  without  stopping,  whereas,  they  were 
not,  until  after  the  filing  of  the  bill,  compelled  by  the  notice  to 
do  so. 

Lord  Hathbrlby,  L.C. : 

The  question  in  this  case  turns  upon  a  few  words  in  an  instru- 
ment made  in  the  year  1841. 

The  object  of  Messrs.  Rigby,  who  had  at  an  expense  of  £25,000 
built  refreshment  rooms,  and  made  their  arrangements  for  sup- 
plying refreshments  to  travellers  on  the  Great  Western  Railway, 
was  that  they  should  have  an  opportunity  of  obtaining  cus- 
tomers, which  opportunity  could  only  be  afforded  by  sufficient 
leisure  being  given  for  the  passengers  to  stop  at  these  refresh- 
ment rooms,  and  take  such  refreshments  as  Messrs.  Rigby  would 
offer  them.  Accordingly,  a  covenant  was  entered  into  upon 
which  there  has  been  much  litigation,  but  which  seems  to  us  by 
no  means  difficult  or  obscure  in  construction,  though  it  is  not 
altogether  in  artistic  language.  [His  Lordship  then  read  and 
commented  on  the  words  of  the  covenant.]  With  certain  ex- 
ceptions, all  the  passenger  trains  are  to  stop,  the  important  ex- 
ception being  "  trains  not  under  their  control,"  which  in  common 
sense  must  mean  those  which  the  company  cannot  control  in  the 
matter  of  stopping.  The  circumstance  that  the  company  have 
the  control  over  them  in  other  ways,  for  instance  as  to  the  hour 
of  starting,  as  to  the  rate  of  speed,  and  so  forth,  has  nothing 
whatever  to  do  with  it;  and  in  order  to  bring  the  train  within 
the  exception  it  must  be  under  the  control  of  the  company  at 
416]  the  point  to  which  the  covenant  *refers.  What  did  it 
signify  to  the  builder  of  the  rooms  whether  the  company  could 
control  the  train  for  the  whole  way  down  to  Didcot,  and  no  fur- 
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ther,  or  whether  the  company  could  control  the  conduct  of  the 
guards,  and  the  places  at  which  the  train  should  stop  on  other 
parts  of  the  line,  or  the  rate  of  speed  at  which  it  should  travel  ? 
All  that  was  perfectly  indifferent  to  Messrs.  Iligby,  for  all  that 
they  wanted  was  the  passengers  to  have  ten  minutes  in  which 
they  could  come  to  the  refreshment  room  to  eat  and  drink. 
[His  Lordship  then  commented  further  on  the  terms  of  the  deed, 
and  said  that  the  parties  might  have  foreseen  a  variety  of  cases 
that  might  occur  after  the  date  of  the  deed.]  But  at  the  date 
of  the  deed  the  Postmaster-General  had  the  power  of  saying 
how  long  the  train  that  carried  the  mail  bags  should  stop  at  any 
given  station.  Such  a  train  the  Postmaster-General  could  order 
the  company  to  send,  and  it  must  consist  of  an  engine  and  ten- 
der, and  of  a  carriage  for  the  bags,  and  for  the  Post  Office  ser- 
vants, over  which  I  hold,  for  the  purpose  of  the  covenant,  that 
the  company  have  no  control  at  all  as  to  the  period  of  stoppage. 
Then  I  hold  further  that  there  is  nothing  in  the  covenant  which 
prevents  their  hooking  on  to  that  train  carriages  containing  pas- 
sengers, and  then  it  becomes  one  of  the  trains  contemplated  by 
this  covenant,  namely,  a  train  containing  passengers,  but  not 
under  the  control  of  the  company  for  the  purpose  of  stoppage. 
I  apprehend  that  there  is  in  the  covenant  nothing  which  says 
that  passengers  shall  not  go  by  this  train,  because  the  Postmas- 
ter General  has  given  this  order.  The  company  may  be  bound 
to  try  and  induce  the  Postmaster  General  to  change  his  mind, 
and  that  I  am  told  has  been  done.  If  there  had  been  any  col- 
lusion with  the  Postmaster  General,  or  if  there  had  been  the 
slightest  suspicion  that  the  company  wished  to  escape  from  their 
contract,  the  matter  would  have  assumed  a  different  aspect  in 
equity,  and  we  could  have  proceeded  upon  that  ground. 

The  injunction  which  the  Vice-Chancellor  had  granted  seems 
to  involve  an  extension  of  the  covenant  to  cases  not  within  the 
contemplation  of  the  parties  to  the  deed. 

As  to  the  costs,  it  is  true  that  the  train  had  been  altered  before 
the  formal  notice  was  given,  but  the  Postmaster  General  had 
expressed  his  intention  to  give  the  notice,  under  which  circum- 
stances *the  Plaintiff  would  be  entitled  to  damages  only,  [417 
and  not  to  an  injunction.  The  question  of  costs  has  been  left 
in  our  hands,  and  we  think  that  if  no  damages  are  claimed,  in 
dismissing  this  bill  we  shall  dismiss  it  without  costs. 
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Sir  G.  Mellish,  L.J. : 

I  am  of  the. same  opinion.  The  question  turns  upon  the  con- 
struction of  the  covenant,  which  is  somewhat  curiously  worded ; 
for,  after  reciting  what  the  intentions  of  the  parties  were,  it 
contains  a  covenant  by  the  company  that  they  will  do  nothing 
which  should  have  an  effect  contrary  to  those  intentions.  That, 
perhaps,  is  not  quite  the  same  thing  as  a  covenant  to  do  the 
things  themselves,  because,  if  the  company  were  prevented  by 
vis  major,  or  by  something  entirely  beyond  their  own  control, 
from  performing  the  contract,  then  the  covenant  would  not  be 
broken ;  whereas,  if  there  is  a  contract  to  do  a  thing,  although 
a  man  is  prevented  from  doing  it,  nevertheless  he  must  pay  the 
damages.  Therefore  there  might  possibly  be  a  difference ;  but 
for  the  purpose  of  determining  this  case,  it  appears  to  me  that 
the  covenant  must  be  taken  as  if  it  was  a  positive  covenant  that 
the  thing  should  be  done.  It  deals  with  all  trains  carrying  pas- 
sengers, and  I  will  take  it  to  be  a  covenant  that  all  trains  carry- 
ing passengers  should  stop,  but  with  exception ;  and  then  the 
entire  question  is,  whether  this  train  comes  with  the  exceptions. 

Now,  does  it  come  within  the  exception  of  trains  to  be  sent 
express  ?  .  In  my  opinion  it  does  not.  I  do  not  differ  from  the 
judgment  of  Vice-Chancellor  Wigram  in  Rigby  v.  Great  Western 
Railway  Company  (*),  that  "  express  "  does  not  there  mean  what 
are  now  ordinarily  called  "  express  trains,"  but  means  trains 
sent  under  some  special  agreement.  Then  is  it  a  train  "  for 
special  purposes  ?"  That,  I  think,  is  a  good  deal  more  doubt- 
ful, though  I  conceive  that,  this  having  been  a  train  which  had 
run  for  a  great  many  years  as  an  ordinary  passenger  train,  at 
or  very  nearly  at  the. time  at  which  it  now  runs,  it  could  hardly 
be  called  a  train  running  for  a  special  purpose.  It  may  serve 
to  illustrate  the  meaning  of  the  covenant  if  we  suppose  there 
had  been  no  train  starting  at  this  time,  and  that  the  Postmaster- 
418]  General  had  given  an  order  that  the  *  Great  Western  Rail- 
way Company  should  run  a  train  carrying  mails,  starting  from 
Paddington  at  this  particular  time,  arriving  at  Swindon  at  a  par- 
ticular time,  and  remaining  at  Swindon  five  minutes  and  no 
longer.  I  think  that  such  a  train  would  have  been  a  train  for 
a  special  purpose ;  but  I  cannot  see  that  there  is  anything  in 

(*)  10  Jut.,  488 ;  4  Railw.  Cas.,  175, 188. 
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this  covenant  to  prevent  the  company  from  adding  passenger 
carriages  to  that  train  for  the  purpose  of  diminishing  the  ex- 
pense. If  they  were  not  prevented  from  carrying  passengers, 
they  would  be  entitled  to  receive  a  reasonable  sum,  which,  I 
presume,  would  be  only  such  a  sum  as  they  ought  to  receive 
upon  the  assumption  that  they  carried  passengers.  Therefore, 
in  that  case,  if  there  had  been  no  train  starting  at  this  time,  I 
think  that  the  train  would  be  a  train  for  a  special  purpose,  by 
which  the  company  might  carry  passengers  if  they  chose. 

Assuming,  however,  that  this  is  not  a  train  for  a  special  pur- 
pose, because  it  was  an  ordinary  train  that  had  been  running  for 
a  great  many  years,  still  the  Postmaster-General  sent  his  order, 
and  ordered  in  fact,  that  the  train  which  started  at  the  time, 
and  arrived  at  Swindon  at  the  usual  time,  should  only  stop  five 
minutes  at  Swindon  ;  and  that  order  he  is  by  Act  of  Parliament 
entitled  to  give. 

Then  the  question  is,  whether  this  is  a  train  under  the  con- 
trol of  the  company  with  reference  to  stopping  or  not  stopping 
at  Swindon  f  It  appears  clear  to  my  mind  that  it  is  not  under 
their  control,  because  it  can  only  stop  as  long  as  the  Postmaster- 
General  allows  it  to  be  stopped. 

Now,  it  is  not  denied  that  so  far  as  the  train  carries  the  mail- 
bags,  and  the  1  etters  and  the  servants  of  the  Postmaster-Gene- 
ral, it  cannot  stop ;  but  the  argument  on  the  other  side,  and  the 
main  argument,  was,  that  the  order  of  the  Postmaster-General 
only  applied  to  that  portion  of  the  train  which  carried  the  mails 
and  the  officers  of  the  Post  Office,  and  that  there  was  nothing  in 
his  order  to  prevent  the  carriages  carrying  the  passengers  from 
stopping.  But  what  is  a  train  ?  There  is  nothing  to  show  that 
the  company  is  to  split  the  train  into  two  piarts.  The  train  which 
arrives  at  the  Swindon  station  is  an  entire  train  consisting  of  the 
carriages  of  the  Postmaster-General  and  of  other  carriages  car- 
rying passengers,  and  this  particular  train,  as  it  arrives  at  Sioin- 
don>  is  *obliged,  by  order  of  the  Postmaster-General,  to  [419 
leave  within  five  minutes.  I  cannot  see  that  there  is  anything 
in  this  covenant  which  obliges  the  company  to  divide  the  train 
into  two  —  possibly  at  a  smaller  expense  than  if  they  had 
originally  started  two  trains  from  PadcUngton,  but  still  at  a  very 
great  additional  expense  —  and  to  run  over  the  rest  of  their  line 
two  separate  trains,  one  carrying  the  mails  and  another  the 
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passengers.  The  covenant  does  not  contemplate  anything  of 
that  kind,  and  if  there  was  any  doubt  about  it  the  last  words 
of  the  covenant  seem  very  clearly  to  show  that  what  is  meant 
by  "  trains  not  under  their  control "  is,  "  trains  which  can- 
not stop  except  by  the  will  of  some  person  other  than  the 
company."  And  if  the  train  is  in  such  circumstances  that  it 
cannot  legally  stop  for  ten  minutes  without  the  consent  of  some 
other  person,  then  that  appears  to  me  to  be  a  train  not  under 
control  of  the  company  for  that  purpose.  As  to  such  a  train, 
what  the  company  agreed  was  simply  that  they  would  induce 
the  train,  that  is,  induce  the  person  who  really  had  the  control 
of  the  train  to  consent  to  have  it  stopped.  That  they  have 
attempted  to  do,  and  the  Postmaster-General  has  refused  to 
allow  it  I  cannot  help  thinking  that  the  construction  we  have 
adopted  agrees  both  with  the  letter  and  the  spirit  of  the  cove- 
nant It  never  was  intended  so  to  be  construed  as  that  the 
company  might,  by  stopping  a  train,  be  put  to  an  expense  of 
five  times  or  ten  times  any  profit  that  the  Messrs.  Rigby  could 
get  through  the  stoppage  of  the  train.  The  covenant  seems 
carefully  worded  to  show  the  intention  of  the  parties ;  and  to 
construe  the  covenant  as  putting  the  company,  or  possibly  the 
Postma8ter-Q-eneral,  to  an  expense  which  may  be  out  of  all 
comparison  beyond  any  profit  that  Mr.  Phillips  can  get  by  the 
train  stopping,  would  be  contrary  to  the  true  intent  and  mean- 
ing of  what  the  parties  had  in  view  when  they  framed  their 
covenant.  They  meant  that  the  trains  should  stop  so  far  as 
the  company  could,  without  putting  themselves  to  any  extraor- 
dinary expense  or  inconvenience,  make  them  stop. 

In  my  opinion,  therefore,  according  to  the  literal  construc- 
tion of  the  covenant,  and  according  to  what  was  the  true  intent 
and  meaning  of  the  parties,  the  Great  Western  Railway  Company 
did  not  break  the  covenant  in  fulfilling  the  orders  of  the  Post- 
420]  master-General  *by  keeping  this  mail  train  at  Swindon 
for  five  minutes  instead  of  ten. 

Sir  W.  M.  Jambs,  L.J. : 

As  this  is  a  purely  legal  question,  I  do  not  think  it  necessary 
to  add  anything  to  what  has  been  said  by  the  Lord  Chancellor 
and  the  Lord  Justice,  except  that  I  entirely  concur  with  them. 
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The  Plaintiff  waived  his  right  to  bring  an  action,  and  the  bill 
was  dismissed  without  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Park  $  W.  B.  Nelson. 
Solicitors  for  the  Company :  Messrs.  Young \  Maples  $  Co. 


L.JJ.,  Jan.  80;  Feb.  19, 1873. 

♦Hardy  v.  Metropolitan  Land  and  Finance       [427 

Company. 

Law  Beports,  7  Chancery  Appeals,  427. 

[1870  H.,  121,] 

Company — Breach  of  Trust  by  Directors —  Unauthorized  Deposit  of  Money  with 
another  Company — Money  still  in  the  hands  of  the  borrowing  Company —  Mono* 
ger — Agent  —  Money  Demand — Jurisdiction. 

The  directors  of  a  building  society  deposited  money,  in  a  manner  unauthorized 
by  their  rules,  with  a  finance  company,  the  manager  of  which  was  also  manager 
of  the  building  society.  Afterwards  the  deposit  was  called  in,  and  the  directors 
of  the  finance  company  gave  a  check  for  the  amount  to  their  manager,  to  be 
paid  by  him  to  the  building  society.  He  appropriated  it  to  his  own  use.  A  bill 
was  then  filed  by  the  trustees  of  the  building  society  to  recover  the  money  from 
the  finance  company : 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  manager 
•held  the  money  as  agent  for  the  finance  company  until  he  should  pay  it  [428 
to  some  person  competent  to  give  a  receipt  on  behalf  of  the  building  society ; 
and  that  as  he  never  paid  it  over,  the  money  must  be  taken  to  be  still  in  the 
hands  of  the  finance  company,  who  were  liable  to  repay  it  to  the  building 
society: 

Held,  also,  that  as  it  was  trust  money  a  suit  to  recover  it  was  maintainable, 
and  the  finance  company  were  accordingly  ordered  to  repay  the  money,  with 
interest. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the 
Rolls  (*).  The  bill  was  filed  by  the  trustees  of  the  London  Bene- 
fit  Bw'Iding  Society,  to  recover  from  the  Defendant  company  a 
sum  of  £375  alleged  to  have  been  improperly  deposited  with 
them. 

The  building  society  was  established  pursuant  to  the  provi- 

O  Law  Hep.,  12  Eq.,  886. 
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sions  of  the  Act  6  &  7  Will  4,  c.  32,  with  which  was  incorporated 
the  Act  10  Geo.  4,  c.  56 ;  and  the  rules  were  duly  certified. 

By  the  13th  section  of  the  10  Geo.  4,  c.  56,  the  treasurer  or 
trustee  of  every  friendly  society  is  authorized  and  required,  from 
time  to  time,  with  the  consent  of  the  society,  to  lay  out  such 
part  of  the  moneys  paid  for  the  purposes  of  the  society  as  the 
exigencies  of  the  society  shall  not  call  for  the  immediate  appli- 
cation or  expenditure  of,  either  in  real  or  heritable  securities, 
or  to  invest  the  same  in  the  public  stocks  or  funds,  savings 
banks,  or  government  securities,  or  in  certain  banks  in  Scotland 
therein  mentioned,  and  not  otherwise,  in  the  name  of  such  trea- 
surer or  trustee. 

The  rules  of  the  London  Benefit  Building  Society  directed  that 
the  treasurer,  or  in  his  absence  one  of  the  trustees,  after  each 
meeting,  should  deposit  the  money  received  at  that  meeting  in 
the  bank  of  the  society,  in  the  name  and  to  the  credit  of  the 
trustees,  immediately  after  he  should  have  received  the  same 
(Rule  6).  And  that  Mr.  Joseph  Dutton  should  be  the  manager 
of  the  society  and.  the  City  Bank,  Threadneedle  Street,  the  bank 
of  the  society  (Rule  7). 

The  Defendant  company  was  incorporated,  among  other 
things,  for  the  raising  and  borrowing  money  at  interest,  and 
receiving  deposits. 

Joseph  Dutton,  the  manager  of  the  building  society,  was  also 
manager  of  the  Defendant  company,  and  he  was  permitted  by 
the  directors  of  the  building  society  to  deposit  some  of  the  so- 
429]  ciety's  *moneys  with  the  Defendant  company.  These 
deposits  were  made  from  time  to  time,  between  1866  and  1869, 
and  in  March,  1869,  a  balance  of  £375  was  standing  to  the 
credit  of  the  building  society  in  the  books  of  the  Defendant 
company.  The  Defendant  company  not  being  a  banking  com- 
pany, no  checks  were  drawn  on  them,  but  when  a  deposit  was 
withdrawn  two  of  the  directors  of  the  company  drew  a  check 
on  their  bankers  in  favor  of  the  depositor  for  the  amount  with- 
drawn. 

On  the  23d  of  March,  1869,  two  of  the  directors  of  the  De- 
fendant company,  one  of  whom  was  also  a  director  of  the  build- 
ing society,  drew  a  check  for  £375  on  the  City  Bank,  in  favor 
of  the  London  Building  Society,  which  was  countersigned  by  Jo- 
seph  Dutton,  as  manager  of  the  Defendant  company,  and  was 
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then  given  into  his  possession.  The  check  was  kept  by  him 
till  the  16th  of  April,  1869,  when  it  was  cashed  by  the  City 
Bank.  The  money  was  never  paid  over  to  the  trustees  or  di- 
rectors of  the  building  society.  Dutton  shortly  afterwards  died. 
The  trustees  claimed  payment  of  the  sum  of  £375  from  his  ad- 
ministrator, but  the  estate  being  insolvent  they  were  unable  to 
recover  the  amount 

The  Plaintiffs  alleged  that  the  deposit  of  the  society's  moneys 
with  the  Defendant  company  was  unauthorized  and  illegal,  and 
that  the  Defendant  company  had  notice  of  such  illegality ;  that 
the  repayment  to  Duiton  was  made  without  any  authority  from 
the  directors  of  the  building  society,  and  without  taking  a  pro- 
per receipt,  and  they  prayed  that  the  Defendant  company  might 
be  ordered  to  repay  the  amount  The  Defendant  company,  by 
their  answer,  alleged  that  they  had  no  notice,  through  Dutton 
or  otherwise,  that  the  building  society  had  no  power  so  to  in- 
vest their  moneys ;  and  that  if  that  were  so,  it  followed  that  the 
society  had  also  full  notice  of  the  fact  of  that  investment,  as 
some  of  the  directors  of  the  Defendant  company  were  also 
directors  of  the  building  society.  They  also  insisted  that  they 
had  duly  repaid  the  sum  of  £375  by  the  check  given  to  Dutton, 
and  submitted  that  the  relief  sought  by  the  bill  was  in  the  nature 
of  a  mere  money  demand,  and  might  be  properly  dealt  with  by 
a  Court  of  Law. 

The  Mgpter  of  the  Rolls  held  that  the  remedy  of  the  building 
♦society,  if  any,  was  at  law ;  and  dismissed  the  bill,  with  [430 
costs,  without  prejudice  to  any  proceedings  at  law;  and  from 
this  decree  the  Plaintiffs  appealed. 

Mr.  Southgate,  Q.O.,  and  Mr.  Davey,  for  the  Appellants  : 

The  deposit  of  the  money  was  a  breach  of  trust,  and  was 
contrary  to  the  Act  of  Parliament,  so  that  the  Defendant  com- 
pany  had  constructive  notice  at  the  time  when  they  received 
the  money :  Ernest  v.  Nichols  (l).  The  case  of  In  re  Marseilles 
JExtension  Railway  Company  (*)  differed  from  this  case,  inasmuch 
as  there  there  was  nothing  in  the  act  of  borrowing  and  lending 
which  was  illegal ;  but  here  the  building  society  had  no  power 
to  lend.  The  Defendant  company  never  professed  to  be 
tankers ;  the  deposit  was  made  as  an  investment,  and  as  such 
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was  illegal.  The  money  having  come  to  the  hands  of  the  De- 
fendants tainted  with  a  breach  of  trust,  the  Plaintiffs  are 
entitled  to  sue  in  equity :  Gray  v.  Lewis  (x) :  Ernest  v.  Oroys- 
ditt  (*).  And  it  is  no  objection  to  the  suit  that  the  directors  of 
the  building  society  who  were  concerned  in  the  breach  of  trust 
are  not  parties:  M'Gachen  v.  Dew  (s).  The  money  must  be 
considered  still  in  the  hands  of  the  Defendant  company,  for 
they  gave  the  check  to  Dutton,  who  was  their  own  manager, 
and  he  held  it  as  their  agent,  not  as  the  agent  of  the  building 
society. 

Mr.  Swanston,  Q.O.,  and  Mr.  Cookson,  for  the  Defendants  : 

Dutton  was  the  authorized  agent  of  the  building  society,  and, 
moreover,  they  adopted  the  payment  to  him  by  claiming  against 
his  estate  after  his  death.  It  was  merely  an  afterthought  to 
treat  the  transaction  as  a  breach  of  trust  The  bill  does  not 
allege  a  breach  of  trust  in  depositing  the  money  with  the  De- 
fendant company,  but  in  the  payment  of  it  out.  If  it  was  a 
breach  of  the  rules  of  the  building  society,  we  had  no  notice  of 
it.  We  only  had  notice  of  the  Act ;  but  this  payment  was  not 
an  investment,  but  a  deposit  of  their  loose  cash  at  call,  which 
they  might  lawfully  make  with  a  banker ;  and  we  received  it  as 
431]  such.  We  had  no  *constructive  notice  of  their  rules  or 
resolutions ;  and  if  the  fact  of  our  having  common  directors 
gave  us  notice  of  these  rules,  the  building  society  had  equally 
notice  of  the  investment,  and  cannot  now  complain  of  it.  This 
is  a  mere  money  demand,  and  ought  to  be  dealt  with  in  a  Court 
of  Law. 

Sir  W.  M.  James,  L. J. : 

The  arguments  in  this  case  have  satisfied  me  that  the  Court 
has  jurisdiction  to  do,  what  it  is  clearly  right  to  do,  namely,  to 
order  the  Defendants  to  repay  the  money  to  the  persons 
entitled  to  it.  Assuming  them  to  have  been  in  debt  in  the  sum 
of  £875  to  the  London  Benefit  Building  Society,  which  they  do 
not  deny,  I  am  of  opinion  that  the  mode  in  which  they  profess 
to  have  discharged  themselves  is  totally  inadequate. 

The  course  of  dealing,  according  to  the  Defendants'  own 
statement,  was,  that  the  manager  informed  the  directors  what 

Q)  Law  Rep.,  8  Eq.,  526.  f)  2  D.  F.  &  J.f  175, 196.  (")  15  Beav.,  84. 
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deposits  were  to  be  withdrawn,  and  that  the  directors  drew 
checks  for  the  amounts,  which  were  countersigned  by  the 
manager,  and  then  left  with  him  to  be  paid  to  the  persons 
entitled  to  them.  On  this  occasion  the  manager  represented 
to  the  directors  that  the  London  Building  Society  had  required 
the  repayment  of  the  sum  of  £375,  and  on  that  representation 
they  drew  a  check  for  that  amount,  which  was  countersigned 
by  him,  and  then  left  in  his  hands,  together  with  other  checks  * 
drawn  in  the  same  manner,  to  be  paid  to  the  proper  persons. 
Till  the  payment  was  completed  by  passing  the  check  to  the 
London  Building  Society,  or  to  some  person  competent  to  give  a 
receipt  for  it  on  their  behalf,  it  remained  in  DutUm's  hands,  as 
the  company's  manager,  and  the  company  had  not  discharged 
themselves  from  it. 

Therefore,  the  only  question  is,  whether  this  was  so  clearly  a 
mere  money  demand  that  the  Court  has  no  jurisdiction  to  deal 
with  it,  but  must  turn  the  Plaintiffs  away  from  its  doors  to  seek 
their  remedy  elsewhere.  At  first  it  appeared  to  me  that  there 
was  some  difficulty  on  this  point  But  now  it  appears  beyond 
all  doubt  that  this  money  was  money  belonging  to  the  London 
Building  Society,  and  that  it  was  not  in  accordance  with  the  Act 
of  Parliament  or  their  rules  that  it  should  be  lent  to  or  depo- 
sited with  the  Metropolitan  Land  Company.  It  was  therefore 
trust  money,  *placed  by  an  improper  act  of  the  directors  [432 
of  the  London  Building  Society  in  the  hands  of  the  Defendants, 
and  as  they  have  never  discharged  themselves  from  it,  it  is 
trust  money  still  in  their  hands.  It  is,  therefore,  in  my  opinion, 
open  to  the  Plaintiffs,  finding  this  trust  money  in  the  hands  of 
the  Defendants,  to  call  upon  them  to  pay  it  back.  If  the 
money  had  been  paid  away  by  the  Defendants,  it  would  have 
required  further  investigation  whether  the  Defendants  had 
sufficient  notice  of  the  breach  of  trust  to  enable  the  Plaintiffs  to 
recover  it  by  these  proceedings.  But  as  the  facts  now  stand,  I 
am  of  opinion  that  the  Court  has  jurisdiction  to  order  the 
money  to  be  paid  to  the  Plaintiffs,  and  that  their  bill  ought  not 
to  be  dismissed  on  the  technical  ground  that  their  remedy  is  in 
a  Court  of  Law.  The  decree  of  the  Master  of  the  Bolls  must 
be  reversed,  and  a  decree  made  for  the  payment  of  the  money 
to  the  Plaintiffs,  with  interest  at  £4  per  cent. 
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Sir  G.  Mbllish,  L.J.  : 

I  am  of  the  same  opinion.  The  Master  of  the  Rolls  decided 
the  case  on  the  ground  that  this  was  a  mere  money  demand ; 
but  looking  at  the  Act  of  Parliament  and  the  rules  of  the 
society,  it  appears  to  me  clear  that  the  directors  were  guilty 
of  a  breach  of  trust  in  depositing  this  money  with  the  Defend- 
ants. If  the  money  yras  to-be  permanently  invested  the  direct- 
ors were  bound  by  the  Act  to  invest  it  in  certain  securities 
only ;  and  if  it  was  money  kept  for  immediate  use,  it  was  con- 
trary to  their  rules  to  deposit  it  in  any  bank  except  the  City 
Bank.  It  was  therefore  a  breach  of  trust  on  the  part  of  the 
directors  to  deposit  it  with  the  Defendants.  That  being  the 
case,  the  question  is,  can  this  suit  be  maintained?  If  the 
money  is  still  in  the  hands  of  the  Defendants  it  is  clear  that 
the  question  of  notice  is  immaterial.  The  payment  to  Dutton 
cannot  be  treated  as  a  payment  to  the  London  Building  Society. 
The  course  of  business  shows  this.  The  checks  were  given 
to  Dutton,  aa'the  agent  for  the  Metropolitan  Land  Company,  and 
till  he  had  paid  them  over  he  held  them  as  their  agent.  In 
this  case  he  never  paid  the  check  over  to  the  building 
society.  The  only  ground  alleged  for  treating  Dutton  as  the 
agent  of  the  building  society  was  that  the  Plaintiffs  had  served 
a  demand  for  payment  on  Dutton9 s  personal  representative.  But 
433]  *the  mere  fact  of  making  a  mistaken  demand  which  pro- 
duced no  result  is  not  enough  to  alter  the  Plaintiffs'  rights ;  it 
could  not  be  conclusive  evidence  that  Dutton  had  received  the 
money  as  the  agent  of  the  Plaintiffs. 

The  result  is,  that  this  money  came  into  the  hands  of  the 
Defendants  by  means  of  a  breach  of  trust,  and  that  it  is  still  in 
their  hands,  and  therefore  they  must  now  refund  it. 

Solicitors  for  the  Plaintiffs :  Messrs.  Wittoughby  £  Cox. 
Solicitors  for  the  Defendants  :  Messrs.  Sharp  £  Turner. 
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*ALLAN  V.  Gott.  [439 

Law  Reports.    7  Chancery  Appeals,  480. 

[1867  A.  67.]  • 

WW— Exoneration  of  Personalty  -*-  Legacies  charged  on  Beat  Estate — Discretion 
in  Trustees  to  sell — Mixed  Fund  of  Realty  and  Personalty, 

In  order  that  legacies  charged  upon  real  estate  may  be  payable  out  of  the  real 
and  personal  estate  pro  ratd,  it  is  not  necessary  that  the  testator  should  havo 
directed  an  absolute  conversion  of  the  real  estate.  It  is  sufficient  that  he  has 
shown  an  intention  of  creating  a  mixed  fund  of  realty  and  personalty  out  of 
which  the  legacies  are  to  be  paid. 

Therefore,  where  a  testator  had  empowered  his  trustees  to  sell  his  real  and 
personal  estate  in  case  and  as  often  as  they  should  think  fit,  and  had  directed 
them  to.  pay  certain  legacies  out  of  the  residue  of  his  real  and  personal  estate, 
and  the  moneys  arising  from  the  sale  thereof : 

Held  (affirming  the  decision  of  Bacon,  V.C.),  upon  the  construction  of  the 
whole  will,  that  the  legacies  were  payable  pro  ratd  out  of  the  real  and  personal 
estate. 

Tench  y.  Cheese  (')  commented  on. 

This  was  an  appeal  from  an  order  on  further  consideration, 
made  by  Vice-Chancellor  Bacon. 

John  Gott,  by  his  will,  dated  the  26th  of  June,  1852,  directed 
his  just  debts  and  funeral  and  testamentary  expenses  to  be,  in 
the  first  place,  paid  and  discharged  out  of  his  personal  estate. 
He  then  gave  various  specific  and  pecuniary  legacies,  the  legacy 
duty  on  which  he  willed  should  be  paid  out  of  his  personal 
estate,  and  devised  two  freehold  estates  (one  of  which  he  directed 
to  be  chargeable  in  aid  as  thereinafter  mentioned,  with  the  an- 
nuity thereinafter  bequeathed  to  his  wife)  to  his  brother  Wittiam 
Gott.  He  then  gave,  devised,  and  bequeathed  all  other  his  real 
estate,  whatsoever  and  wheresoever,  not  thereinbefore  disposed 
of,  and  all  his  moneys  and  securities  for  money,  and  all  other 
his  personal  estate  &nd  effects  not  thereinbefore  disposed  of,  to 
W.  Gott,  W.  Allan,  and  W.  W.  Maithnd,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts  thereinafter  de- 
clared ;  and  he  empowered  his  said  trustees  or  trustee  for  the 
time  being,  from  time  to  time,  in  case  and  as  often  as  they  or 
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he  should  think  fit,  to  sell  and  absolutely  dispose  of,  call  in  and 
convert  into  money,  all  and  every  his  said  real  and  *personal 
440]  estate,  and  as  regarded  his  real  estate,  either  together 
or  in  lots  in  manner  therein  mentioned  :  Provided  always  that 
his  said  trustees  and  executors  should  not  require  from  his 
surviving  partner  payment  of  his  share  in  the  capital  of  the 
business  earlier  after  his  decease  than  by  seven  annual  install- 
ments, the  fiVst  of  such  installments  to  be  paid  at  the  end  of 
twelve  calendar  months  after  his  decease.  And  the  testator 
directed  that  his  trustees  or  trustee  for  the  time  being,  their  or 
his  heirs,  executors,  administrators,  or  assigns,  should  stand 
possesed  of  the  residue  of  his  said  real  and  personal  estate,  and 
of  the  moneys  arising  from  the  sale  thereof,  or  of  any  part 
thereof,  if  and  when  sold,  upon  trust,  after  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  the  several  pecu- 
niary legacies  thereinbefore  bequeathed,  to  invest  and  place  out 
the  residue  of  the  same  trust  moneys  upon  the  securities 
therein  mentioned,  and  upon  further  trust  out  of  the  interest, 
dividends,  and  annual  proceeds  thereof  to  pay  an. annuity  of 
£1200  to  his  wife  during  her  life  by  equal  half-yearly  payments ; 
and  in  case  the  interest,  dividends,1  and  annual  proceeds  of  the 
said  trust  moneys  should  at  any  time  prove  insufficient  for  the 
due  and  punctual  payment  of  the  said  annuity,  he  directed  that 
the  same  annuity,  or  so  much  as  should  from  time  to  time  be 
unpaid,  should  be  charged  upon  the  estate  thereinbefore 
devised  to  his  brother  W.  Gott.  And  after  reciting  that  by  his 
marriage  settlement  a  sum  of  £6000  had  been  settled  on  his 
wife  for  life,  and  after  her  death  for  himself  for  life,  and  after 
the  death  of  the  survivor  for  such  persons  as  they  or  the  survivor 
should  appoint,  and  in  default  of  such  appointment,  for  his  own 
executors,  administrators,  or  assigns,  the  testator  declared  that 
the  annuity  of  £1200  was  given  to  his  wife  in  satisfaction  of  all 
interest  in  the  said  sum  of  £6000,  and  upon  condition  that  she 
should  execute  a  release  of  the  said  sum  of  £6000,  so  that  the 
sum  might  become  effectually  vested  in  his  said  trustees,  whom 
he  directed  to  apply  the  same  in  augmentation  and  as  part  of 
the  fund  to  arise  from  the  residue  of  his  real  and  personal 
estate.  The  testator  then  directed  that  his  trustees  should,  by 
and  out  of  the  said  trust  estates,  moneys,  and  premises,  raise 
the  sum  of  £10,000  for  each  of  his  six  sisters,  to  be  held  upon 
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the  trusts  therein  declared;  and  as  to  all  the  residue  and 
remainder  of  his  said  real  and  personal  estate,  *  whatsoever  [441 
and  wheresoever,  not  thereinbefore  disposed  of,  he  gave 
devised  and  bequeathed  the  same  to  his  brother  W.  Gott,  his 
heirs,  executors,  administrators,  and  assigns,  for  his  and  their 
absolute  use  and  benefit 

The  testator  died  in  April,  1867.  William  Gott,  the  residuary 
devisee  and  legatee,  died  in  his  lifetime.  The  present  suit 
having  been  instituted  by  W.  Allan,  the  surviving  trustee,  and 
his  wife,  who  was  a  sister  and  one  of  the  next  of  kin  of  the 
testator,  for  the  administration  of  the  estate,  the  question  arose 
whether  the  annuity  of  £1200  given  to  the  testator's  wife,  and 
the  six  legacies  of  £10,000  each  given  to  the  testator's  sisters, 
should  be  paid  out  of  the  personal  estate,  or  whether  they  were 
charged  upon  the  real  and  personal  estate  pro  raid. 

The  Vice-Chancellor  was  of  opinion  that  the  testator  had 
shown  an  intention  of  making  a  mixed  fund  of  his  residuary 
real  and  personal  estate,  and  that  the  legacies  in  question  must 
be  borne  by  the  real  and  personal  estate  rateably. 

From  this  decision  the  heir-at-law  of  the  testator  appealed. 

Mr.  J.  Hindi i  Palmer,  Q.C.,  and  Mr.  Whitehome,  for  the  Ap- 
pellant : 

In  order  that  the  legacies  may  be  payable  rateably  out  of  the 
real  and  personal  estate,  it  is  necessary  to  show  an  intention 
not  only  to  charge  the  realty  but  to  discharge  the  personalty. 
It  is  not  sufficient  that  there  should  be  a  trust  for  sale  of  the 
realty ;  there  must  be  an  absolute  direction  to  sell,  and  a  mani- 
fest intention  to  create  a  mixed  fund.  Here  there  is  a  discre- 
tion given  to  the  trustees  whether  to  sell  or  not,  and  no  mani- 
festation of  an  intention  to  create  a  mixed  fund :  Roberts  v. 
Walker  (*) ;  Young  v.  Hassard  (2) ;  Boughton  v.  Boughtonf*) ;  Tench 
v.  Cheese  (4) ;  Simmons  v.  Rose  (6) ;  Bedford  v.  Bedford  (*) ;  Rhodes 
v.  Rvdge  (j) ;  Collis  v.  Robins  (®) ;  Qreenway  v.  Greenway  (*). 
The  authority  of  Falkner  v.  Grace  (10),  which  may  be  relied 
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on  by  the  other  side,  is  weakened  by  the  observations  in  Tench 
v.  Cheese. 

442]  *Mr.  Amphlett,  Q.O.,  Mr.  Swanston,  Q.C.,  Mr.  Kay,  Q.C., 
Mr.  Eddis,  Q.C.,  Mr.  Fry,  Q.O.,  Mr.  Lindley,  Q.C.,  Mr.  Bag- 
shawe,  Mr.  Brodrkk,  Mr.  Marten,  Mr.  North,  and  Mr.  Davey,  for 
the  various  Respondents,  were  not  called  on. 

Sir  W.  M.  Jambs,  L.J. : 

We  do  not  think  it  necessary  to  hear  the  counsel  in  support 
of  the  decree  of  the  Vice-Chancellor  in  this  case,  because  we 
are  satisfied  that  the  decree  is  perfectly  right. 

As  a  great  number  of  cases  have  been  cited,  it  perhaps  may 
be  convenient,  and  of  some  utility,  to  recur  a  little  to  the  prin- 
ciples of  which  those  cases  are  illustrations  and  applications. 
Now,  it  is  quite  clear  that  by  the  law  of  the  land  the  debts  of  a 
deceased  person  are  a  charge  upon  his  personal  assets  wholly 
irrespective  and  paramount  to  any  will  which  he  may  express 
with  regard  to  them.  The  executor  is  bound  to  pay  the  credi- 
tor, and  the  creditor  is  entitled  to  be  paid  out  of  those  personal 
assets  immediately,  or  as  soon  as  it  can  be  done  in  tfce  course 
of  administration.  Therefore  the  personal  estate  is  the  primary 
fund  for  the  payment  of  debts.  To  a  great  extent  the  same 
thing  is  applicable  to  legacies ;  that  is  to  say,  legacies  given 
simpliciter  are  to  be  paid  by  the  legal  personal  representatives 
out  of  the  personal  assets,  and  therefore  the  ordinary  rule  and 
presumption  is,  that  the  personal  estate  is  also  the  primary 
fund  for  the  payment  of  legacies.  That  being  so,  it' was  long 
ago  settled  that  where  a  testator  was  minded,  in  addition  to  his 
personal  estate,  to  make  his  real  estate  assets  for  the  payment 
of  debts  and  legacies,  or  either  of  them,  the  presumption  is  that 
the  real  estate  was  made  an  auxiliary  fund,  secondarily  liable 
only,  to  the  personal  estate,  which  still  retained  its  primary 
liability.  That  being  so,  it  was  held  that  it  was  absolutely 
necessary,  not  only  to  have  an  expression  of  oneration  of  the 
real  estate,  but  a  sufficient  expression  of  exoneration  of  the  per- 
sonal estate,  either  wholly  or  partially,  before  there  could  be 
any  interference  with  the  ordinary  rule  for  the  application  of 
assets.  At  first  it  seems  to  have  been  thought  that  that  was  to 
be  evidenced  by  actual  expression  of  oneration  and  exoneration > 
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but  in  a  series  of  cases,  of  which  the  case  of  Booth  v.  Blundell^) 
♦is  a  sufficient  instance,  it  was  held  that  you  might  in  [443 
that  case,  as  in  any  other  case,  for  this  purpose  as  well  as  for 
other  purposes,  look  at  the  whole  contents  of  the  will ;  and  if, 
upon  an  interpretation  of  the  will  according  to  the  ordinary 
principles  of  legal  construction,  the  Court  arrived  at  a  judicial 
conviction  that  there  was  an  intention  on  the  part  of  the  testa- 
tor, not  merely  that  the  real  estate  should  be  onerated,  but  that 
it  should  be  onerated  in  partial  or  total  exoneration  of  the  per- 
sonal estate,  the  Court  was  bound  to  give  effect  to  that  inten- 
tion. But,  with  regard  to  legacies,  it  is  important  to  observe 
that  legacies  do  not  stand  entirely  on  the  same  footing  as  debts. 
A  gift  of  a  legacy  or  a  sum  of  money  may  well  be  made  so  as 
not  to  charge  personal  estate  at  all.  It  is  of  every  day  occur- 
rence that  a  man  may  give  his  farm  of  Whiteacre  charged  with 
an  annuity  or  sum  of  money  in  favor  of  a  second  person.  In 
that  case  the  annuity  or  sum  of  money  would  never  be  a  legacy 
in  respect  of  which  the  personal  estate  was  ever  charged  at  all ; 
and  you  would  not  be  obliged  to  find  any  intention  to  exonerate 
that  which  was  never  onerated.  A  testator  may  also  do  this  — 
he  may  give  to  a  specific  devisee,  or  to  a  specific  legatee,  a  portion 
both  of  his  real  and  personal  estate ;  for  instance,  he  may  give 
his  freehold  house,  together  with  his  leasehold  coachhouse  and 
stable,  together  with  the  furniture  and  effects  in  the  house, 
coachhouse,  and  stable,  all  to  one  person,  charged  with  the  pay- 
ment of  an  annuity  or  a  sum  of  money  to  some  other  person. 
In  that  case  there  would  be  no  question  of  priority  as  be- 
tween the  freehold  and  personal  parts  of  that  which  consti- 
tuted one  subject  of  gift  to  one  person ;  but  so  far  as  it 
might  be  necessary  to  ascertain  the  effect  of  the  charge  upon 
a  subsequent  devolution  of  title,  the  whole  charge  in  that  case 
would  be  a  charge  equally  upon  all  and  every  part  of  the  sub- 
ject of  the  gift. 

In  that  state  of  things  came  the  case  of  Roberts  v.  Walker  (*), 
in  which  this  occurred :  A  testator  gave  the  whole  of  his  real 
and  personal  estate,  with  directions  to  convert  them  and  pay 
legacies  out  of  that  fund,  and  thereupon  the  question  arose 
what  was  the  proper  mode  of  application  in  that  case.  Sir  John 
Iteach,  the  Master  of  the  Bolls,  said  that,  in  a  case  of  that 
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kind,  "  When  a  testator  creates  from  real  estate  and  personal 
444]  estate  a  mixed  and  general  *fund,  and  directs  the  whole 
of  that  fund  to  be  applied  for  certain  stated  purposes,  he  does 
in  effect  direct  that  the  real  and  personal  estates  which  have 
been  converted  into  that  fund  shall  answer  the  stated  purposes, 
and  every  of  them,  pro  ratd,  according  to  their  respective 
values.  If  any  of  those  purposes  fail,  then  the  part  of  the  fund 
which,  according  to  the  intention  of  the  testator,  would  other- 
wise have  been  applicable  to  those  purposes  is  undisposed  of." 
That  decision  came  to  be  considered  in  a  case  of  Boughton  v. 
Boughton  (*),  in  which  there  was  a  mere  gift  of  real  and  personal 
estate,  with  a  direction  to  pay  certain  annuities  out  of  the 
rents  and  profits.  Vice-Chan  cellor  Knight  Bruce,  upon  that 
case  coming  before  him,  considered  it  absolutely  clear,  accord- 
ing to  his  view  of  the  testator's  intention,  that  a  mere  gift  to 
trustees  in  trust  to  pay  out  of  the  aggregate  property  the 
sums  in  question,  was  of  itself  «  sufficient  indication  of  inten- 
tion to  create  a  mixed  and  general  fund  within  the  meaning 
of  the  case  of  Roberts  v.  Walker  (2).  An  appeal  was,  however, 
brought  to  the  House  of  Lords,  and  in  the  House  of  Lords 
Lord  Oottenham,  in  moving  the  house  for  a  reversal  of  the 
Vice-Chancellor's  decree,  was  of  opinion  that  there  was  no 
such  intention  to  be  gathered  from  the  will  in  that  case,  and 
took  some  pains  to  show  that,  in  truth,  not  only  was  there  no 
intention  to  create  a  mixed  and  general  fund,  but  that  it  was 
not  in  the  testator's  contemplation  that  the  real  estate  should 
be  sold  at  all.  That  seems  to  have  been  the  main  ground  upon 
which  he  based  his  speech  to  the  House  of  Lords. 

However,  that  question  had  again  to  be  considered  in  Tench 
v.  Cheese  (s).  There  a  testator  gave  his  real  and  personal  estate 
to  trustees,  in  trust  to  pay  an  annuity  to  M.  P.  S.,  and  if  she 
should  have  children,  to  raise  £4000  for  the  younger  children. 
Upon  consideration  of  the  case  of  Boughton  v.  Boughton,  the 
Court,  consisting  of  Lord  Chancellor  Oranworth,  Lord  Justice 
Turner,  and  Lord  Justice  Knight  Bruce,  who  evidently  retained 
his  own  original  opinion  in  Boughton  v.  Boughton,  held  that  the 
rule  in  Roberts  v.  Walker  did  not  apply.  They  said  it  possibly 
might  be  more  consistent  with  common  sense  to  think  that  it 
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could  not  make  much  difference  whether  a  man  directed  his 
debts  and  legacies  to  be  paid  out  of  real  estate,  which  he  gave 
to  his  trustees  charged  with  *those  debts  and  legacies,  [445 
leaving  it  to  be  implied  that  they  were  to  raise  them  as  they 
could,  or  whether  he  gave  it  on  an  express  trust — possibly  the 
distinction  between  the  two  would  be  so  nice  a  distinction  that 
it  would  hardly  commend  itself  to  the  uninstructed  mind  — 
but  the  Lord  Chancellor  and  Lord  Justice  Turner  were  of 
opinion  that  where  there  is  that  simple  gift  of  the  whole  real 
and  personal  estate,  and  no  direction  to  sell,  the  application 
of  the  estate  would  be  according  to  the  ordinary  rule,  namely, 
that  the  personal  estate  must  be  applied  first,  and  the  real  estate 
in  the  next  instance.  One  or  two  expressions  of  the  Lord 
Chancellor  and  Lord  Justice  Turner  were  relied  upon  in  support 
of  the  contention  of  the  Appellant  in  this  case.  One  was  an 
expression  used  by  the  Lord  Chancellor,  who  said  there  was 
"a  direction  to  sell;"  and  Lord  Justice  Turner  used  these  words : 
"  The  mere  fact  of  the  real  and  personal  estate  being  given 
together  does  not  constitute  them  a  mixed  fund  for  the  pay- 
ment of  debts,  legacies,  or  annuities ;  but  in  order  to  effect  that 
purpose,  there  must  be  a  direction  for  the  .sale  of  the  real  estate 
so  as  to  throw  the  two  funds  absolutely  and  inevitably  together 
to  answer  the  common  purposes  of  the  will."  From  that  it 
was  contended  that  the  case  establishes  as  a  rule  of  law  that 
there  must  be  an  absolute  conversion  out  and  out  Now  that 
was  not  really  necessary  for  the  decision  of  that  case,  and  the 
distinction  between  an  absolute  direction  and  a  discretionary 
power  to  sell  was  not  before  their  Lordships ;  and  I  do  not  un- 
derstand that  case  as  laying  it  down  that  the  only  case  in  which 
this  doctrine  of  total  exoneration  is  to  be  found  is  where  there 
has  been  a  direction  to  convert  the  real  estate.  Otherwise,  the 
rule  would  exclude  a  case  in  which  a  testator  says  expressly 
that  he  means  his  real  estate  to  be  the  primary  fund.  There 
must  be  other  modes  of  ascertaining  whether  that  is  the  inten- 
tion. The  decision  was  simply  that  where  there  is  a  mere  gift 
of  real  and  personal  estate  together,  that  mere  fact  does  not 
constitute  them  a  mixed  fund  for  the  payment  of  the  legacies 
or  annuities. 

It  appears  to  me  that  that  case  does  not  compel  us  to  say 
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there  must  be  an  absolute  conversion  in  order  to  bring  the  case 
within  the  meaning  of  the  rule  in  Roberts  v.  Walker  (*). 

There  are  two  other  cases  which  I  ought  to  notice.  One  was 
446]  *Falkner  v.  Gfrace  (*),  decided  by  Lord  Justice  Turner 
when  Vice-Chancellor.  I  think  that  decision  was  quite  right, 
because  the  gift  was  of  a  moiety  of  the  estate,  which,  in  my 
opinion,  would  be  exactly  the  same  thing  as  a  gift  out  of  a 
share.  It  stands  in  the  same  way  as  a  gift  out  of  a  specific 
portion,  and  therefore  that  case  is  unaffected  by  Tench  v. 
Cheese  (s).  Then,  with  regard  to  the  decision  of  the  Master  of 
the  Rolls  in  Bedford  v.  Bedford  (4),  that  was  a  case  where  the  pro- 
perty was  given  for  the  purpose  of  answering  the  immediate 
object  with  an  ultimate  direction  to  sell.  That  is  a  sufficient 
indication  of  an  intention  to  make  it  a  mixed  fund,  and  that 
decision  is  not  inconsistent  with  Tench  v.  Cheese. 

Now,  when  we  consider  .the  whole  of  this  will  before  us,  it 
appears  to  me  that  it  is  really  stronger  in  many  respects  than 
the  will  in  the  case  of  Roberts  v.  Walker  (l).  I  think  that  there 
is  strong  evidence  of  intention  that  there  should  be  a  mixed 
fund  made  out  of  the  two  estates.  It  is  not  unimportant  to 
observe  that  the  testator  begins  by  directing  the  payment  of  his 
debts  out  of  his  personal  estate.  He  then  gives  certain  specific 
legacies,  and  also  certain  large  pecuniary  legacies,  which  are 
payable,  in  the  ordinary  course  of  administration,  out  of  the 
personal  estate.  Having  so  directed  the  application  of  his 
assets,  and  having  made  these  specific  devises  and  bequests,  and 
these  pecuniary  bequests,  he  is  then  minded  to  take  the  residue 
which  shall  remain,  not  only  of  the  personal  estate,  but  of  the 
re&l  estate,  and  he  gives  them  altogether  in  one  mass  to  his 
trustees  upon  the  trusts  afterwards  expressed,  not  with  any 
positive  direction  to  sell  the  real  estate,  but  with  directions 
which  appear  to  me  to  show  more  completely  a  union  and  fusion 
of  the  two  estates  than  I  have  found  in  any  of  the  cases  cited  to 
us.  For  he  empowers  the  trustees  to  deal  with  the  whole  of 
the  aggregate  mass  of  real  and  personal  estate  in  their  discre- 
tion ;  he  gives  them  power  to  sell  any  part  of  the  real,  or  any 
part  of  the  personal,  estate  as  and  when  they  shall  think  fit, 
which  in  itself  would  be  -inconsistent  with  the  idea  that  they 
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were  bound,  under  penalty  of  breach  of  trust,  to  apply  the 
whole  of  the  personalty  in  payment  of  the  charges  afterwards 
thrown  on  the  fund  before  they  could  resort  to  the  real  estate. 
In  fact,  he  has  put  the  whole  property  into  their  hands  as  one 
mixed  estate,  with  *a  full  discretion  in  them  to  sell  and  apply  [447 
if  and  as  they  think  fit  the  whole  of  the  realty  before  they  touch 
a  single  portion  of  the  personalty ;  and  he  goes  on  to  direct, 
with  regard  to  a  considerable  portion  of  his  personalty,  that 
they  shall  not  have  the  means  of  using  that  for  the  purpose  of  x 
discharging  the  sums  he  has  subsequently  given ;  because,  with 
regard  to  his  share  of  the  capital  in  his  partnership  business,  he 
directs  that  they  shall  not  call  it  in  except  by  seven  annual  in- 
stallments, and  the  first  of  those  seven  annual  installments  is  not 
to  be  required  until  twelve  months  after  his  death,  by  which 
time  it  would  be  presumed  that  the  legacies  would  be  paid.  Then, 
by  way  of  evidencing  the  mixed  and  special  character  of  the 
fund  he  has  so  created,  he  has  directed  to  be  added  to  that, 
something  which  is  no  part  of  either  his  real  or  personal  estate. 
His  wife  had  an  interest  in  certain  property  under  her  marriage 
settlement,  and  he  directs  her  to  release  it,  not  to  his  real 
estate,  or  to  his  personal  estate,  but  to  release  it  for  the  purpose 
of  its  being  added  to  that  which  he  himself  calls  the  fund  which 
was  to  be  produced  from  his  real  and  personal  estate.  He 
directs  investments  of  that  fund  in  Government  and  real  secu- 
rites ;  he  gives  an  annuity  to  his  wife  payable  out  of  the  mixed 
fund,  and  then  six  legacies  of  £10,000  each,  to  be  raised  out  of 
the  special  fund  so  specially  constituted.  I  am  of  opinion  that 
he  has  well  and  effectually  constituted  a  mixed  fund  of  the  real 
and  personal  estate,  and  of  the  third  estate  brought  into  it, 
which  he  has  made  specifically  subject  to  those  charges.  I 
think  the  result  is  that  these  sums,  which  he  has  directed  to  be 
raised  out  of  the  mixed  property  so  given,  are  a  charge  upon 
the  whole  and  every  part  of  it,  and  that  the  Vice-Chancellor 
was  right  in  saying  that  the  real  estate  must  bear  its  share  of 
the  burden,  although  by  far  the  largest  portion  will  fall  on  the 
personal  estate.  The  appeal  must  therefore  be  dismissed.  The 
cost  will  come  out  of  the  estate. 

Sir  Q.Mbllish,  L.  J. : 
1  am  of  the  same  opinion. 
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Law  Reports,  7  Chancery  Appeals,  448. 
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Itgacie*— Two  GodtoOs— Cumulative  W 

Testator. 

A  testator,  by  oodidl,  gave  legacies  of  various  amounts  to  nine  legatees,  and  a 
year's  wages  to  every  one  of  his  servants.  He  afterwards  made  a  second  codicil, 
which  was  substantially  a  copy  of  the  former,  except  as  follows :  One  of  the 
legatees  named  in  the  first  codicil  was  not  named  in  the  second — three  of  the 
legacies  given  by  the  second  codicil  were  less  than  those  given  by  the  first  to  the 
same  persons — one  legacy  was  given  by  the  second  codicil  to  a  person  not 
named  in  the  first — the  gift  to  servants  by  the  second  codicil  was  of  "  a  year's 
wages  liberally  interpreted/'  and  the  second  codicil  contained  a  direction  for 
payment  of  duty  on  legacies : 

Held  (affirming  the  decision  of  Bacon,  V.  G),  that  the  case  was  not  taken  out 
of  the  general  role  that  the  gift  of  a  legacy  by  a  subsequent  instrument  to  a 
person  who  takes  a  legacy  under  an  earlier  instrument  is  cumulative  and  not 
substitutionary : 

Held,  also,  that  a  letter  written  to  the  testator  by  his  solicitor  advising  him  to 
recopy  his  first  codicil  was  inadmissible. 

This  was  an  appeal  by  the  residuary  legatees  under  the  will  of 

x  General  Sir  De  Lacy  Evans,  from  a  decision  of  Vice-Chancellor 

Bacon,  holding  that  legacies  given  by  a  second  codicil  were  in 

addition  to  and  not  in  substitution  for,  those  given  to  the  same 

persons  by  an  earlier  codicil.     The  case  is  reported.  (*) 

The  testator  by  his  will,  made  in  1860,  after  giving  legacies 
to  John  O'Leary,  Henry  O'Leary,  and  others,  bequeathed  the 
residue  to  John  O'Leary  and  H.  (PLeary  in  equal  shares. 

The  first  codicil  was  dated  the  17th  of  June,  1867.  The 
second  was  not  dated,  but  was  shown  to  have  been  made  in 
January,  1868. 

O  Law  Rep.  12  Eq.,  525. 
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For  convenience  of  comparison  they  are  given  below  in 
parallel  columns,  and  in  paragraphs;  the  clauses  by  which  gifts 
of  different  amounts  were  given  to  the  same  person  being  printed 
in  italics,  and  the  clauses  which  had  nothing  in  common  in 
capitals. 


*"  This  is  a  codicil  to  the  will  of 
General  Sir  De  Lacy  Evans,  G.C.B. 


1  will  and  bequeath  £4000  to  my  dear 
friend  Colonel  Townsend,  Wilson,mlate  of 
the  Coldstream  Guards. 

1  will  and  bequeath  £2000  to  General 
3ir  Richard  Dacres,  R.A. ; 

£2000  to  Admiral  Sir  Sydney  Dacres; 

£2000  to  John  0*Leary,  of  Fort 
Shannon  Glin ; 

£8000  to  Henry  CLeary,  of  New 
Zealand; 

£500  to  Alexander  Greig,  Esq.,  of 
Lowndes  Street ; 

£1500  to  Mrs.  Mary  Ann  Sleeman, 
natural  daughter  of  my  late  uncle, 
Major  Henry  Evans,  long  since  de- 
ceased; 

£1500  to  my  excellent  servant  and 
friend,  Samuel  Smart,  or  Smouth ; 

and  an  additional  £500  if  he  should 
be  with  me  at  my  death ; 

A  year's  wages  to  every  one  of  my 
servants. 

£2000  to  Debobah  Warr,  mt 
housekeeper,  and  the  attached 
friend  of  mt  late  dear  wife." 


u 


►  ■< 


►  •< 


This  is  a  codicil  to  the  will  of  [449 
me,  General  Sir  De  Lacy  Evans,  G.C.B/' 
which  was  dated  September,  1860. 

"i  will  and  bequeath  £2000  to  my 
dear  friend  Colonel  Townsend  Wilson, 
late  of  the  Coldstream  Guards. 

I  will  and  bequeath  £1000  to  General 
8ir  Richard  Dacres,  RJL .; 

£1000  to  Admiral  Sir  Sydney  Dacres  ; 

I  will  and  bequeath  £500  to 
Alexander  Greig,  Esq.,  of  Lowndes 
Street  Square ; 

£2000  to  John  O'Leary,  Esq.,  of 
Fort  Shannon ; 

£8000  to  Henry  O'Leary,  at  present 
\  of  New  Zealand ; 

£1500  to  my  excellent  head-servant, 
Samuel  Smart,  or  Smouth ; 

and  £500  extra  if  he  shall  be  with 
me  at  my  death ; 

£1500   to  Mrs.    Sleeman,   natural 
daughter  of  my  late   uncle,  Major 
Evans,  of  Goujam,  India. 
I  bequeath  a  year's  wages,  UberaUy 
interpreted,  to  all  my  servants. 

i  bequeath  £2000  to  my  dear  akd 
valued  friend,  captain  w.  east- 
wick,  of  the  Council,  of  India. 
These  shall  be  free  of  Legacy 

DUTY." 


The  will  and  both  codicils  were  admitted  to  probate. 

On  further  consideration  before  Vice-Chancellor  Bacon  the 
residuary  legatees  tendered  in  evidence  a  letter  from  the  solici- 
tor who  prepared  the  will  and  first  codicil,  and  an  affidavit  from 
the  solicitor,  who  deposed  that  the  testator  after  having  made 
the  will  and  first  codicil,  and  left  them  with  him,  wrote  to  him 
for  copies  of  them,  which  the  solicitor  sent  with  the  letter  in 
question,  in  which  he  advised  the  testator  to  recopy  the  codicil, 
as  his  signature  to  it  was  in  an  inconvenient  place.  The  admis- 
sion of  this  letter  was  objected  to.    Having  been  read  before 
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the  Chief  Clerk,  and  entered  in  his  certificate,  it  was  read  de 
bene  esse,  but  the  Vice-Chancellor  considered  it  immaterial,  and 
decided  that  the  legacies  were  cumulative. 

Mr.  Kay,  Q.C.,  and  Mr.  W.  Pearson,  for  the  Appellants  : 

]STo  doubt  legacies  given  by  two  distinct  instruments  are, 
450]  Jprimd  *  facie,  cumulative  :  Hoolcy  v.  Hatton  (l) ;  but  even 
small  circumstances  have  often  taken  a  case  out  of  the  rule : 
Russell  v.  Dickson  (2).  Where  the  same  cause  is  mentioned  for 
the  two  gifts  they  are  not  cumulative  :  Duke  of  St.  Alban's  v. 
BeaUclerk  (s) ;  Bcnyon  v.  Benyon  (4).  Gifts  have  been  held  sub- 
stitutionary where  one  instrument  was,  in  the  main,  a  mere 
repetition  of  the  other,  as  here  :  Allen  v.  Callow  (*);  Barclay  v. 
Wainivrigkt  (8) ;  Campbell  v.  Earl  Radnor  (J) ;  Coote  v.  Boyd  (8), 
which  is  very  similar  to  the  present  case ;  Robley  v.  Robley  (*) ; 
Gillespie  v.  Alexander  (10) ;  Hemming  v.  Gurrey  (u) ;  Moggridge  v. 
ThackweU  Q*) ;  Kidd  v.  North  (13) ;  Attorney-General  v.  Barley  (u). 
The  affidavit  is  admissible  in  evidence  to  show  the  circum- 
stances under  which  the  second  codicil  was  made :  Martin  v. 
Drinkwater  (u) ;   Guy  v.  Sharp  (16). 

Mr.  Amphktl,  Q.C.,  and  Mr.  Renshaw,  for  the  Plaintiifi. 

Sir  Roundett  Palmer,  Q.C.,  Mr.  Eceritt,  and  Mr.  Bowen  May 
for  Admiral  Dacres  and  General  Dacres : 

In  deciding  this  case  there  are  four  undisputed  principles 
to  be  kept  in  view :  1.  That  the  Court  of  Probate  has  exclu- 
sive jurisdiction  to  decide  whether  one  instrument  is  a  total 
revocation  of  another.  The  grant  of  probate,  therefore, 
is  conclusive  that  there  is  no  such  total  revocation  here. 
2.  That  if  both  instruments  are  admitted  to  probate  then 
primd  facie  a  gift  in  the  second  is  a  new  gift,  not  substitu- 

Q)  1  Bro.  C.  C,  890,  n. ;  Tn.  L.  C.         (*)  2  Bro.  C.  C,  521. 

8rd  Ed.,  818.                                V  O  2  Beav.,05. 

O  4  H.  L.  C,  298, 804.  O  3  S.  &  S.,  145. 

O  2  Atk.,  686, 640.  (u)  2  S.  &  S.,  811 ;  1  Bli.  (N.S.),  479. 

O  17  Ves.,  84.  (*)  1  Ves.,  464. 

(•)  8  Ves.,  289.  (»)  ^  Ph.,  91. 

.  O  IM**.,  462.  O  4  Madd.,  268. 

(7)  1  Bro.  C.C.,  271.  (lB)  2  Beav.,  215. 

H  1  My.  &  K.,  589. 
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tionary  for,  or  revocatory  of,  a  gift  in  the  first.  3.  That  this 
presumption  is  strengthened  when  the  second  codicil  contains 
no  words  of  revocation.  4.  That  a  clear  gift  is  not  to 
be  taken  away  or  cut  down  except  by  something  clear,  or  as 
it  has  been  often  expressed,  by  something  "  equally  clear  " — 
not,  of  course,  using  those  words  in  the  strict  sense,  but  as 
^denoting  expressions  so  clear  as  to  leave  no  reasonable  [451 
doubt:  Doe  v.  Hicks  (*);  Bunbury  v.  Bunbury  (a);  Stokes  v. 
Heron  (s).  On  the  authorities  the  gifts  here  are  cumulative. 
The  authority  of  Hooky  v.  Haiton  (4),  has  been  recognized  in  all 
the  later  cases.  The  observations  in  Duke  of  St.  Alban's  v. 
Beauclerk  (*),  are  indeed,  to  some  extent,  opposed  to  it,  but  that 
case  is  peculiar,  and  some  of  the  remarks  attributed  to  Lord 
Hardwicke  are  not  consistent  with  the  current  of  authority.  In 
page  639,  the  reason  given  for  taking  the  case  out  of  the  general 
rule  is  the  peculiar  way  in  which  the  codicil  was  imported  into 
the  will ;  and  in  Lee  v.  Pain  (•),  it  is  said  that  Duke  of  St.  Alban's 
v.  Beauclerk  must  be  considered  as  standing  alone.  In  Camp- 
bell v.  Earl  Radnor  0,  as  Vice-Chancellor  Viigram  observed  in 
Lee  v.  Pain  (*),  neither  the  facts  nor  reasoning  fully  appear. 
Ridges  v.  Morrison  (9),  and  Baillie  v.  Butterfield  (10),  are  in  our 
favor.  Moggridge  v.  ThackweU  (")  is  explained  in  Lee  v.  Pain  (w). 
In  Barclay  v.  Wainwright  (*)  one  legacy  was  expressed  to  be  in 
addition,  which  was  a  strong  ground  for  holding  the  others  to 
"be  in  substitution.  Benyon  v.  Benyon  (u)  and  Ourrie  v.  Pye  (w), 
are  in  our  favor,  though  they  may  be  used  against  some  of  the 
Respondents ;  and  so  is  Hurst  v.  Beach  (ld).  The  cases  are  re- 
viewed in  Suisse  v.  Lord  Low  for  (l7).  Bobley  v.  Bobley  (") 
turned  on  double  portions.  In  Boch  v.  CaUen  (*),  where  the 
gifts  were  of  equal  amount,  they  were  held  cumulative,  though 
the  words  "  my  servant,"  might  have  been  held  to  express  the 

O  8  Bing.,  475.  0°)  1  Cox.,  392. 

(*)  13  Jur.,  1091.  (")  1  Vee.,  464. 

O  12  CI.  &  P.,  161, 186.  C")  4  Hare,  219, 244. 

(4)  Tn.  L.  C,  3rd  Ed.,  818, 215.  (lf)  8  Ves.,  462. 

(6)  2  Atk.,  636.  C4)  17  Ves.,  34. 

(•)  4  Hare,  201,  240.  CB)  Ibid.,  462. 

O  1  Bro.  C.  C,  271.  H  5  Madd.,  851. 

O  4  Hare,  244.  (1T)  2  Hare,  424. 

O  1  Bio.  C.  C,  889.  O  2  Beav.,  95. 

O  6  Hare,  581, 

2  Eng.  Bep.]  44 
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motive.  In  Kidd  v.  North  (*)  the  last  instrument  was  incom- 
plete, but  clearly  intended  to  be  substitutionary,  it  was,  there- 
fore, treated  as  such  so  far  as  it  went.  In  Sawrey  v.  Rumney  (*) 
a  rather  strong  context  was  held  insufficient  to  make  the  gift 
452]  *8ubstitutionary.  In  Russell  v.  Dickson  (s)  the  testator 
was  in  loco  parentis,  and  there  was  a  very  strong  context.  The 
parol  evidence  is  inadmissible :  Hall  v.  Hill  (4). 

Mr.  H.  S.  Milman,  for  Mrs.  Sleeman  and  Alexander  Gfrcig  : 

My  case  differs  from  that  of  Admiral  and  General  Dacres 
only  in  the  equality  of  the  legacies.  Equality,  where  the  same 
purpose  is  mentioned  in  each  case,  favors  substitution ;  but 
there  is  no  such  effect  in  mere  equality  :  Watson  v.  Reed  (*) ; 
Spire  v.  Smith  (*). 

Mr.  Eddis,  Q.  C,  and  Mr.  Charles  Hall,  for  Colonel  Townshend 
Wilson  y  Deborah  Warr,  Captain  Eastwick,  Samuel  Smouth%  and 
the  other  servants : 

As  regards  Colonel  T.  Wilson  we  have  nothing  to  add  to  the 
argument  for  Admiral  and  General  Dacres.  As  to  Deborah 
Warr  and  Captain  Eastwick  no  question  arises.  As  regards  the 
servants,  it  is  contended  by  the  Appellants  that  there  is  substi- 
tution, because  the  gifts  are  equal  and  a  motive  assigned ;  but 
the  case,  we  contend,  is  not  within  the  rule  as  to  motive  in 
Hurst  v.  Beach  (*),  which  only  applies  where  some  particular 
purpose  of  limited  extent  is  pointed  out  as  the  reason  for  mak- 
ing the  gift.    Roch  v.  Callen  (*)  is  in  our  favor. 

[They  also  referred  to  Roblm^  v.  Robley  (9) ;  Moggridge  v.  Thack- 
wdl  (*°) ;  JohnsUme  v.  Earl  o^Harrowby  (") ;  Lee  v.  Pain  (f) ; 
Suisse  v.  Lord  Lowther  (**) ;  Mackenzie  v.  Mackenzie  (M) ;  Oress- 
wett  v.  OressweU  (**).] 

Mr.  Kay,  in  reply. 

(*)  2  Ph.,  91.  O  6  Hare,  581. 

(*)  5  De  G.  &  Sin.,  698.  (*)  2  Beav.,  95. 

(•)  4  H.  L.  C,  298.  (»•)  1  Ves.,  464. 

(4)  1  D.  &  War.,  94.  (")  1  D.  P.  &  J.,  188,191. 

(•)  5  Sim.,  431.  H  4  Hare,  201. 

(•)  1  Beav.,  419.  (lf)  2  Ibid.,  424 

O  5  Madd.,  851, 858.  (14)  2  Russ.,  262. 

(1§)  Law  Rep.,  6  ,Eq.  69, 76. 
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March  7.    Sir  W.  M.  James,  L. J. : 

I  am  of  opinion  in  this  case  that  the  decree  of  the  Vice-Chan- 
cellor must  he  affirmed.     The  basis  of  the  elaborate  and  able 
♦arguments  which  were  addressed  to  us  by  Mr.  Kay  and  [453 
Mr.  Pearson  was,  that  taking  the  two  codicils  out  of  which  the 
question  has  arisen  and  putting  them  side  by  side,  we,  as  men  of 
the  world  accustomed  to  know  how  testators  make  testamentary 
instruments,  and  judging  of  all  the  probabilities  of  the  case, 
cannot  avoid  arriving  at  the  conclusion  that  the  one  codicil  was 
a  corrected  and  revised  transcript  of  the  other,  and  that  the 
omission  to  deal  expressly  with  the  legacy  to  the  housekeeper 
of  £2000,  which  alone  has  saved  the  first  codicil  from  entire  de- 
struction, was  a  casual  omission,  an  accidental  slip,  which  has 
enabled  her  to  claim  her  legacy,  but  which  is  not  otherwise 
sufficient  to  induce  us  to  avoid  the  inference  which  we  are 
called  upon  tO/draw.    In  my  judgment  the  whole  of  that  con- 
tention is  precluded  by  positive  rule  of  law.     The  law  has  pro- 
vided that  no  testator's  testamentary  intentions  can  be  expressed 
or  gathered  from  anything  except  the  testamentary  instrument 
duly  executed  and  attested  as  required  by  law,  and  that  a  testa- 
mentary intention  once  so  expressed  cannot  be  deemed  or  taken 
by  any  Court  to  have  been  altered  unless  such  change'  of  inten- 
tion is  manifested  by  the  statutory  evidence.    We  are,  there- 
fore, as  it  appears  to  me,  bound  to  presume  that  the  testator 
intended  to  do  that  which  he  has  done  in  this  case,  that  he  in- 
tended to  leave  the  two  codicils  to  coexist  as  effective  codicils 
to  his  will ;  and  being  bound  to  assume  that  he  intended  the 
two  codicils  so  to  coexist,  the  Appellant  is  at  once  confronted 
with  this  monstrous  improbability,  as  it  seems  to  me,  that  the 
testator  is  to  be  assumed  to  have  intended  to  have  left  one  codi- 
cil to  exist  for  the  sole  purpose  of  giving  the  legacy  to  the 
housekeeper  of  £2000,  which  he  could  have  given  by  a  mere 
additional  line  to  that  which  is  supposed  to  have  been  the  cor- 
rected transcript  of  the  codicil.     That  is  an  intention  which 
appears  to  me  in  the  highest  degree  capricious,  improbable,  and 
incredible.    On  the  other  hand,  what  is  there  either  capricious, 
improbable,  or  incredible,  in  imputing  to  the  testator  the  inten- 
tions which  the  Respondents  say  must  be  imputed  to  him.    It 
is  to  be  observed  that  this  testator  did  not  give  the  residue  only 
to  his  residuary  legatees,  but  that  those  same  residuary  legatees 
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were  made  by  him,  both  in  the  will  and  in  the  first  codicil, 
pecuniary  legatees  to  a  large  amount. 

The  probability  is  (to  guess  at  probabilities)  that  he  never  con- 
454]  templated  *having  a  large  residue  which  they  were  to  take 
under  the  residuary  bequest,  but  that  he  was  providing  for  them 
by  a  gift  of  pecuniary  legacies  what  he  thought  would  be  sub- 
stantially the  whole  benefit  that  they  would  derive  from  his 
estate.  Then  having  given  them  pecuniary  legacies  by  his 
will,  he  again,  by  his  first  codicil,  gives  to  them,  amongst  others 
of  his  friends  and  relatives,  two  large  pecuniary  legacies,  one  of 
,£4000  and  one  of  £3000,  apparently  still  having  the  same  idea  that 
they  would  share  with  the  legatees  if  the  estate  proved  deficient. 
Then,  that  being  so,  he  six  months  afterwards  makes  another 
codicil  which  in  effect  may  be  accounted  for  in  this  way :  He 
found  that  his  estate  was  considerably  more  than  he  had  thought 
it  would  be,  that  he  had  reason  to  believe  that  he  had  under- 
valued it.  In  that  state  of  things  there  does  not  seem  to  be  any 
great  improbability  in  supposing  that  he  intended  to  add  to  the 
legacies  to  his  friends,  for  instance,  to  his  dear  friend  Colonel 
Wilson,  50  per  cent.,  to  double  the  legacies  to  his  two  ne- 
phews, and  in  the  same  manner  to  double  the  legacies  to  the 
other  legatees  mentioned  in  the  will  until  he  comes  to  the  last, 
and  then,  probably  thinking  that  the  housekeeper  was  suffi- 
ciently provided  for  by  the  £2000,  instead  of  giving  her  the 
£2000  which  he  would  give  according  to  the  scheme  of  that 
codicil,  he  gave  the  £2000  to  another  friend,  whom  he  intro- 
duced for  the  first  time  in,  the  second  codicil.  It  appears  to  me, 
then,  that  upon  the  balance  of  probabilities  the  balance  of  pro- 
bability is  not  in  favor  of  but  against  the  Appellant.  Then, 
beyond  that,  I  entirely  concur  in  the  passage  that  was  read  to 
us,  nearly  in  the  same  words,  from  two  or  three  of  the  judg- 
ments which  had  been  delivered  in  similar  cases,  that  is,  that 
when  there  is  a  positive  rule  of  law  of  construction  such  as  ex- 
ists in  these  cases,  that  is  to  say,  that  gifts  by  two  testamentary 
instruments  to  the  same  individual  are  to  be  construed  cumu- 
latively, the  plain  rule  of  law  and  construction  is  not  to  be  frit- 
tered away  by  a  mere  balance  of  probabilities.  I  am  therefore 
of  opiniop  that  the  gifts  ought  to  be  construed  as  cumulative. 
The  gifts  to  the  servants,  and  the  gift  of  the  £500  extra  to  the 
testator's  old  servant  and  friend,  as  he  calls  him  in  the  first 
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codicil,  may  perhaps  stand  on  rather  a  different  footing  from  the 
other  legacies.  It  is  contended  on  one  side  that  they  come 
within  the  general  rule,  that  *gifts  of  the  same  sum  to  the  [455 
same  person,  for  the  same  cause,  are  to  be  construed  as  substitu- 
tionary and  not  cumulative,  and  on  the  other  side  that  they  are 
an  exception  from  that  rale.  It  is  very  difficult,  to  my  mind,  to 
apply  that  rule.  I  do  not  know  exactly  what  is  meant  by  the  ex- 
pression "  the  same  cause,"  as  used  in  the  rule.  When  a  man 
leaves  a  legacy  to  a  child  it  is  because  he  is  a  child,  if  he  leaves  a 
legacy  to  a  friend  it  is  because  he  is  a  friend  that  he  gives  it.  Per- 
haps the  same  might  be  said  of  every  case  of  testamentary  bounty, 
except  the  giving  a  certain  sum  to  an  executor  for  his  trouble 
as  executor.  I  really  do  not  know  how  to  apply  the  rule,  and 
at  all  events  I  am  unable  to  see  any  reason  whatever  to  dissent 
from  the  conclusion  which  the  Vice-Chancellor  came  to,  that 
the  servants  are  entitled  to  the  additional  bounty  in  the  same 
manner  as  the  friends  are.  That  being  the  view  I  have  arrived 
at,  it  is  not  necessary  to  go  through  the  long  roll  of  cases  that 
have  been  cited  to  us.  Two,  however,  I  will  mention.  One  is 
the  Duke -of  St  AUxrn's  v.  Beauclirk  (*),  in  which  there  were  some 
similarities  to  the  present  case.  Upon  careful  consideration  of 
that  case  it  appears  that  there  were  a  great  number  of  indicia  by 
which  the  Court  was  enabled  to  arrive  at  the  conclusion  that 
substitution  was  intended,  and  the  Vice-Chancellor  Wigram  has 
also  poiuted  out,  in  Lee  v.  Pain  (2),  that  the  ratio  decidendi  there 
was,  that  the  peculiar  mode  in  which  the  will  referred  to  the 
codicil  and  the  codicil  referred  to  the  will,  brought  the  case 
within  the  rule  applicable  to  gifts  in  the  same  instrument.  The 
other  is  Hemming  v.  Clutterbuck  (8),  which  the  Vice-Chancellor 
had  decided  (4)  as  a  very  clear  case  in  favor  of  substitution. 
Lord  Eldon,  however,  in  moving  the  judgment  of  the  House  of 
Lords,  expressed  "his  opinion  that  it  was  one  of  the  most  diffi- 
cult cases  he  had  ever  had  to  d§al  with,  and  then  proceeded 
entirely,  or  almost  entirely,  upon  the  fact  that  the  two  instru- 
ments were  admitted  to  probate  by  the  Ecclesiastical  Court  as 
one  will,  and  that  the  second  instrument  began  with  the  words, 
**  This  is  my  last  will  and  testament,"  from  which  he  derived 
the  conclusion  that  it  was  intended  to  be  substitutional.    I  can- 

(•)  2  Atk.,  636.  (")  1  Bli.  (N.S.),  479. 

O  4  Hare,  201.  O  2  S.  &  S.,  811. 
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not  help  thinking  that  in  both  these  cases,  however,  the  Court 
of  construction  acted  upon  a  sort  of  feeling  that,  in  truth,  the 
456]  on®  instrument  *was  intended  to  be  an  entire  substitution 
for  the  other.  These  cases  are  so  entirely  distinct  from  this, 
that  I  do  not  think  it  necessary  to  make  any  further  observation 
upon  them.  I  would  only  add  this,  that  I  cannot  help  feeling 
that  this  case  has  occupied  more  time  than  it  would  have  done 
if  I  had  throughout  confined  myself  strictly  to  that  which  is  my 
legitimate  duty,  that  is,  if  instead  of  endeavoring  to  find  out 
what  the  testator  meant  I  had  confined  myself  to  endeavoring 
to  ascertain  what  was  the  meaning  of  the  testamentary  papers 
which  he  left  behind  him. 

I  ought  to  add  that  we  are  clearly  of  opinion  that  the  letter 
from  the  solicitor  is  wholly  inadmissible  for  any  purpose  what- 
ever. The  question  being  a  mere  question  of  construction  of 
the  documents,  nothing  that  was  contained  in  a  letter  from  the 
solicitor  to  the  testator,  whether  by  way  of  advice  or  statement, 
or  anything  else,  is,  in  our  judgment,  legitimately  admissible 
for  the  purpose  of  such  construction.     Therefore  we  have  as 

entirely  discharged  our  minds  of  that  letter  as  if  we  had  never 
heard  of  its  existence. 

Sir  G.  Mbllish,  L.J. : 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Stephens  $  Langdale  ;  Messrs.  Nkholly  Bur- 
nett, £  Newman  ;  Messrs.  Williams  $  James. 


L.JJ.  April  18, 19, 1872. 

469]  *Haigh  v.  Kaye. 

Law  Reports,  7  Chancery  Appeals,  461. 

[1869  H.  115.] 

Voluntary  Conveyance  —  Resulting  Trust  —  Statute  of  Frauds — Illegality — 

Pleading. 

A  Defendant  who  wishes  to  rely  on  the  illegality  of  a  transaction  as  a  defence 
must  plead  it  in  distinct  terms. 

The  Statute  of  Frauds  cannot  be  used  by  a  Defendant  to  cover  a  fraudulent 
act. 
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The  Plaintiff  conveyed  an  estate  to  the  Defendant  by  a  deed,  in  which  the  con- 
veyance was  expressed  to  be  absolute  in  consideration  of  a  sum  of  money  paid  by 
the  Defendant ;  bnt  no  purchase-money  actually  passed,  and  the  Plaintiff  alleged 
that  he  conveyed  the  estate  to  the  Defendant  as  a  trustee  for  him.  The  Defend, 
ant,  in  his  answer,  admitted  that  he  gave  no  consideration  for  the  estate,  but 
stated  that  the  Plaintiff  made  the  conveyance  fearing  that  an  advene  decision 
would  be  made  against  him  in  a  suit  then  pending  in  Chancery ;  and  that  it  was 
understood  that  the  Defendant  should  account  to  the  Plaintiff  for  the  rents  until 
he  could  make  arrangements  for  paying  the  purchase-money,  and  if  no  such 
arrangements  could  be  made,  that  he  should  reconvey  the  estate.  The  Defendant 
claimed  to  hold  the  estate  discharged  of  any  trust,  and  claimed  the  benefit  of  the 
Statute  of  Frauds : 

Held,  first,  that  there  was  no  sufficient  averment  that  the  transaction  was  an 
illegal  one : 

Secondly,  that  the  Statute  of  Fraud*  could  not  be  pleaded  in  answer  to  the 
Plaintiff's  claim ;  and  that  as  the  evidence  did  not  establish  the  existence  of  any 
such  agreement  as  was  alleged  by  the  Defendant,  the  Defendant  must  reconvey 
the  estate  to  the  Plaintiff. 

Decree  of  the  Master  of  the  Bolls  affirmed. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls. 

On  the  8th  of  December,  1860,  the  Plaintiff,  G.  A.  Haigh, 
conveyed  a  freehold  estate,  called  the  Thorncliffe  estate,  to  the 
Defendant,  Robert  Kaye,  in  consideration  of  the  sum  of  £850. 

Although  the  sum  was  expressed  in  the  deed  to  be  paid  by 
the  *Defendant  to  the  Plaintiff,  the  money  was  in  fact  the  [470 
Plaintiff's  money,  and  he  hauded  it  to  the  Defendant  in  order 
that  it  might  be  repaid  as  the  nominal  consideration  for  the  con- 
veyance. Under  these  circumstances  the  Plaintiff  alleged  that 
the  estate  was  conveyed  to  the  Defendant  as  a  trustee  for  him. 

On  the  23rd  of  November,  1867,  disputes  having  arisen  be- 
tween the  Plaintiff  and  Defendant,  an  agreement  was  signed  by 
them  to  refer  all  matters  in  dispute  respecting  the  transfer  of 
the  Thorncliffe  estate  and  other  money  transactions  to  arbitration ; 
but  the  Defendant  subsequently  withdrew  from  the  arbitration 
and  no  award  was  made. 

The  Plaintiff  having  applied  to  the  Defendant  to  reconvey  the 
estate,  and  the  Defendant  having  refused,  the  Plaintiff  filed  his 
bill  praying  that  the  Defendant  might  be  declared  to  be  a  trustee 
for  the  Plaintiff  of  the  Thorncliffe  estate,  and  might  be  directed 
to  convey  it  to  him. 

The  Defendant  in  his  answer  said  as  follows : 

"  Near  the  end  of  the  year  1860  the  Plaintiff,  who  is  my 
brother-in-law,  being  a  party  to  the  suit  of  Haigh  v.  Hough,  then 
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pending  in  this  Honorable  Court,  and  fearing  an  adverse  deci- 
sion in  such  suit,  made  overtures  to  me  for  the  sale  of  the  said 
estate;  but  I  was  unable  at  that  time  to  withdraw  from  my 
business  the  money  required  to  pay  for  the  purchase  thereof. 
The  plaintiff  had  previously,  as  I  believe,  attempted  to  sell  the 
said  estate  to  another  person,  who,  however,  declined  to  give 
more  than  £600  for  it.  The  Plaintiff  then,  being  desirous  to  sell 
the  said  estate  for  the  reasons  above  referred  to,  and  being  also 
desirous  that  I  should  purchase  such  estate,  and  that  the  same 
should  be  vested  in  me  (but  not,  save  as  appears  by  this  my 
answer  to  the  statements  contained  in  other  parts  of  it  to  which 
I  refer,  as  trustee  for  the  Plaintiff),  induced  me  to  take  a  con- 
veyance thereof,  it  being  understood  that  I  should  account  to  the 
Plaintiff  for  the  rents  and  profits  until  such  time  as  I  could  make 
arrangements  for  purchasing  or  paying  the  purchase-money  for 
the  property ;  and,  in  fact,  by  a  deed  bearing  date  on  or  about 
the  8th  day  of  December,  and  in  consideration  of  the  sum  of 
£850  therein  expressed  to  have  been  paid  by  me  to  the  Plaintiff, 
the  Plaintiff  did  convey  the  said  estate  to  me,  my  heirs  and 

assigns I  admit  that  it  was  intended  that  I  should 

471]  *convey  the  estate  to  the  Plaintiff  when  he  should  desire 
me  to  do  so,  unless  arrangements  were  completed  for  the  pur- 
chase or  payment  of  the  purchase  money  by  me,  and  that  in 
the  meantime  I  should,  until  such  arrangements  were  finally 
made,  account  to  the  Plaintiff  for  the  rents  and  profits  of  the 
property." 

The  Defendant  also  stated  as  follows :  — 

"  The  rents  and  profits  of  the  said  Thorncliffe  estate  have  been 
received  by  me  since  the  date  of  the  said  conveyance,  and  I 
have  accounted  to  the  Plaintiff  for  the  same,  or  at  all  events  for 
the  amount  thereof  up  to  the  3d  of  February,  1863,  when  the 
arrangements  for  purchasing  the  property  and  paying  the  pur- 
chase money  therefor  were  finally  settled." 

The  Defendant  also  alleged  that  he  had  expended  several 
hundred  pounds  of  his  own  money  on  repairs  and  improve- 
ments on  the  property.  He  now  claimed  to  hold  the  estate  as 
his  own,  discharged  from  any  trust  for  the  Plaintiff;  and  he 
claimed  the  benefit  of  the  Statute  of  Frauds. 

In  his  affidavit  in  support  of  his  case  the  Defendant  said  : 
"  On  the  3d  of  February,  1863,  the  arrangement  for  my  pur- 
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chasing  the  Thornliffe  estate  was  completed  by  my  agreeing  to 
pay,  and  by  the  Plaintiff  agreeing  to  accept,  the  sum  of  £800 

for   such  estate.     It  was  arranged  between  us,  that  this  sum 

should  be  paid  by  installments,  as  I  could  spare   the   money 

from  my  business.     I  paid  the  full  amount  of  such  purchase 

money  by  installments  between  the  11th  of  February,  1863,  and 

the  29th  of  January,  1867.     I  also  paid  divers  sums  of  money  to 

various  persons  by  the  order  and  direction  of  the  Plaintiff;  and 

for  other  moneys  due  to  me  on  the  settlement  of  account  with 

the  Plaintiff  I  take  credit" 

The  master  of  the  Rolls  declared  that  the  Defendant  was  a 
trustee  of  the  Thorncliffe  estate  for  the  Plaintiff,  and  ordered 
an  inquiry  what  sum  had. been  received  by  the  Defendant  on 
account  of  the  rents  and  profits,  and  of  his  application  thereof, 
and  also  what  sums  had  been  properly  expended  by  him  in  perma- 
nent improvements  on  the  estate,  or  in  the  management  thereof, 
and  declared  that  the  Defendant  had  a  charge  on  the  estate  for 
the  amount  (if  any)  which  was  due  to  him ;  and  he  ordered 
that,  without  prejudice  to  the  lien,  the  Defendant  should  con- 
vey the  estate  to  the  Plaintiff. 

*The  Defendant  appealed  from  this  decree.  After  the  [472 
institution  of  the  suit  the  Plaintiff  G.A.Haigh  died,  and  the  suit 
was  revived  by  his  son,  the  present  Plaintiff 

Sir  R.  Baggallay  Q.C.,  and  Mr.  C.  Hall,  for  the  Appellant: 

We  contend,  in  the  first  place,  that  if  the  conveyance  was 
meant  to  be  in  trust  for  the  Plaintiff,  it  was  fraudulent  and  void 
as  being  for  the  purpose  of  evading  the  effect  of  the  expected 
decision  in  the  pending  suit.  Where  a  conveyance  has  been 
made  for  an  illegal  purpose  the  Court  will  give  no  relief  except 
in  cases  where  there  has  been  a  mistake  or  misapprehension  : 
Birch  v.  Blagrave  (*);  Dairies  v.  Otty  (*);  Chillers  v.  Childers  (8). 

In  the  second  place,  we  rely  upon  the  Statute  of  Frauds.  No 
trust  was  declared  in  writing  at  the  time,  and  we  claim  to  hold 
the  Thorncliffe  estate  discharged  from  any  trust.  It  is  true  that 
the  Defendant  admits  in  his  answer  that  he  was  to  hold  it  for  a 
certain  time  in  trust  for  the  Plaintiff;  but  a  Defendant  may 

O  Amb.,  264.  O  85  Beav.,  208. 

0 1  De  G.  &  J.,  482. 

2  Eno.  Rep.]  45 
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admit  a  parol  trust,  and  at  the  same  time  take  advantage  of  the 
Statute  of  Frauds :  Mitford  on  Pleading  (l). 

[Sir  W.  M.  James,  L.J. : —  Lord  Eedesdale  is  there  speaking 
fit  a  parol  contract.  Has  that  rule  ever  been  applied  to  a  parol 
trust?] 

There  is  no  distinction  in  the  statute  between  a  contract  and 
a  trust.  If  a  plaintiff  can  evade  the  statute  by  interrogating  the 
Defendant,  the  statute  would  have  very  little  operation.  The 
only  exception  in  the  Statute  of  Frauds  is  in  favor  of  resulting 
trusts.  A  resulting  trust  arises  in  two  cases:  first,  where  a 
man  purchases  in  the  name  of  another  there  is  a  resulting  trust 
for  the  purchaser;  secondly,  where  a  trust  is  declared  of  part 
of  an  estate  there  is  a  resulting  trust  as  to  the  rest.  But  no  re- 
sulting trust  is  raised  merely  because  there  is  a  conveyance 
without  any  consideration :  Saunders  on  Uses  (2) ;  Lloyd  v. 
SpiUet  (*). 

Mr.  Fry ,  Q.C.,  and  Mr.  T.  C.  Wright,  for  the  Plaintiff,  were 
not  called  on. 

473]  *Sir  W.  M.  James,  L.J.  : 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Bolls 
must  stand. 

The  Defendant  admits  that  there  was  a  conveyance  given  to 
him  purporting  to  be  executed  in  consideration  of  £850  paid  by 
him  to  the  original  Plaintiff,  G.  A.  Haigh,  by  which  he  became, 
by  purchase,  owner  of  the  estate.  He  admits  that  there  was  no 
such  transaction  in  fact  as  any  sale  to  him,  but  that  the  pay- 
ment of  the  £850  was  a  mere  form,  and  that  the  Plaintiff  paid 
the  expenses  of  the  conveyance  to  him,  or  gave  him  the  money 
to  pay  them.  That  being  so,  he  goes  on  to  admit  that  he  was 
to  hold  the  estate  upon  trust  to  pay  the  rents  and  profits  to  the 
Plaintiff,  and  when  the  Plaintiff  called  upon  him  for  a  recon- 
veyance he  was  to  reconvey  it.  The  Plaintiff  has  called  upon 
him  to  reconvey  the  estate,  and  he  suggests  by  way  of  answer 
to  that,  first  of  all  vaguely  and  faintly,  that  this  transaction  waa 
not  altogether  a  straightforward  transaction  ;  that  this  transac- 
tion was  entered  into  with  a  view  to  defraud  somebody  else. 
The  Defendant  says  in  effect,  "  I  am  to  remain  in  possession  of 

(i)  5th  Ed.,  p.  310.  O  5  Ed.,  p.  356.  0  2  Atk.,  140. 
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the  estate,  because  we  were  both  of  us  engaged  in  a  transaction 
contrary  to  the  law,  and  you  will  not  take  it  away  from  me  to 
give  it  to  a  man  who  was  as  bad  as  I  was  in  the  matter ;  in  fact 
it  was  an  illegal  and  fraudulent  transaction  against  somebody 
else,  and  where  there  is  an  equal  crime  the  Court  ought  to  hold 
that  in  pari  delicto  meli&r  est  conditio  possidentis."  However  the 
Defendant  has  not  raised  #that  defence  in  the  way  in  which, 
according  to  my  judgment,  such  a  defence  ought  to  be  raised. 
If  a  Defendant  means  to  say  that  he  claims  to  hold  property 
given  to  him  for  an  immoral  purpose,  in  violation  of  all  honor 
and  honesty,  he  must  say  so  in  plain  terms,  and  must  clearly 
put  forward  his  own  scoundrelism  if  he  means  to  reap  the  bene- 
fit of  it.  Here  he  has  simply  said  that  the  Plaintiff,  fearing  an 
adverse  decision  in  the  suit  of  Haigh  v.  Haigh)  conveyed  the 
property  to  him.    I  think  that  is  not  sufficient. 

The  next  objection  taken  was  upon  the  Statute  of  Frauds. 
The  Defendant  admits  that  he  took  the  estate  upon  the  most 
positive  agreement  to  return  it ;  but  in  another  part  of  his  ans- 
wer he  sets  up  the  Statute  of  Frauds,  and  claims  the  estate  as  a 
right  Now  *the  Statute  of  Frauds  no  doubt  says,  that  [474 
a  person  claiming  under  any  declaration  of  trust  or  confidence 
must  show  that  in  writing ;  but  the  statute  goes  on  to  say  that 
no  resulting  trust,  and  no  trust  arising  from  operation  of  law, 
is  within  that  enactment  I  apprehend  it  is  clear  that  the  Sta- 
tute of  Frauds  was  never  intended  to  prevent  the  Court  of  Equity 
from  giving  relief  in  a  case  of  a  plain,,  clear,  and  deliberate 
fraud.  The  words  of  Lord  Justice  Turner,  in  the  case  of  Lin- 
coln v.  Wright  (!),  where  he  said,  "  The  principle  of  this  Court 
is  that  the  Statute  of  Frauds  was  not  made  to  cover  fraud,"  ex- 
press a  principle  upon  which  this  Court  has  acted  in  numerous 
instances,  where  the  Court  has  refused  to  allow  a  man  to  take 
advantage  of  the  Statute  of  Frauds  to  keep  another  man's  pro- 
perty which  he  has  obtained  through  fraud.  It  is  difficult  to 
distinguish  this  case  from  that  of  Childers  v.  Childers  (*).  It 
is  consistent  entirely  with  Domes  v.  Otty  (s),  which  does  not  seem 
to  me  to  carry  the  matter  at  all  further  than  the  decision  of 
Lord  Justice  Turner  in  Lincoln  v.  Wright,  where  the  Statute  of 
Frauds  was  atttempted  to  be  set  up  in  the  same  way  by  a  man 

(l)  4  De  G.  &  J.  16.  01  De  <*•  &  J-  482. 

(•)  86  Beav.  208. 
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who  claimed  to  take  under  an  absolute  conveyance  instead  of  a 
mortgage. 

That  being  so,  the  Statute  of  Frauds  and  the  ground  of  sup- 
posed illegality  of  the  whole  transaction  being  set  aside,  the 
Defendant  comes  into  possession  of  this  property  as  a  trustee 
for  the  Plaintiff.  Then  he  says  that  although  he  was  made  a 
trustee  there  was  a  talk  about  his  becoming  the  purchaser.  He 
does  not  pretend  to  say  that  at  that  time  there  was  any  bargain, 
but  he  says  that  it  was  understood,  before  he  was  called  upon 
to  reconvey  the  property,  that  if  he  could  make  an  arrangement 
to  purchase  it  he  was  to  have  it. 

[His  Lordship  then  referred  to  the  statements  in  the  Defend- 
ant's answer,  and  to  the  evidence  on  this  subject,  and  continued :] 

There  is  no  direct  evidence  in  writing  in  support  of  the  De- 
fendant's contention,  and  it  appears  to  me  that  the  correspond- 
ence which  passed  between  the  Plaintiff  and  Defendant  with 
reference  to  the  arbitration  is  inconsistent  with  the  existence  of 
any  such  agreement.  I  am  of  opinion  that  the'  Defendant  has 
foiled  to  prove  his  case,  and  therefore  that  the  decree  is  quite 
475]  right  in  *declaring  that  he  is  to  be  treated  as  a  trustee  of 
the  property,  and  must  reconvey  it  to  the  representatives  of  the 
original  Plaintiff. 

Sir  G.  Mbllish,  L.J. : 
I  am  of  the  same  opinion. 

Solicitors  for  the  Plaintiff:  Messrs.  Edwards,  Layton>  £ 
Jacques,  for  Messrs.  Iveson  ft  MeUer,  Holmfirth. 

Solicitors  for  the  Defendant :  Messrs.  Gregory,  RowcUffes,  ft 
Bawle9  for  Messrs.  Kidd,  Jessop,  ft  Armitage,  Holmfirth. 
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Law  Reports,  18  Equity  Cases,  418. 
WSl  —  Clause  of  Forfeiture — Bankruptcy — Annulment. 

By  a  will  a  fond  was  given  (subject  to  a  prior  life  interest)  to  B.  for  life,  but 
it  was  provided  that  if  (amongst  other  things)  by  act  or  operation  of  law  he 
should  be  personally  deprived  of  the  receipt  and  benefit  of  the  bequest,  then  the 
life  interest  should  cease,  and  the  income  should  go  to  the  persons  entitled  in 
remainder.  At  the  time  of  the  determination  of  the  prior  life  interest,  and  for 
several  years  afterwards,  B.  was  a  bankrupt,  and  in  consequence  of  such  bank- 
ruptcy the  fund  was  paid  into  Court  under  the  Trustee  Belief  Act.  Before  any 
petition  was  presented  for  payment  of  the  fund,  or  application  of  the  income 
thereof  for  the  benefit  of  the  persons  entitled  in  remainder,  B.  procured  the 
annulment  of  this  bankruptcy  on  the  terms  that  the  past  dividends  should  be 
paid  to  the  assignee : 

Held,  that  B.  had  nevertheless  forfeited  his  life  interest. 

White  v.  ChUty  (")  and  Lloyd  v.  Lloyd  (")  distinguished. 

William  Parnham,  by  his  will,  dated  the  26th  of  October, 
1854,  devised  his  copyhold  estates  to  his  brother,  John  Parnham, 
for  life,  and  after  his  decase  empowered  Thomas  Garniss  and 

0)  See   ante,    Trappes   v.   Meredith,       (")  Law  Rep.,  1  Jfiq.,  872. 
page  264  and  note  page  268.  (*)  Law  Rep.,  2  Eq.,  722. 
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Joseph  Muskett  Yetts,  or  the  survivors  of  them,  or  his  heirs,  to 
sell  the  same  in  manner  therein  mentioned ;  and  the  testator 
gave  the  money  to  arise  from  such  sale,  after  payment  thereout 
of  all  expenses  attending  the  sale,  unto  and  equally  between  the 
children  of  the  testator's  sister,  Elizabeth  Ridley ;  and  the  testa- 
tor further  gave  and  bequeathed  unto  John  Parnham  and  Thomas 
Garniss,  their  executors,  administrators,  and  assigns,  all  the  stock 
in  the  £3  per  Cent.  Consolidated  Bank  Annuities  of  which  he 
should  be  possessed  at  the  time  gf  his  death,  upon  trust,  to  pay 
the  dividends  thereof  to  Elizabeth  Green  during  her  life,  and  after 
her  death  to  divide  the  same  equally  between  the  children  of 
his  said  sister,  Elizabeth  Ridley,  for  their  absolute  use  and 
benefit 

By  a  third  codicil  to  his  will,  dated  the  12th  of  April,  1861, 
the  testator  revoked  the  aforesaid  bequests,  so  far  as  they  re- 
lated to  the  sons  of  Elizabeth  Ridley,  and  directed  the  trustees 
of  the  shares  of  the  proceeds  of  sale  of  the  copyholds  and  of  the 
stock,  in  which,  but  for  that  codicil,  the  sons  of  Elizabeth  Ridley 
414]  would  have  *taken  an  absolute  interest,  to  stand  possessed 
thereo/  after  the  decease  of  John  Parnham  and  Elizabeth  Green 
respectively,  upon  trusts  for  investment  and  payment  of  the  in- 
come equally  between  the  sons  of  his  said  sister  during  their 
respective  lives,  so  long  as  they  respectively  should  not  do  any 
act,  as  thereinafter  mentioned,  to  deprive  themselves  respect- 
ively of  the  benefit  thereof;  and  the  testator  declared  that  it 
should  not  be  lawful  for  any  one  of  his  said  sister's  sons  to  as- 
sign, charge,  or  otherwise  dispose  of,  by  way  of  anticipation, 
the  interest,  dividends,  and  income  to  which  he  might  become 
entitled  as  aforesaid ;  and  in  the  event  of  any  one  or  more  of 
the  said  sons  of  his  said  sister  assigning  or  otherwise  disposing 
of  the  life  interest  thereinbefore  given,  or  if  by  act  or  operation 
of  law  he  should  be  personally  deprived  of  the  receipt  and 
benefit  of  the  aforesaid  bequests,  then  and  in  any  of  these  cases 
his  life  interest  should  immediately  cease,  determine,  and  be- 
come void ;  and,  on  such  event  occurring,  the  said  dividends, 
interest,  and  income  should  be  paid  to  the  person  or  persons 
entitled  to  the  same  under  the  bequest  thereinafter  contained ; 
and  from  and  after  the  decease  of  each  son  of  his  said  sister, 
or  upon  the  happening  of  any  of  the  events  thereinbefore  men- 
tioned, by  which  he  might  be  deprived  of  the  benefit  thereof, 
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the  principal  money,  income,  and  dividends  should  become 
divisible  amongst  all  and  every  the  children  of  such  son,  and 
be  payable  to  such  children  or  child  at  their  respective  ages  or 
age  of  twenty-one  years ;  and  in  case  of  the  death  of  any  one 
or  more  of  the  sons  of  his  said  sister,  without  leaving  any  child 
or  children  him  surviving,  or  born  in  due  time  afterwards,  then 
the  testator  gave  the  principal  of  the  funds  in  which  such  son 
was  to  have  such  life  interest,  subject  to  be  determined  as  afore- 
said, and  the  dividends,  interest,  and  income  thereof,  to  the 
daughters  of  his  said  sister,  share  and  share  alike. 

The  testator  died  on  the  16th  of  January,  1862. 

On  the  19th  of  August,  1864,  Richard  Ridley,  one  of  the  sons 
of  Elizabeth  Ridley,  was  adjudicated  a  bankrupt. 

On  the  4th  of  October,  1864,  John  Parnham,  the  tenant  for 
life  under  the  will  of  the  testator's  copyholds,  died.  Soon  after- 
wards the  copyholds  were  sold,  and  in  July,  1865,  the  share  of 
the  rents  of  the  copyholds  accrued  in  the  interval  between  the 
death  of  John  Parnham  and  the  sale,  and  of  the  proceeds  of  sale, 
to  which,  *but  for  his  bankruptcy,  Richard  Ridley*woxi]&  [415 
have  been  entitled  for  life,  was  paid  into  Court  under  the  Trustee 
Relief  Act. 

On  the  20th  of  June,  1867,  Elizabeth  Green,  the  tenant  for  life 
under  the  will  of  the  testator's  consols,  died.  In  October,  1867, 
the  share  of  the  consols  to  which,  but  for  his  bankruptcy,  Rich- 
ard Ridley  would  have  been  entitled,  was  paid  into  Court  under 
the  Trustee  Relief  Act. 

By  an  indenture  dated  the  13th  of  November,  1871,  Richard 
Ridley  assigned  to  the  assignees  in  his  bankruptcy  all  the  divi- 
dends which  had  then  accrued  on  the  two  funds  in  Court.  On 
the  21st  of  November,  1871,  the  bankruptcy  of  Richard  Ridley 
was  annulled.  Immediately  afterwards  he  presented  this  Peti- 
tion, praying  for  payment  of  the  past  dividends  on  the  funds  in 
Court  to  the  assignees  in  his  bankruptcy,  and  of  the  future 
dividends  to  himself. 

Richard  Ridley  had  no  child  who  had  attained  twenty-one. 

Mr.  Miller,  Q.C.,  for  the  Petitioner: 

The  Petitioner's  bankruptcy  was  annulled  before  any  on* 
came  in  and  claimed  the  income,  and  consequently  the  Peti- 
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tioner  is  now  entitled  to  receive  the  income :  White  v.  Chitiy  (l) 
Lloyd  v.  Lloyd  (2). 

Mr.  Fry,  Q.C.,  and  Mr.  Batten,  for  daughters  of  Elizabeth 
Ridley  and  persons  claiming  through  them : 

The  cases  cited  proceed  on  the  principle  that  if  a  bankruptcy 
is  annulled  in  the  interval  between  the  time  when  the  title  to  k 
fund  accrues  and  the  time  when  it  becomes  payable,  the  bank- 
rupt is  in  the  same  position  as  if  he  had  never  been  bankrupt, 
and  is  entitled  to  receive  the  fund,  if  it  has  not  been  intercepted 
in  the  meantime ;  but  they  do  not  decide  that  a  bankrupt  may 
remain  out  of  possession  for  ever  so  long  a  time,  and  then  come 
and  claim  the  fund.  This  view  of  the  cases  is  borne  out  by 
Trappes  v.  Meredith  (8).  In  this  case  the  material  times  to  be 
considered  are  those  at  which  the  first  dividend  on  the  two 
funds  became  payable;  at  those  times  the  Petitioner  was  bank- 
rupt, and  in  fact  the  payment  into  Court  was  occasioned  by  the 
bankruptcy.  How  can  it  be  said,  under  those  circumstances, 
that  the  fund  was  not  intercepted  ? 

416]  *It  was  decided,  in  Manning  v.  Chambers  (4),  that  words 
in  a  will,  in  terms  referring  to  future  bankruptcies,  extend  to  a 
bankruptcy  anterior  to  the  testator's  death,  and  that  a  forfeiture 
of  the  interest  intended  to  be  given  by  the  will  may  thus  be 
created.  The  intention  of  the  testator  is  supposed  to  be  that 
the  interest  shall  be  enjoyed  personally  by  the  legatee.  Where 
the  legatee  cannot  so  enjoy  it,  there  is  a  forfeiture ;  where  he 
can  so  enjoy  it,  by  procuring  an  annulment  of  his  bankruptcy, 
there  is  no  forfeiture,  as  was  decided  in  White  v.  Chitiy  (l)  and 
IAoyd  v.  Lloyd  (2).  Applying  that  principle  here,  the  question 
is,  will  Richard  Ridley  personally  enjoy  the  interest  in  the  fund  ? 
The  answer  is  No,  for  by  arrangement  the  past  dividends  are 
to  be  handed  over  to  the  assignee  in  his  bankruptcy. 

Sir  R.  Baggallay,  Q.C.,  and  Mr.  Tyssen,  for  the  trustees. 

Mr.  Miller,  in  reply  : 

The  supposed  distinction,  relied  on  by  Mr.  Fry,  was  taken  in 
IAoyd  v.  Lloyd,  and  disregarded.     There  is  nothing  in  the  cases 

P)  Law  Rep.,  1  Eq.,  372.  O  La^  Rep.,  9  Eq.,  229. 

0  Law  Rep.,  2  Eq.,  722.  (4)  1  Be  G.  &  Sm.,  282. 
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to  support  the  argument  founded  on  the  arrangement  with  the 
assignee.  The  payment  of  the  fund  into  Court  cannot  affect 
the  matter  any  more  than  if  it  had  been  retained  by  the  trus- 
tees. The  point  of  time  to  be  regarded  is  that  at  which  pay- 
ment is  made  to  a  person  entitled. 

The  assignment  of  the  13th  of  November,  1871,  relates  only 
to  past  dividends,  and  cannot  create  a  forfeiture. 


Feb.  12.    Lord  Romilly,  M.R. : 

I  am  of  opinion  that  this  is  a  clear  case  of  forfeiture,  and  that 
the  rents  and  dividends,  which  would  have  come  to  the  Peti- 
tioner but  for  his  bankruptcy,  have  been  intercepted  by  the 
person  to  whom  they  were  given  in  that  event.  I  agree 
that  the  payment  into  Court  cannot  affect  the  question ;  but 
the  payment  to  or  retention  by  1;he  trustees  is  a  clear  inter- 
position, and  they  hold  and  accumulate  the  income  exactly  as 
the  testator  has  directed  in  the  case  of  bankruptcy. 

♦The  cases,  therefore,  of  White  v.  Chitty  and  Lloyd  v.  [417 
Lloyd  have  no  application,  or  rather  the  reasons  given  for  those 
decisions  show  that  there  is  a  forfeiture  in  the  present  case. 

The  petition  must  be  dismissed  with  costs. 

Solicitors :  Mr.  Hendricks ;  Mr.  J.  M.  Yetts. 


Hudson  v.  Cook. 

M.R.  Feb.  15, 1872. 

Law  Reports,  18  Equity  Oases,  417. 

[1870  H.  181.] 

Bale  of  Real  Estate — Power  to  rescind  — Death  of  Purchaser  before  Completion 

Rescission  —  Rights  of  Heir. 

An  intestate  was,  at  the  time  of  his  death,  under  a  contract  to  purchase  realty, 
which  the  vendor  might  have  specifically  enforced,  but  which  he  afterwards  res- 
cinded under  a  power  thereby  reserved  to  him : 

Held,  that  the  heir  at-law  of  the  intestate  was  entitled  to  receive  the  purchase- 
money  out  of  the  intestate's  personal  estate. 
2  Eng.  Rep/]  4$ 
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On  the  2d  of  September,  1868,  John  Hudson  became  the  pur- 
chaser by  public  auction,  at  the  price  of  £910,  of  certain  here- 
ditaments described  in  the  particulars  of  sale  as  "  an  inclosed 
allotment  of  land  at  Shotocer,  with  a  brick  yard,  two  kilns,  and 
drying  shed,  containing  12a.  3r.  Op.,  of  which  2a.  1r.  10p.  is 
freehold,  and  the  remainder  copyhold  of  inheritance  of  the 
manor  of  Headirtglon,  in  the  county  of  Oxford"  The  conditions 
provided  that,  the  sale  should  be  completed  on  the  21st  of  De- 
cember, 1868,  that  all  objections  and  requisitions  on  the  title 
not  made  in  writing  and  delivered  to  the  vendor's  solicitor 
within  fourteen  days  of  the  delivery  of  an  abstract  whidh  should 
suggest  the  same  should  be  deemed  to  be  waived,  and  that,  in  this 
respect,  time  should  be  of  the  essence  of  the  contract ;  and  that 
if  any  objection  or  requisition  should  be  made  to  or  on  the  title 
which  the  vendor  should  be  unable  or  unwilling  to  remove  or 
comply  with,  he  should  be  entitled,  notwithstanding  any  inter- 
mediate treaty  or  negotiation,  to  rescind  the  contract  and  to  re- 
turn the  deposit-money  without  interest  or  expenses ;  and  that 
if  any  mistake  should  be  made  in  the  description  of  the  pro- 
418]  Pertyj  or  any  error  should  appear  in  the  *particulars  of 
sale,  such  mistake  or  error  would  not  annul  the  sale,  but  a  com- 
pensation should  be  taken  or  given  as  the  case  might  require. 

On  the  30th  of  September  an  abstract  of  title  was  delivered, 
by  which  it  appeared  that  the  property  was  being  sold  by  one 
William  Savours  Powell,  the  heir-at-law  of  William  Powell. 

On  the  12th  of  October  requisitions  were  delivered  on  behalf 
of  the  purchaser,  which  (amongst  other  things)  required .  that 
William  Savours  Powell,  who  had  not  been  admitted  to  the  copy- 
hold property,  should  be  admitted  at  his  own  expense.  The 
reply  to  this  requisition,  delivered  on  the  17th  of  October,  was 
that  he  would  be  admitted  before  completion. 

Subsequently,  in  November,  1868,  it  was  discovered  that  the 
property  comprised  3a.  3r.  10p.  freehold,  and  that  of  the  copy- 
holds part  was  held  of  the  manor  of  Headington,  and  part  of  the 
manor  of  Heddwgton.  There  was  some  difficulty  in  distinguish- 
ing these  different  parts,  and  consequently  in  ascertaining  to 
what  precise  portion  of  the  property  William  Savours  Powell 
ought  to  be  admitted  tenant  of  the  manors.  By  reason  of  this 
and  other  difficulties  the  purchase  was  not  completed  on  the 
21st  of  December,  1868. 
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On  the  16th  of  January,  1869,  John  Hudson  died  intestate. 
It  was  for  a  long  time  uncertain  who  was  his  heir-at-law  and 
customary  heir ;  ultimately  the  Plaintiff  (who  was,  at  the  death 
of  the  intestate  and  for  several  months  afterwards,  resident  in 
the  colony  of  New  Zealand),  succeeded  in  establishing  his  title 
as  such.  In  the  meantime,  in  April,  1869,  before  the  Plaintiff 
had  asserted  his  title,  the  vendor  rescinded  the  contract  under 
the  power  reserved  therein,  alleging  as  his  reasons  his  inability 
to  comply  with  the  requisition  as  to  the  admission  of  William 
Savours  Powell,  and  his  unwillingness  to  incur  further  delay. 
The  property  was  immediately  afterwards  sold  to  another 
person. 

The  Plaintiff  instituted  this  suit  against  the  legal  personal 
representatives  of  the  intestate,  seeking  for  payment  of  the  pur- 
chase-money of  £910  out  of  the  intestate's  personal  estate. 

By  their  answer  the  Defendants  submitted  that  the  Plaintiff 
had  not  sufficiently  proved  his  heirship.  They  admitted  assets, 
but  submitted  that  the  Plaintiff  was  not  entitled  to  payment 
thereout 

The  Plaintiff  proved  his  title  as  heir  in  this  suit 

*Mr.  Southgate,  Q.C.,  and  Mr.  Davenport,  for  the  Plaintiff:  [419 

At  the  time  of  the  intestate's  death  he  was  bound  by  a  con- 
tract which  the  vendor  might  have  specifically  enforced  against 
him,  and  the  heir-at-law  is  entitled  to  the  benefit  of  that  con- 
tract :  Garnett  v.  Acion  (l) ;  Whittaker  v.  Whittaker  (*) ;  Broome 
v.  Monck  (*) ;  Curre  v.  Bvwyer  (4). 

Sir  jB.  BaggaUay,  Q.C.,  and  Mr.  F.  P.  Morris,  for  the 
Defendants : 

We  admit  the  authority  of  the  cases  cited,  and  we  also  admit 
that  if  the  contract  was  put  an  end  to  for  reasons  arising  out 
of  the  state  of  the  intestate's  family  or  estate,  then  the  Plaintiff 
is  entitled. 

A  contract  may  be  rescinded  in  two  ways :  first,  under  a 
power  reserved  by  the  contract  to  the  vendor ;  secondly,  by 
reason  of  the  conduct  of  the  purchaser.  In  the  former  case,  rescis- 
sion puts  an  end  to  the  contract  in  toto,  and  puts  the  parties  in 

0)  28  Beav.,  883.  (■)  10  Ves.,  597. 

O  4  Bro.  C.  C,  31.  (4>  5  Beav.,  6. 
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the  same  position  as  if  the  contract  had  never  been  made ;  in 
the  latter  it  does  not,  and  if  there  is  a  binding  contract  at  the 
death  of  the  testator,  all  the  authorities  cited  apply.  But  this 
is  a  widely  different  case  :  the  vendor  has  rescinded  under  his 
power;  the  contract  was  thereby  avoided  ab  initio;  and  the 
result  is  the  same  as  if  the  contract  had  never  been  entered 
into. 

But,  further,  we  say  that  at  the  time  of  the  intestate's  death 
there  was  no  binding  contract.  The  case  of  Broome  v.  Manck 
shows  that  if  there  was  at  that  time  an  objection  which  the 
purchaser  might  have  taken,  the  claim  of  the  heir  is  excluded. 
Now  here  the  purchaser  contracted  to  buy  2a.  1r.  10p.  freehold 
and  10a.  1r.  30p.  copyhold.  It  turns  out  that  the  freehold  part 
comprises  1a.  2r.  Op.  additional ;  that  is  a  different  thing  from 
what  the  purchaser  contracted  to  buy,  and  he  is  entitled  to 
rescind :  AyUs  v.  Cox  (l). 

Lord  Romilly,  M.R. : 

The  only  question  in  this  case  is,  whether  on  the  16th  of 
420]  *January,  1869,  the  vendor  could  have  specifically  en 
forced  this  contract  against  the  intestate. 

A  vendor  may  be  justified  in  putting  an  end  to  a  contract  in 
consequence  of  delays  which  occur,  and  in  this  case  the^ absence 
of  the  heir  caused  delay  which  might  have  been  a  very  serious 
evil  to  the  vendor.  But  that  does  not  in  the  slightest  degree 
affect  the  question  ;  nor  does  the  right  of  the  vendor  to  put  an 
end  to  the  contract  in  the  slightest  degree  affect  the  right  of  the 
heir-at-law  to  insist  upon  the  benefit  of  the  contract,  assuming 
that  the  vendor  might,  if  he  had  been  otherwise  minded,  have 
specifically  enforced  the  contract  against  the  intestate.  Now  I 
do  not  think  that  the  circumstance  of  part  of  the  property 
being  freehold  and  part  of  it  being  copyhold  is  of  much  con- 
sequence, because,  according  to  the  conditions  of  sale  in  the 
first  instance,  the  intestate  bought  partly  freehold  and  partly 
copyhold  property ;  it  turns  out  that  this  is  true,  but  that  the 
amounts  of  each  differ  from  what  is  stated ;  but  the  only  con- 
sequence is,  if  the  whole  is  not  conveyed  to  him  according  to 
the  contract,  that  there  might  be  a  question  as  to  compensa- 
tion, but  it  would  not  set  aside  the  sale  or  make  it  a  bad  con- 

0  16  Beav.,  28. 
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tract,  which  it  would  be  if  the  whole  had  been  sold  as  copy- 
hold only  or  as  freehold  only.  Nor  do  I  think  that  there  is 
anything  to  show  that  the  title  was  bad.  The  absence  of  the 
heir-at-law  of  the  intestate  made  a  difficulty  about  the  admis- 
sion to  the  copyholds :  but  that  does  not  in  the  slightest 
degree  affect  the  question,  as  was  shown  very  clearly  in  the 
case  of  Broome  v.  Monck.  The  principle  in  all  these  cases  is, 
that  where  a  contract  is  entered  into  between  an  intestate  and 
another  person,  and  the  contract  has  not  been  completed  at  the 
intestate's  death,  the  money  and  the  land  are  to  go  as  if  the 
contract  had  been  actually  carried  into  execution,  and  I  think 
the  Plaintiff  is  entitled  to  have  the  money  which  would  have 
been  applied  in  the  purchase  given  to  him  instead  of  the  land 
itself.  I  am  also  bound  to  say  that,  as  the  Plaintiff  has  made 
out  his  claim  against  the  personal  estate,  the  costs  must  follow 
the  event  In  saying  that  I  do  not  mean  to  impute  the  slightest 
impropriety  to  the  administrator  in  requiring  the  Plaintiff  to 
prove  his  title  very  clearly.  ♦ 

Solicitors  :    Mr.    John    PhUpot;    Messrs.    Hayes,    Tioisdm, 
Parker  $  Co. 


Feb.  28. 1872. 
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Law  Reports,  18  Equity  Cases,  421. 

[1871  J.  32.] 

Injunction — Secret  Preparation —  Use  of  Name  of  Discoverer — Advertisement 

as  "only"  Genuine. 

Any  person  who  has,  without  the  use  of  unfair  means,  become  acquainted 
with  the  mode  of  compounding  a  secret  unpatented  preparation  may,  after  the 
death  of  the  original  discoverer,  make  and  sell  the  compound,  describing  it  by 
the  name  of  the  discoverer,  provided  he  does  not  lead  the  public  to  suppose 
that  his  preparation  is  the  manufacture  of  the  successors  in  business  of  the 
original  discoverer ;  but  he  must  not  assert  that  his  is  the  only  genuine  article, 
or  suggest  that  the  article  manufactured  by  the  successors  of  the  original  dis- 
coverer is  spurious. 
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Previously  to  1833,  Robert  James,  a  lieutenant  in  the  army, 

discovered  the  secret  of  a  chemical  preparation,  or  ointment, 
which  became  widely    known  as  "  Lieutenant  James9  Horse 

Blister,"  and  is  extensively  used  in  the  cure  of  certain  injuries 

to  horses.     The  discovery  was  never  patented. 

Robert  James,  the  discoverer,  died  in  1865.  Under  or  by 
virtue  of  certain  deeds  executed  by  him  in  his  lifetime,  the 
whole  benefit  of  his  invention,  together  with  the  exclusive 
right  of  signing  his  name  on  the  labels  placed  on  the  ointment, 
had  become  vested  in  the  Plaintiffs,  Robert  Swan  James  and 
James  James,  as  trustees  for  the  benefit  of  the  families  of  the 
discoverer  and  one  of  his  brothers.  Isabella  James,  one  of  the 
beneficiaries  under  these  deeds,  was  joined  as  co-Plaintiff  in  this 
suit  with  the  said  trustees. 

The  Defendant  Robert  Joseph  James  was  a  son  of  the  Plain- 
tiff Robert  Swan  James,  and  had  been  employed  by  him  for 
some  time  previously  to  1865  in  manufacturing  the  blister,  and 
while  so  employed  had,  as  the  bill  alleged,  become  acquainted 
with  the  secret,  but  had  been  strictly  enjoined  by  his  father, 
and  was  under  an  implied  promise,  not  to  disclose  it  to  any 
person.  Such  injunction  and  promise  were  however  denied  by 
the  said  Defendant. 

Some  time  in  1867  the  Defendant  Robert  Joseph  James,  in 
conjunction  with  his  co-Defendant,  Vernon  Southee,  began  to 
422]  manufacture  *an  ointment,  and  to  sell  and  advertise  it  as 
"  Lieutenant  James9  Horse  Blister."  About  the  same  time  he 
dropped  his  second  name  of  Joseph,  and  called  and  signed 
himself  Robert  James  only;  and  he  placed  such  signature  on 
the  labels  annexed  to  the  pots  of  ointment  manufactured  and 
sold  by  himself  and  his  co-Defendant.  Such  pots,  in  size,  form, 
color,  and  general  appearance,  resembled  those  used  by  the 
Plaintiffs ;  and  the  directions  for  use  which  accompanied  the 
pots  of  the  Defendants  were  almost  a  verbatim  copy  of  those 
which  accompanied  the  pots  of  the  Plaintiffs.  The  Defendants' 
pots,  however,  had  a  horse's  head  delineated  on  the  top.  This 
mark  did  not  appear  on  the  Plaintiffs'  pots,  on  which  the  sig- 
natures of  the  Plaintiffs  Robert  Swan  James  and  James  James 
were  placed  in  addition  to  that  of  the  inventor  Robert  James. 

The  form  of  advertisement  used  by  the  Defendants  was  in 
part  as  follows : 
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"Horses.  —  Lieutenant  James's  Blister,  manufactured  by 
JRobert  James,  the  grandson  of  the  inventor,  and  made  by  him 
for  Lieutenant  James  for  several  years  and  up  to  the  time 
of  his  death  in  1865.  Used  in  all  the  leading  studs  in  Great 
Britain,  and  on  the  Continent,  and  after  thirty-six  years 
general  use  universally  admitted  to  be  the  best  blister  ever 
made.  The  public  are  cautioned  against  a  spurious  imitation 
of  this  blister.  None  is  genuine  without  the  trade-mark  —  a 
horse's  head  —  on  the  top  of  each  pot,  and  the  signature 
*  Robert  James.9 " 

The  Plain tiffe,  on  the  other  hand,  both  before  and  after  1867, 
issued  advertisements  containing  the  following  passage :  "  Cau- 
tion.—  None  is  genuine  without  the  signature  of  the  pro- 
prietors on  the  top  label  of  every  pot,  to  counterfeit  which  is 
forgery."  Subsequently  to  1867  the  Plaintiffs  issued  adver- 
tisements stating  that  the  "  only  genuine  "ointment  was  to  be 
had  at  certain  agents  of  theirs  therein  named. 

The  Defendants  had  recently  issued  circulars  containing  tes- 
timonials, as  to  the  value  of  the  preparation  known  as  "  Lieu- 
tenant James9  Horse  Blister,"  two  of  which  were  from  the 
Adjutant-General  of  the  Cavalry,  and  from  Professor  Coleman 
of  the  Veterinary  College ;  and  the  third  was  an  extract  from  the 
monthly  * Journal  of  Veterinary  Science.  These  were  all  [423 
given  in  the  first  instance  with  reference  to  the  preparation  of 
the  original  discoverer. 

Under  these  circumstances,  the  bill  was  filed  to  restrain  the 
Defendants  from  selling  any  ointment  under  the  name  of  Lieu- 
tenant James9  Horse  Blister,  or  from  using  the  name  of  Lieu- 
tenant James  as  part  of,  or  in  connection  with,  any  labels  affixed 
upon  any  pots  of  ointment  sold  by  or  on  behalf  of  the  Defend- 
ants, or  either  of  them ;  and  from  selling  any  pots  of  ointment, 
and  from  using  or  circulating  any  handbills,  testimonials,  or 
certificates  of  merit  similar  to,  or  copied  from,  or  being  merely 
a  colorable  imitation  of,  the  pots  of  ointment  sold,  or  the  hand- 
bills, testimonials,  or  certificates  used  or  circulated  by  the  Plaint- 
iffs ;  for  an  account,  and  for  delivery  up  and  cancellation  of  the 
labels,  handbills,  testimonials,  and  certificates  complained  of. 

The  cause  now  came  on  to  be  heard. 
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The  Solicitor- General  (Sir  G.  Jessel),  and  Mr.  JJookson,  for  the  / 

Plaintiffs : 

Putting  aside  the  question  whether  the  Defendant  did  or  did 
not  obtain  the  secret  by  a  breach  of  trust,  we  admit  that  the  De- 
fendant is  entitled  to  say  that  he  makes  a  preparation  which  is 
as  good  as  that  made  by  the  Plaintiffs,  or  as  good  as  that  known 
as  "  Lieutenant  James9  Horse  Blister,"  or  even  that  the  prepara- 
tion he  makes  is  compounded  in  the  same  way  as  "  Lieutenant 
James*  Horse  Blister,"  but  he  must  not  advertise  it  as  being 
"  Lieutenant  James9  Horse  Blister."  That,  in  effect,  is  asserting 
it  to  be  manufactured  by  the  Plaintiffe,  who  alone  are  entitled 
to  use  the  name  of  the  discoverer  as  the  designation  of  the  pre- 
paration manufactured  by  them.  A  person  may  manufacture 
"  long  cloths,"  and  may  say  that  they  are  as  good  as  "  Horrocks  /' " 
but  he  must  not  sell  his  manufacture  as  "  Horrocks9  Long  Cloths." 
In  some  cases  the  name  of  the  original  maker  of  a  preparation 
has  become  the  trade  name  of  the  article ;  as,  for  example,'  in 
the  case  of  "  Harvey9 s  Sauce ;"  but  here  the  preparation  has  never, 
so  far  as  appears,  been  manufactured  by  any  persons  other  than 
the  Plaintiffs  and  the  Defendants,  and  there  is  no  ground  for 
holding  that  "  Lieutenant  James'  Horse  Blister  "  has  become  a 
mere  trade  name.  All  the  circumstances  go  to  show  that  there 
424]  *s  a  deliberate  attempt  to  ^mislead  the  public  on  the  part 
of  the  Defendants.  The  principles  laid  down  in  Cocks  v. 
Chandler  (l)  govern  the  case. 

Further,  we  say  that  we  are  entitled  to  an  injunction  on  the 
ground  of  breach  of  trust :  Youatt  v.  Winyard  (*) ;  zMorison  v. 
Moat  (3). 

Lord  Romilly,  M.R. : —  There  are  two  points  upon  which  I 
wish  to  hear  the  Defendants.  I  think  they  must  not  use  the 
name  of  Robert  James  simply,  but  must  put  Robert  Joseph  James. 
I  also  think  they  must  not,  in  any  advertisement  or  in  any  cir- 
cular, use  any  expression  which  asserts  or  suggests  that  the  thing 
manufactured  by  the  Plaintiffe  is  either  spurious  or  not  genuine. 
I  will  state  my  reason  for  that.  First,  I  am  of  opinion  that  when 
a  person  has  discovered  a  valuable  invention,  and  has  not 
patented  it,  any  one  who  has  discovered  the  ipgredients  (I  am 
not  talking  of  the  case  of  a  breach  of  trust,  or  of  fraud,  or  the 
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like)  may  sell  those  ingredients,  and  may  use  the  name  of  the 
person  who  has  discovered  them  after  his  death,  but  not  in  his 
lifetime,  so  as  to  suggest  they  are  made  by  him.  In  this  case 
Lieutenant  James  discovered  a  process  for  making  a  very  valuable 
blister  for  horses.  As  soon  as  he  died  that  became  a  matter  of 
commercial  trade,  and  any  person  might  make  Lieutenant  James9 
blister  for  horses  after  that  time,  provided  he  had  got  the  pres- 
cription for  that  purpose  properly  and  fairly.  Any  one  who,  in 
the  course  of  the  business,  has  ascertained  how  it  is  made,  and 
chooses  to  state  to  the  public  that  he  has  heard  how  Lieutenant 
James*  blister  for  horses  is  made,  in  my  opinion  is  entitled  to 
publish  himself  as  making  Lieutenant  James'  blister  for  horses, 
provided  he  does  not  say  anything  to  show  that  it  was  made  by 
the  person  to  whom  Lieutenant  James  has  left  his  property.  If 
there  had  been  a  question  of  fraud,  or  the  Defendants  were  act- 
ing contrary  to  an  agreement,  by  which  they  were  not  entitled 
to.  do  what  they  have  done,  then  the  Court  would  interfere ;  but 
that  is  not  the  question  here,  for  what  the  Plaintiffs  in  this  case 
really  complain  of  is  not  of  the  Defendants'  making  the  prepara- 
tion, but  of  their  calling  it  Lieutenant  James*  Blister.  I  am  of 
opinion  they  are  entitled  to  call  it  Lieutenant  James9  Blister, 
because  it  has  acquired  *that  title  in  the  commercial  world  [425 
in  the  same  manner  as  the  Beading  Sauce  or  Harvey's  Sauce. 
Anybody  has  a  right  to  sell  sauce  as  Harvey's  Sauce,  provided 
he  does  not  suggest  that  it  is  made  by  the  original  proprietor, 
or  take  the  name  of  Lazenby  or  the  like,  or  say  that  it  is  the 
original  Harvey  Sauce  that  he  is  making.  In  all  those  respects 
I  am  of  opinion  the  Court  would  interfere ;  but  if  in  every  re- 
spect the  preparations  of  the  Plaintiffs  and  the  Defendants  are 
exactly  the  same,  and  if  the  fact  of  the  Defendants  having  got 
those  ingredients  together  is  not  untrue  (for  otherwise  they 
might  be  restrained),  then  they  may  use  the  name  which  that 
blister  bears  in  the  market ;  but  they  cannot  say  that  it  is  made 
by  the  Plaintiffs,  or  use  their  names  for  that  purpose.  I  am, 
therefore,  of  opinion  that  they  are  not  at  liberty  to  put  the  name 
of  Robert  James  upon  their  labels  and  upon  their  pots  (subject 
to  what  I  may  hear  from  Sir  Richard  Baggallay  upon  that),  be- 
cause that  is  asserting  that  theirs  is  the  actual  blister  which  be- 
longed to  Robert  James.  The  Defendants  must  not  lead  the 
public  to  suppose  that  this  is  actually  the  manufacture  of  Robert 
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James  himself;  they  must  put  the  words  Robert  Joseph  James  on 
their  labels ;  and  they  must  not  make  the  labels  so  much  alike 
as  to  make  them  appear  to  denote  that  the  article  is  made  by 
Robert  James.  The  Defendants  may  use  the  words  "  Robert 
James"  as  indicating  it  is  Robert  James9  blister,  as  they  may  use 
the  words  "  Lieutenant  James3  blister ;"  but  they  must  not  use 
anything  that  looks  like  a  signature  to  show  that  Robert  James 
is  the  manufacturer  or  owner  of  that  particular  article.  In  that 
respect  I  think  they  are  wrong ;  and  I  am  also  of  opinion  that 
they  are  wrong  in  asserting  that  theirs  is  the  only  Lieutenant 
James7  blister,  or  in  asserting  that  the  Plaintiffs'  preparation  is 
not  genuine.  .The  Defendants  are  not  entitled  to  cast  any  slur 
upon  the  Plaintiffs,  who  are  the  persons  who  have  derived  from 
the  original  inventor  the  right  to  the  property,  and  the  right  to 
make  the  blister.  1  will  also  state  this,  that  the  Defendants 
having  a  right  to  sell  the  goods,  have  a  right  to  praise  them  as 
much  as  they  like,  and,  therefore,  to  use  the  testimonials  and 
every  comment  which  praises  the  goods. 

Sir  iJ.  Baggallay,  Q.O.,  and  Mr.  Townsend,  for  the  Defendants, 
said  that  they  were  ready  to  alter  their  labels  and  advertisements 
426]  *in  the  *wo  particulars  mentioned  by  the  Master  of  the 
Bolls ;  but  pointed  out,  as  to  the  first,  that  the  name  "  Robert 
James"  formed  no  part  of  the  Plaintiff's  trade-mark,  and  that  the 
use  of  that  name  by  the  Defendants  was  not. sought  to  be  re- 
strained by  the  bill ;  and  as  to  the  second,  that  the  Plaintiffs  were 
themselves  in  the  habit  of  advertising  their  preparation  as  the 
only  genuine,  and  could  not  complain  of  the  Defendants  doing, 
the  same  thing. 

Lord  Romilly,  M.R. : 

Upon  this  part  of  the  case  I  am  against  the  Defendants.  The 
latter  part  of  the  argument  opens  a  question  which  I  do  not 
know  has  ever  been  determined,  and  which  it  is  quite  clear  that 
I  could  not  determine  in  this  case.  Lieutenant  James  discovered 
a  valuable  ointment  for  blistering  horses.  He  assigns  it  to  per- 
sons who  carry  on  the  business  and  sell  his  blistering  ointment, 
there  being  nobody  else  in  the  field,  and  they  state,  with  per- 
fect propriety,  that  the  only  genuine  one  is  theirs.  Another 
person  gets  the  recipe  in  such  a  form  that  he  is  entitled  to  use 
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it ;  and  thereupon  he  says,  "  I  am  the  only  genuine  one."  I  am 
of  opinion  that  he  is  not  entitled  to  say  that ;  but  is  he  there- 
upon entitled  to  file  a  bill,  and  call  upon  the  others  to  alter 
their  advertisements  ?  I  do  not  know  that  that  has  ever  been 
determined :  all  I  can  say  is,  that  that  would  be  relief  which  1 
could  not  give  in  this  suit.  I  am  satisfied  the  Defendants  are 
not  entitled  to  say  theirs  is  the  only  genuine  blister  ointment. 
The  expression  in  the  Plaintiff's  advertisement  is,  that  none  is 
genuine  without  the  signature  of  the  proprietors  is  on  the  top 
label  of  every  pot,  to  counterfeit  which  is  forgery.  This  is  per- 
fectly- true.  All  that  any  other  person  is  entitled  to  is  to  put 
his  own  name  on  the  top  of  the  pot  The  assertion  of  the  De- 
fendants goes  much  beyond  that,  for  they  state  this,  that  the 
public  are  cautioned  against  a  spurious  imitation  of  this  blister. 
"  None  is  genuine  without  the  trade-mark — a  horse's  head — on 
the  top  of  each  pot,  and  the  signature  *  Robert  James9.99  If  by 
signature  is  meant  the  signature  which  I  assume  is  supposed  to 
be  the  facsimile  of  the  original  inventor,  that  is  involved  in  the 
question  of  whether  the  Defendants  have  not  merely  a  right  to 
sell  Robert  James9  or  Lieutenant  James9  blister,  but  to  use  the 
signature  of  Robert  James.  It  appears  to  me  that  that  signature 
would  *lead  the  public  to  suppose  that  the  article  was  [427 
prepared  by  the  inventor  himself,  and  I  do  not  think  the  De- 
fendants are  entitled  to  do  that.  If  the  name  of  the  original 
inventor  had  not  been  Robert  James,  I  think  the  case  would 
have  been  very  different ;  but  the  name  of  the  inventor  being 
Robert  James',  and  signed  as  such,  I  think  that  the  Defendants' 
ointment  ought  to  be  sold  in  pots  bearing  the  full  signature  of 
Robert  Joseph  James,  and  not  the  signature  of  Robert  James  alone. 
The  Defendants  allege  that  they  had  always  signed  as  Robert 
James;  but,  upon  the  evidence,  I  am  by  no  means  satis- 
fied that  that  is  so.  I  think  the  Defendants  ought  to  be  restrained 
from  using  the  name  of  Robert  James  alone,  but  they  may  use 
Robert  Joseph  James  or  R.  J.  James.  I  think  they  must  also  be 
restrained  from  saying,  in  any  of  their  circulars  or  advertise- 
ments, that  none  is  genuine  without  the  trade-mark  —  a  horse's 
head  —  on  the  top  of  each  pot,  and  the  signature  Robert  James, 

and  from  stating  or  inserting  in  their  advertisements  or  circulars 
any  words  or  expressions  asserting  or  suggesting  that  the  oint- 
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ment  manufactured  and  sold  by  the  plaintiffs  is  spurious.     This 
is  not  a  case  in  which  I  can  give  any  costs. 

Solicitors :  Mr.  Sydney  Gedge  ;  Mr.  JR.  Southee. 


Bloomer  v.  Spittle. 

Feb.  12, 13, 26, 1872. 

Law  Reports,  18  Equity  Cases,  427. 

[1870  B.  282.] 

Vendor  and  Purchaser — Suit  to  rectify  Conveyance — Mistake —  Option  to  eet 

aside  Transaction. 

The  conveyance  made  in  1866,  upon  a  sale  of  land  by  5.  to  2?.,  contained  a  reserva- 
tion to  8.  of  minerals.  Four  years  subsequently  B.  filed  a  bill  against  8.,  alleging 
that  the  reservation  was  inserted  in  the  conveyance  under  a  mistake  common  to 
both  parties,  and  recently  discovered  by  him,  and  praying  for  the  rectification  of 
the  conveyance  by  the  omission  of  it.  8.  put  in  an  answer  denying  the  mistake 
and  claiming  the  benefit  of  the  reservation ;  and  afterwards  died  before  he  could 
be  cross-examined : 

Held,  that  although,  in  the  opinion  of  the  Court,  a  mistake  common  to  both 
parties  had  been  made,  of  which  8.  sought  to  take  an  improper  advantage,  yet  a 
428]  simple  decree  for  rectification  could  not  be  made  after  the  lapse  of  *time  and 
against  the  oath  of  one  of  the  parties ;  but  that  the  Defendants,  the  representa- 
tives of  8.  were  entitled  to  the  option  of  having  the  conveyance  rectified,  or  the 
whole  transaction  set  aside ;  and  in  the  event  of  the  Plaintiff  not  choosing  to 
accept  the  latter  alternative,  the  bill  must  be  dismissed  without  costs. 

This  was  a  suit  instituted  for  the  purpose  of  rectifying  a  con- 
veyance made  on  a  sale. 

On  the  16th  of  September,  1865,  an  agreement  in  writing 
was  made  between  John  Spittle  (therein  called  the  vendor),  of 
the  one  part,  and  the  Plaintiff,  Caleb  Bloomer  (therein  called  the 
purchaser),  of  the  other  part.  This  agreement  contained  the 
following  clauses : 

"  First :  The  vendor  agrees  to  sell,  and  the  purchaser  to  pur- 
chase, for  the  sum  of  £2000,  the  dwelling  house  and  heredita- 
ments at  Hill  Top  aforesaid,  in  the  respective  occupations  of 
George  Thomson,  Richard  Clewes,  and  Henry  Williams,  shown  on 
the  plan  hereto.    The  purchaser  to  pay  a  deposit  of  £5  per  cent. 
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on  and  in  part  of  his  purchase-money  on  the  execution  of  this 
agreement. 

"  Third :  And  it  is  further  agreed  that,  notwithstanding  the 
sale  and  purchase  hereby  agreed  upon,  the  vendor  may  (with- 
out entering  on  the  surface)  work  the  mines  under  the  land 
hereinafter  agreed  to  be  leased,  without  being  responsible  for 
any  damage  thereby  occasioned  to  the  premises,  the  subject  of 
this  agreement. 

"  Fourth :  And  further,  that  the  vendor  shall  lease  to  the 
purchaser  for  the  term  of  seven  years,  from  the  25th  day  of 
March  next,  the  field  of  land  shown  on  the  said  plan,  at  the 
yearly  rent  of  £10 ;  but,  nevertheless,  with  a  reservation  to  the 
vendor  of  all  mines  under  the  said  field,  with  power  to  work 
the  same  (not  entering  upon  the  surface  of  the  said  field)  with- 
out being  responsible  for  any  consequent  damage,  and  subject 
to  a  condition  that  if  the  vendor  should  be  desirous  of  selling  the 
said  demised  land,  or  any  part  thereof,  he  shall  be  at  liberty  at 
any  time  to  determine  the  said  term  upon  giving  to  the  said 
purchaser  twelve  calendar  months'  notice  of  his  intention  so  to 
do.  And  in  the  said  lease  the  vendor  shall  covenant  with  the 
said  purchaser,  that  during  the  said  term  he  will  not  sell  the 
demised  land,  or  any  part  thereof,  to  any  person  without  having 
first  offered  the  same  for  sale  (at  the  same  or  a  less  price)  to  the 
said  Caleb  Bloomer" 

♦At  the  foot  of  the  agreement  was  a  rough  sketch  of  [429 
the  property  agreed  to  be  sold  and  of  the  field  agreed  to  be 
demised. 

The  sale  was  carried  into  effect,  and  the  conveyance  of  the 
land  purchased  by  the  Plaintiff  was  executed  by  Spittle  in  April, 
1866.  This  conveyance  contained  an  exception  and  reservation 
to  Spittle  of  all  mines  of  coal  and  ironstone  under  the  property 
conveyed. 

Subsequently  to  the  date  of  the  conveyance,  the  Plaintiff  ex- 
pended considerable  sums  in  repairs  and  the  erection  of  new 
buildings  on  the  property. 

In  July,  1870,  Spittle  advertised  the  minerals  under  the  pro- 
perty for  sale ;  and  thereupon  the  Plaintiff  filed  the  bill  in  this 
suit  against  Spittle,  alleging  that  the  exception  and  reservation 
of  minerals  had  been  inserted  in  the  conveyance  under  a  mu- 
tual mistake  of  the  Plaintiff  and  Spittle,  and  contrary  to  the  true 
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agreement  between  them ;  and  praying  for  a  rectification  of  the 
conveyance  by  the  omission  of  the  exception  and  reservation, 
and  for  an  injunction  to  restrain  Spittle  from  selling  or  working 
the  mines  and  minerals  comprised  therein. 

Spittle  put  in  an  answer  denying  the  mistake,  and  asserting 
that  the  conveyance  was  made  in  pursuance  of  the  real  agree- 
ment between  the  parties,  and  claiming  the  benefit  of  the  ex- 
ception and  reservation. 

Spittle  died  shortly  after  putting  in  his  answer.  The  suit  was 
revived  against  his  representatives,  and  now  came  on  to  be 
heard. 

It  appeared  that  the  agreement  of  the  16th  of  September, 
1865,  was  settled  at  an  interview  between  the  Plaintiff,  SpittU9 
and  their  respective  solicitors.  During  the  discussion  which 
preceded  the  final  settlement  of  the  agreement  the  Plaintiffs 
solicitor  made  some  pencil  interlineations  on  his  copy  of  it,  and 
these  interlineations  were  not  erased,  and  still  remained  on  the 
document  when  produced  at  the  hearing.  Spittle's  copy  was  not 
forthcoming. 

Upon  the  evidence  the  master  of  the  rolls  was  of  opinion  that 
the  partner  of  the  plaintiff's  solicitor,  who  prepared  the  draft 
conveyance,  was  misled  by  the  pencil  interlineations  into  sup- 
posing that  the  Plaintiff's  purchase  did  not  include  the  mines 
430]  *an(i  minerals,  and  that  he  accordingly  introduced  the 
exception  and  reservation  complained  of  into  the  draft;  that 
the  agreement  as  set  out  above  truly  represented  the  agree- 
ment come  to  between  the  parties;  that  the  introduction 
of  the  exception  and  reservation  into  the  conveyance  was  a 
common  mistake ;  and  that  some  time  after  the  execution  of 
the  conveyance  Spittle  discovered  the  mistake,  and  resolved  to 
take  advantage  of  it. 

Mr.  Southgate,  Q.C.,  and  Mr.  Ince,  for  the  Plaintiff,  submitted 
that  the  evidence  showed  that  there  had  been  a  mistake  com- 
mon to  both  parties,  and  this  being  so,  that  the  Plaintiff  was 
entitled  to  the  relief  he  sought  t  Mortimer  v.  Shortali  (*) ;  Garrard 
v.  Frankel  (*) ;  Harris  v.  PeppefeU  (3) ;  Murray  v.  Parker  (*) ;  Davies 
v.  Fitton  (5). 

(»)  2  Dr.  &  W.,  868.  (*)  80  Beav.,  445.  (■)  Law  Rep.  5  Eq.,  1. 

0  19  Beav.,  305.  (•)  2  Dr.  &  W.,  225 
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Mr.  Fryy  Q.C.,  and  Mr.  Begg^or  the  Defendants,  contended 
that  it  was  not  conclusively  shown  that  there  was  a  common 
mistake,  or  that  the  mistake  had  occurred  in  reducing  the  con- 
tract to  writing,  or  in  expanding  the  contract  into  the  deed,  as 
ought  to  be  shown  :  Mortimer  v.  ShortaU;  Fowler  v.  Fowler  (*) ; 
and  that  the  cases  of  Garrard  v.  Frankel  and  Harris  v.  Peppered 
showed  that,  even  if  there  had  been  a  mistake,  rectification  was 
not  the  proper  relief;  and  they  cited  Humphries  v.  Home  (2)  and 
Beaumont  v.  Bramley  (3). 

Mr.  Southgate,  in  reply,  relied  on  Mortimer  v.  ShortaU  as  being 
almost  identical  with  the  present  case,  and  further  cited  Bob  v. 
BiUterwick  (*). 


Feb.  26.  Lord  Romilly,  M.R.,  after  stating  the  facte,  con- 
tinued : 

Th4  vendor,  Spittle,  died  pending  the  suit,  which  is  much  to 
be  regretted,  both  for  the  plaintiff  and  the  present  Defendants, 
*who  represent  Spittle,  and  have  only  done  their  duty  in  [431 
defending  this  suit  after  his  death.  His  examination  would 
unquestionably  have  thrown  considerable  light  on  the  subject. 
However,  on  the  facts  now  before  me,  I  have  come  to  the  con- 
clusion that  the  excepting  the  minerals  from  the  land  conveyed 
to  the  Plaintiff  in  fee  was  a  common  mistake ;  but  the  mistake 
was  fallen  into,  and  the  error  committed  by  the  solicitor  of  the 
Plaintiff,  in  April,  1866.  No  complaint  is  made,  in  conse- 
quence, it  is  alleged,  of  ignorance  of  the  fact,  until  upwards 
of  four  years  afterwards,  in  1870,  when  there  was  an  advertise- 
ment for  sale  of  the  minerals.  Now,  although  I  have  looked 
through  all  the  cases  on  the  subject,  I  have  not  discovered  any 
one  case  where,  under  such  circumstances,  the  Court  has 
adversely  and  compulsorily  altered  a  deed,  and  forced  upon  a 
Defendant  an   instrument  he  never  executed.    The  case  that 

0)  4  De  Q.  &  J.,  250.  O  T.  &  R.,  41. 

O  3  Hare,  276.  (4)  2  Pri.,  190. 
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most  resembles  the  present  is  that  of  Mortimer  v.  ShortaU  (*), 
which  unquestionably  is  very  like  it ;  but  it  does  not  appear  to 
me  that  that  case,  which  goes  farther  than  any  other  I  have 
seen,  goes  to  the  extent  of  this,  or  justifies  me  in  altering  the 
deed  in  this  case  after  so  great  a  lapse  of  time,  and  against  the 
oath  of  one  of  the  parties.  It  is  the  bounden  duty  of  the  pur- 
chaser, when  he  purchases  land,  to  look  at  his  conveyance,  and 
see  what  it  is  that  he  has  got. 

The  only  other  case  I  have  noticed  as  being  near  to  this  one 
is  that  of  Garrard  v.  Frcmkd  (2),  before  myself.  That  is  the  case  I 
propose  to  follow  on  the  present  occasion,  and,  without  going 
through  the  whole  of  the  evidence  to  explain  why  I  arrive  at 
the  conclusion  I  have  stated  (which  would  be  merely  useless), 
I  am  of  opinion  that,  if  the  Defendants  choose,  I  must  give 
them  the  option  of  having  the  deed  rectified  and  altered  as  the 
Plaintiff  seeks,  or*  of  having  the  whole  transaction  set  aside; 
and  then  the  Defendants  will  have  to  repay  the  purchase  money 
with  interest  at  4  per  cent  per  annum,  and  the  Plaintiff  will  be 
fixed  with  an  occupation  rent ;  and  there  must  be  an  inquiry 
to  ascertain  what  the  Plaintiff  was  entitled  to  in  respect  of 
repairs  and  lasting  improvements. 

As  a  general  rule,  the  costs  of  repairing  a  man's  own  blun- 
der fall  upon  himself,  and  he  ought  to  pay  for  it;  but  I  am 
432]  bound  to  *say  I  do  not  think  this  was  an  honest  defense 
of  Spittle's ;  and  that  being  so,  I  shall  give  no  costs  of  the 
proceedings  on  either  side.  If  it  had  been  simply  a  mistake, 
the  Plaintiff  would  have  had  to  pay  all  the  costs  of  rectify- 
ing it. 

Mr.  Southgate :  Possibly  the  Plaintiff  might  not  wish  to  have 
the  sale  set  aside,  and  in  that  case  perhaps  your  Lordship  will' 
give  us  the  option  of  dismissing  the  bill  without  costs. 

The  Master  of  the  Bolls  assented. 

Solicitors:  Messrs.  Duignan,  Button,  $  Smiles,  agents  for 
Messrs.  Duignan,  Lewis,  £  Lewis,  Walsall;  Mr.  T.  W.  Goldring, 
agent  for  Mr.  G.  B.  Smith,  Wolverhampton. 

Q)  2  Dr.  &  W.,  808.  (■)  30  Beav.,  445. 


voh  xmj  EQUITY  CASES.  877 

M  JL  Cockayne  ▼.  Harrison.  1873 


March  3, 4, 11, 1873. 

Cockayne  v.  Habbisok. 

[1869  C.  118.] 

Cockayne  v.  Harrison. 

Law  Reports,  13  Equity  Cases,  483. 

[1869  C.  160.] 

WW— Construction — Gift  for  Mft  of  Farm  and  Farming  Stock— Articles  gum  ipso 

usu  eonsumuntur. 

A  gift  for  life  of  a  business  and  stock  in  trade  confers  only  a  life  interest  in 
such  part  of  the  stock  in  trade  as  consists  of  consumable  articles. 

Secus,  where  the  gift  is  of  consumable  articles,  without  any  reference  to  trade 
or  business. 

James  Cockayne,  a  farmer,  was,  at  the  time  of  making  his 
will  and  at  hiB  death,  in  occupation,  as  tenant  from  year 
to  year,  of  two  farms,  one  at  West  Bridgford,  the  other  at 
Sneinton,  in  the  county  of  Nottingham.  By  his  will,  dated  the 
21st  of  October,  1868,  he  gave  to  his  wife  Jane  such  furniture 
(to  be  selected  from  the  testator's  furniture  at  West  Bridgford) 
as  should  be  sufficient  to  furnish  her  a  comfortable  room  at  his 
farm  at  Snemton,  which  furniture,  together  with  his  farming 
stock,  and  all  other  his  personal  estate  and  effects  at  Sneinton 
aforesaid,  the  testator  gave  and  bequeathed  to  his  wife  during 
the  term  of  her  widowhood,  and  *from  and  after  the  time  [433 
of  her  marrying  again  or  her  decease  he  gave  the  same  to  trus- 
tees upon  trust  for  sale.    He  died  on  the  28th  of  October,  1868. 

Two  suits  were  instituted  for  the  administration  of  his  estate, 
and  now  came  on  for  further  consideration. 

Part  of  the  stock  of  the  farm  at  Sneinton  consisted  of  cattle, 
stacks  of  hay,  and  other  consumable  articles.  The  question 
was,  what  interest  the  widow  of  the  testator,  who  had  married 
again,  took  in  these  articles. 

Mr.  Davei/j  for  the  Plaintiffs  in  the  first  of  the  two  causes, 
submitted  that  the  widow  took  a  life  interest  only  in  the  con- 
sumable articles. 

2  Eng.  Rep.]  48 
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Mr.  Fellows ,  for  the 'widow,  contended  that  the  gift  conferred 
an  absolute  interest  in  these  articles :  Randall  v.  Russell  Q) ; 
Andrew  v.  Andrew  (2).  The  Lord  Chancellor  had  come  to  an 
opposite  conclusion  in  Groves  v.  Wright  (3) ;  but  his  decision  was 
founded  on  special  circumstances  which  did  not  occur  in  the 
present  case,  and  had  not  been  followed  in  Bryant  v.  Easter- 
son  (*). 

Mr.  Davey,  in  reply,  relied  on  Gfroves  v.  Wright.  The  inten- 
tion of  the  testator  was  that  his  business  of  a  farmer  should  be 
carried  on,  and  the  gift  of  stock  was  made  as  incident  to  the 
gift  of  the  business.  If  a  wine  merchant  gave  his  business  to  a 
legatee  for  life,  it  could  never  be  contended  that  the  legatee  was 
intended  to  take  the  stock  in  trade  absolutely. 

Mr.  Fry,  Q.C.,  amicus  curiae,  referred  to  Phillips  v.  Beal  (5). 

Sir  R.  BaggaUay,  Q.C.,  and  Mr.  Miller,  Q.C.,  for  the  execu- 
tors. 


Mar.  11.    Lord  Romilly,  M.R. : 

The  question  in  this  case  is  as  to  the  effect  of  a  gift  for  life  of 
perishable  articles,  which  cannot  be  used  without  being  con- 
434]  *8umed.  It  arises  under  these  circumstances: — [His 
Lordship  stated  them.] 

I  am  disposed  to  think,  after  looking  at  all  the  cases,  and  par- 
ticularly at  that  of  Groves  v.  Wright  (*),  that  the  rule  cannot  be 
considered  as  quite  settled;  but  I  think  that  the  distinction 
which  I  took  in  Phillips  v.  Beal  (8)  is  sound,  and  that  I  ought 
to  follow  that  decision.  Here  is  a  gift  for  life  of  farming  stock 
which  is  made  in  connection  with  a  gift  for  life  of  the  business, 
the  stock  being  necessary  to  carry  on  the  business ;  and  I  think 

O  3  Mer.,  190.  '  O  2  K.  &  J.,  847. 

O  1  qoU.,  690.  O  5  Jut.  (N.S.),  166. 

0  82  Beay.,  25. 
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that  under  these  circumstances  the  legatee  is  bound  to  keep  up 
the  stock,  and  further,  that  if,  for  any  reason,  it  is  sold  off  and 
the  business  discontinued,  she  only  takes  a  life  interest  in  the 
proceeds.  Where  there  is  no  trade,  I  am  disposed  to  adopt  the 
view  taken  in  Randall  v.  Russell  (1),  and  to  hold  that  the  legatee 
takes  an  absolute  interest. 

Solicitors :  Mr.  W.  Berry  ;  Messrs.  Field,  Roscoe,  £  Co. 


Jan.,  26,1872 

♦Burgess  v.  Eve.  [450 

Law  Reports,  18  Equity  Gases,  450. 

[1870  B.  806.] 

General  Guaranty  under  Seal  —  Withdrawal  of  Guaranty. 

A  father,  being  desirous  of  obtaining  advances  for  his  son  from  a  bank,  gave 
the  son  a  promissory  note  for  £2000,  and  gave  the  bank  an  agreement  under  seal 
to  this  effect,  that,  in  consideration  of  the  bank  discounting  the  note  for' £2000 
for  his  son,  certain  deeds  and  documents  which  the  father  deposited  with  the 
bank  should  remain  with  the  bank  as  security  for  the  payment  of  aU  money  due 
"or  to  become  due  from  the  son  to  the  bank  on  any  account  whatsoever ;  and  that 
he  would  pay  the  bank  upon  demand  all  such  money,  and  he  thereby  charged 
the  property  comprised  in  such  documents  with  the  repayment  thereof : 

Held,  that  this  agreement  was  not  limited  to  the  £2000,  but  was  a  continuing 
guaranty  for  all  money  already  due,  or  which  should  become  due  from  the  son 
to  the  bank. 

Semble,  that  a  general  guaranty  under  seal  may,  under  certain  circumstances, 
be  withdrawn  upon  the  terms  of  paying  all  that  may  be  due  under  it  at  the  time 
of  giving  notice  of  withdrawal. 

This  was  an  adjourned  summons  upon  a  claim  by  the  London 
and  County  Banking  Company  against  the  estate  of  Edwin  Maeers, 
deceased. 

Edwin  Maeers  and  his  son  W.  H.  Maeers  were  builders,  and 
each  of  them  kept  an  account  at  the  Shoreditch  branch  of  the 
London  and  County  Bank. 

In  March,  1870,  W.  H.  Maeers,  who  at  that  time  had  over- 
drawn his  account  at  the  bank  to  the  amount  of  about  £3000, 
required  further  advances,  which  the  bank  agreed  to  make 

(»)  8  Mer.,  190. 
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upon  having  a  deposit  of  deeds  relating  to  certain  property  be- 
longing to  the  father,  and  upon  having  a  promissory  note  drawn 
by  the  father,  together  with  his  guaranty.  Accordingly,  a 
451]  promissory  note  for  *£2000  was  signed  by  the  father,,  who 
also  gave  to  the  bank  the  following  guaranty,  under  seal,  which 
was  on  a  printed  form  used  by  the  bank : 

"  To  W.  McKewan,  and  W.  J.  Norfolk,  Esqs.,  public  officers 
of  the  London  and  County  Banking  Company. 

"  Gentlemen, —  In  consideration  of  your  discounting  for  Mr. 
William  Henry  Maeers  my  promissory  note  to  him  for  £2000 
dated  this  day,  and  payable  four  months  after  date,  and  of  the 
sum  of  55.,  the  receipt  of  which  I  hereby  acknowedge,  I  deposit 
with  you  the  several  documents  mentioned  in  the  schedule 
hereunder  Written,  which  I  agree  shall  remain  with  you,  or 
other  the  public  officers  for  the  time  being  of  the  said  company, 
as  a  security  for  the  payment  to  you,  or  other  such  public  officers 
as  aforesaid,  of  all  money  due  or  to  become  due  from  him  to  the 
said  company,  of  whatsoever  members  or  proprietors  it  shall 
from  time  to  time  consist,  on  any  account  whatsoever,  including 
charges  for  interest,  commission,  and  all  costs,  charges,  and  ex- 
penses which  you  may  incur  in  enforcing  or  obtaining  payment 
of  such  money,  or  in  realising  this  or  any  forth er  security.  And 
I  agree  to  pay  you,  or  such  public  officers  aforesaid,  upon  de- 
mand, all  such  money.  And  I  hereby  charge  the  hereditaments 
and  premises  comprised  in  such  documents  respectively,  and 
all  fixtures  now  or  hereafter  thereon,  with  the  payment  thereof." 

There  was  evidence  to  show  that  the  guaranty  was  read  over 
to  the  father,  and  that  he  distinctly  understood  the  nature  of 
it,  and  believed  it  to  be  a  guaranty  of  the  general  debts  of  his 
son  ;  and,  ftirther,  that  he  had  frequently  inquired  of  the  bank 
and  of  his  son  how  much  he  was  liable  for.  The  son,  who  had 
now  become  bankrupt,  had  made  an  affidavit  stating  that  his 
father  had  signed  the  document  in  question  to  induce  the  bank 
to  advance  him  money  for  the  purposes  of  his  business,  and 
that  the  money  had  been  advanced  on  the  faith  of  the  guaranty. 

The  chief  clerk,  upon  the  question  coming  before  him  on  the 
17th  of  April,  1871,  disallowed  the  claim  of  the  bank  so  far  as 
it  rested  upon  the  guaranty,  on  the  ground  that  the  guaranty, 
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being  under  seal,  was  irrevocable,  and  the  guarantor  could 
never  have  intended  to  enter  into  an  obligation  which  was 
*beyond  his  power  of  subsequent  control,  and  was  inde-  [452 
finite,  and  consequently  most  burdensome  both  as  to  time  and 
amount  He  therefore  limited  the  claim  to  the  amount  of  the 
promissory  note.  Upon  the  question  coming  before  the  Vice- 
Chancellor  in  Chambers,  it  was  adjourned  into  court  for  argu- 
ment. 

Mr.  Glasse,  Q.C.,  and  Mr.  Wellington  Cooper,  in  support  of 
the  claim : 

It  is  difficult  to  see  how  there  can  be  a  doubt  about  the  words 
of  this  guaranty.  It  was  a  continuing  and  unlimited  guaranty, 
without  any  reservation  as  to  time  or  amount.  The  terms  here 
used  are  in  all  respects  covered  by  Hitchcock  v.  Humfrey  (*), 
Wood  v.  Priestner  (a),  and  Calvert  v.  Gordon  (*).  It  is  stated  in 
Smith's  Mercantile  Law  (4)  that  disputes  often  arise  upon  this 
subject,  and  the  best  rule  is  that  laid  down  by  Lord  EUenborough 
in  Merle  v.  Wells  (*),  that  if  a  party  means  to  confine  his  liability 
to  a  single  dealing  he  should  take  care  to  say  so.  In  that  case  the 
guaranty  was  for  any  debts  not  exceeding  £100,  which  A.  B. 
might  from  time  to  time  contract  in  the  way  of  his  business ; 
and  that  was  held  to  be  a  continuing  guaranty.  The  same 
decision  was  arrived  at  upon  very  similar  words  in  Mayer  v. 
Isaac  (•)  and  Bastow  v.  Bennett  (*). 

The  rule  is,  that  an  instrument  of  this  nature  should  be  con- 
strued strongly  against  the  party  giving  the  guaranty.  This 
is  laid  down  in  Masse  v.  Pritchard  (*),  and  there  is  nothing  in 
this  case  to  take  it  out  of  that  rule,  where  the  evidence  shows 
that  it  was  not  the  intention  of  the  parties  to  limit  the  guaranty. 
The  party  claiming  is,  therefore,  entitled  to  prove  against  the 
estate  for  the  full  amount  of  the  debt. 

Mr.  Cotton,  Q.C.,  and  Mr.  Nalder,  on  behalf  of  the  testator's 
estate : 

The  instrument  constituting  the  guaranty  in  this  case  is  by 

O  5  Man.  &  G.,  669.  (•)  2  Camp.,  218. 

(»)  Law  Rep.  2  Ex.  66,  282.  (•)  6  M.  &.  W.,  606. 

(»)  8  Man.  &  Ry.,  124.  p)  8  Camp.,  220. 

O  Page  464,  8th.  Ed.  f)  12  East,  227. 
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no  means  clear  and  distinct  in  favor  of  the  claimant's  view. 
There  must  be  some  limit  to  the  amount,  and  the  natural  con- 
453]  struction  *would  be,  that  the  guaranty  should  extend  to 
all  sums  of  money  due  to  the  amount  of  £2000.  At  the  time 
the  guaranty  was  given  there  was  as  much  as  £3000  due  on 
the  running  account  at  the  bank,  and  if  it  had  been  the  inten- 
tion of  the  father  to  guaranty  the  whole  amount,  that  fact 
would  have  been  stated.  It  is  evident,  therefore,  that  the  guar- 
anty must  be  limited  to  the  amount  of  £2000.  It  is  laid  down 
in  Addison  on  Contracts  (*)  that  the  Courts,  in  the  case  of  a 
surety  where  the  deed  is  under  seal,  will  lean  in  favor  of  a  con- 
struction limiting  the  liability  of  the  surety  to  some  particular 
supply  in  advance,  so  as  to  confine  it  within  an  ascertained  defi- 
nite limit,  rather  than  extending  it  to  a  general  and  continuous 
supply,  creating  an  indefinite  liability,  from  which  the  surety 
may  have  no  means  of  relieving  himself  during  the  whole  life 
of  the  principal.  On  the  other  hand,  this  is  not  so  in  the  case 
of  simple  contracts  not  under  seal.  This  distinction  arises 
because  a  continuing  suretyship  under  seal  is  not  revocable  — 
Hassell  v.  Long  (2),  and  the  liability  may  be  so  onerous  that  the 
Courts  are  unwilling  to  throw  a  liability  of  such  a  nature  upon 
the  surety,  except  upon  the  clearest  evidence  of  intention. 
Examined  by  this  test,  the  present  appears  a  case  where  the 
leaning  should  be%  as  far  as  possible,  in  favor  of  the  testator,  the 
surety,  since  the  contract,  as  contended  for  by  the  claimant,  not 
only  makes  the  surety  liable  for  an  indefinite  time,  but  also  for  an 
indefinite  sum,  and  in  which  latter  respect  this  case  is  an  instance 
of  a  more  onerous  responsibility  than  any  of  the  reported  cases. 
It  may  be  fairly  inferred  that  the  testator  did  not  intend  to 
enter  into  an  obligation  which  was  beyond  his  power  to  subse- 
quently control,  and  which  was  indefinite,  and,  therefore,  most 
burdensome  both  as  to  time  and  amount.  It  was  not  even  in 
his  power  to  give  notice  to  terminate  the  guaranty.  This  was 
decided  in  Calvert  v.  Gordon  (8).  A  guaranty  under  seal  is  the 
same  as  a  bond,  the  liability  under  which  cannot  be  terminated 
at  the  option  of  the  obligor ;  and  there  must  be  the  same  rule 
of  construction  in  this  Court  as  at  law. 

O  Page  564,  6th  Ed.  '  (*)  3  Man.  &  R.,  124 ;  Danson  &  Lloyd 

O  2  M.  &  S.,  863.  178. 
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Mr.  Glasse,  in  reply,  referred  to  Shepardy.  Beecher  (*),  *Smith's 
Mercantile  Law  (2),  and  Starkie  on  Evidence  (8),  and  the  [454 
cases  there  cited,  to  show  that  there  was  no  ground  for  saying 
that  a  guaranty  could  not,  under  some  circumstances,  he  re- 
voked, even  by  parol.  He  submitted  that  a  man  might  come 
to  this  Court  for  relief,  even  in  the  case  of  a  guaranty  under 
seal,  and  even  assuming  that  it  would  not  be  so  at  law.  In  this 
case  there  were  sufficient  circumstances  to  entitle  the  claimant 
to  relief  in  equity. 

Sir  R.  Malins,  V.C. : 

This  summons  raises  a  question  of  very  considerable  import- 
ance upon  bankers'  guarantys.  What  I  have  to  decide  is, 
whether  under  a  guaranty  dated  the  21st  of  March,  1870, 
signed  by  Edwin  Maeers,  the  testator  in  the  cause  in  which  this 
summons  is  taken  out,  he  became  liable  to  pay  only  a  particular 
debt  of  his  son  William  Henry  Maeers,  or  whether  he  became 
liable  to  pay  whatever  the  son  owed,  or  should  afterwards  owe, 
to  the  London  and  County  Bank,  to  whom  the  guaranty  was 
given. 

In  order  to  determine  that  question,  the  Court,  in  this  as  in 
other  matters,  will  put  itself  as  well  as  it  can  in  the  position  of 
the  parties  at  the  time  of  the  transaction,  and  from  the  surround- 
ing circumstances,  as  well  as  the  words  of  the  instrument,  ascer- 
tain what  was  the  real  intention  of  the  parties  to  it.  Looking 
at  the  surrounding  circumstances  I  have  this  —  the  father  and 
the  son  had  each  of  them  an  open  banking  account  with  the 
Shoreditch  Branch  of  the  London  aad  County  Bank,  with  which 
this  transactioa  was  carried  on.  The  son  was  in  business.  He 
wanted  money,  and  the  father,  in  order  to  enable  him  to  obtain 
money,  gave  his  son  his  promissory  note  for  £2000,  payable  to 
the  son's  order.  The  son  thereupon  indorsed  that  note.  The 
note  itself  was  useless  unless  he  could  get  money  upon  it.  It 
was  therefore  a  great  object  to  the  son,  as  well  as  to  the  father, 
desiring  to  support  his  son,  that  that  note  should  be  discounted. 
Under  these  circumstances  he  says  to  the  bank,  "  Will  you 
discount  that  note  ?  "  They  say,  "  Yes,  we  will,  upon  receiv- 
ing a  guaranty  from  you."  That  being  the  transaction,  the 
father  signs  this  guaranty  *  which  is-  addressed  to  the  [455 
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public  officers  of  the  London  and  County  Bank.    [The  guaranty 
is  already  set  out  in  the  statement]  ' 

If  the  intention  had  been  simply  to  guaranty  the  payment 
of  the  £2000,  it  would  not  have  been  necessary  for  E.  Maeers 
to  agree  to  pay  the  money,  because  it  was  his  own  promissory 
note,  and,  therefore,  his  personal  liability  was  already  commit- 
ted by  the  note  itself.  It  would  have  been  enough  to  say :  I 
lodge  with  you  these  deeds  and  other  documents  as  security  for 
the  payment  of  £2000,  as  well  as  charges  for  interest,  commis- 
sion, and  so  on,  if  it  is  not  paid ;  and  it  is  in  consideration  of 
your  discounting  my  note  for  £2000  and  65.  The  object  was, 
in  my  opinion,  to  give  a  general  guaranty.  The  bank  might 
very  well  have  said,  We  are  ready  to  discount  your  note,  but 
your  son  has  overdrawn  already,  and  he  is  very  likely  to  over- 
draw hereafter :  will  you  be  answerable  for  that  ?  The  father, 
desiring  to  renew  the  debt  of  his  son,  which  might  probably  be 
the  means  of  making  his  position  in  life,  says  to  the  bank, 
"  Not  only  will  I  be  liable  for  £2000,  the  amount  of  the  note 
you  have  discounted,  but  I  will  guaranty  that  you  shall  be  paid 
all  that  is  now  owing  to  you,  or  that  my  son  shall  hereafter  owe 
to  you."  It  seems  not  unreasonable  to  suppose  that  that  was 
the  intention  of  the  parties. 

It  is  sworn  to,  and  not  attempted  to  be  contradicted  (although 
it  is  very  true  that  the  father  is  dead,  and,  therefore,  cannot  be 
examined  as  a  witness,  and  this  is  a  claim  brought  in  the 
administration  of  his  estate),  that  the  deed  was  read  over  to  the 
father;  that  he  distinctly  understood  it  was  a  guaranty  of  the 
general  debts  of  his  son ;  that  he  frequently  inquired  what  he 
owed ;  that  he  knew  he  was  liable  upon  it  and  so  treated  it. 
Therefore,  when  I  look  at  the  surrounding  circumstances,  I 
should  say  that  the  intention  probably  was  such  as  is  expressed 
on  the  face  of  the  instrument. 

When  I  look  at  the  conduct  of  the  parties,  that  is  confirmed. 
If  I  look  at  the  conduct  of  the  father,  whose  estate  is  being 
administered,  I  find  that  he,  on  more  than  one  occasion,  stated 
that  that  was  his  understanding,  and  desired  to  know  what  he 
had  to  pay. 

I  have  been  referred  to  the  affidavit  of  the  son  as  evidence 
worthy  of  credit  The  son  is  stated  to  be  perfectly  indifferent 
456]  *upon  this  subject     Of  course  at  one  time  he  might  have 
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been  very  much  interested  in  throwing  the  liability  to  pay  this 
debt  upon  his  father,  but  he  has  become  bankrupt,  and  is,  there- 
fore, perfectly  indifferent  in  the  matter.  He  says :  The  testator 
Edwin  Maeers,  was  my  father,  and  signed  the  guaranty  to  in- 
duce the  London  and  County  Banking  Company  to  advance  me 
money  for  the  purposes  of  my  business.  They  did  so  advance 
me  money  on  the  faith,  as  they  told  me,  of  my  said  father's 
guaranty,  and  my  father  well  knew  the  nature  and  effect  of 
the  before  mentioned  deed  or  document  He  frequently  inquired 
of  me  how  much  I  owed  the  said  banking  company,  as  he  wished 
to  know  the  extent  of  his  own  liability  to  them.  The  same 
thing  is  stated  by  Mr.  Norfolk,  the  public  officer  of  the  London 
and  County  Bank,  to  whom  the  guaranty  was  given. 

Therefore,  whether  I  look  at  the  position  of  the  parties  be- 
fore the  transaction,  their  conduct  during  the  transaction,  or 
the  conduct  of  the  father  afterwards,  I  equally  come  to  the  con- 
clusion that  it  was  the  intention  of  the  father  to  guaranty  not 
only  the  £2000  in  question  on  the  note,  but  also  the  general 
debt  owing,  and  to  become  owing  by  the  son  to  the  bank.  Mr. 
Maters,  the  father,  was  a  man  of  business  advanced  in  life,  and 
we  may  therefore  give  him  credit  for  understanding  what  he 
signed ;  and  can  anything  be  more  explicit  than  the  language 
which  is  adopted  ?  "  I  deposit  with  you  the  several  documents 
mentioned  in  the  schedule  hereunder  written,  which  I  agree 
shall  remain  with  you,  or  other  the  public  officers  for  the  time 
being  of  the  said  company,  as  a  security  for  the  payment  to  you,  or 
other  such  public  officers  as  aforesaid,  of  all  money  due  or  to  be- 
come due  from  him."  What  is  the  extent  an  d  limit  of  that  ?  There 
is  no  limit  to  the  amount,  neither  is  there  any  limit  as  to  time. 
The  reasonable  construction  is,  whatever  my  son  may  become  in- 
debted to  you  during  any  period  of  his  life  I  guaranty  the  payment 
of.  Notwithstandingalllhave  heardinargument,Ithinkreason 
must  be  applied  to  the  construction  of  such  an  instrument  as 
this,  although  it  is  under  seal.  What  I  understand  it  to  mean 
is,  that  the  father  will  pay  such  sums  as  shall  become  due  to  the 
bank  while  the  son  remains  a  man  worthy  of  credit.  They  are 
not  to  give  credit  to  him  in  a  reckless  and  unwarrantable  man- 
ner after  he  has  become  *bankrupt  or  insolvent.  It  is  to  [457 
receive  a  reasonable  construction.  While  he  remains  an  ap- 
parently solvent  man,  I  guaranty  any  debt  that  he  may  owe  to 
2  Eno.  Rep.1  49 
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you  during  any  part  of  his  life  until  it  is  altered  by  the  revoca- 
tion of  the  guaranty.  That  is  the  construction  which  I  put 
upon  the  instrument.  I  am,  therefore,  of  opinion  that  the  in- 
strument is  a  guarantee  by  the  father  of  whatever  the  son  shall 
become  indebted  to  the  bank. 

But  then  it  is  said  that  this  ought  to  receive  a  more  limited 
construction,  because,  being  under  seal,  it  was  irrevocable. 
Authorities  have  been  cited  to  show  that  a  guaranty  under 
seal  is  irrevocable.  I  do  not  accede  to  that  view  of  the  law. 
Certain  guarantys  are  undoubtedly  irrevocable.  When  a  guar- 
anty is  of  the  fidelity  or  good  conduct  of  a  servant  or  clerk,  or 
person  in  a  confidential  position,  it  may  be  considered  as  a 
contract  by  the  employer  and  employed,  and  the  surety  on  his 
behalf.  Therefore  if  a  father  guarantys  the  fidelity  of  his  son, 
and  upon  the  faith  of  that  guaranty  the  son  obtains  a  situation, 
there  being  no  misconduct  on  the  part  of  tt^p  son,  reason  re- 
quires that  the  father  should  not  arbitrarily  have  the  power  of 
depriving  his  son,  or  any  person  whose  credit  he  guarantys, 
of  the  appointment  which  he  has  obtained  on  the  faith  of  the 
guaranty.  If  arbitrarily  and  without  the  fullest  justification 
he  desires  to  withdraw  that  which  he  has  deliberately  entered 
into,  I  am  of  opinion  under  such  circumstances  as  those  that  he 
would  have  no  right  to  withdraw.  But  if  there  is  misconduct 
on  the  part  of  the  person  whose  fidelity  is  guaranteed,  for  in- 
stance, if  a  man  guarantys  that  a  collecting  clerk  shall  duly 
account  for  all  moneys  received  by  him,  and  that  collecting  clerk 
is  found  to  have  embezzled  his  employer's  money,  reason  re- 
quires that  the  man  who  entered  into  the  guaranty  because  he 
believed  the  person  to  be  of  good  character,  when  he  finds  he 
is  not  so,  and  not  to  be  trusted,  should  have  the  power  of  saying, 
"  I  now  withdraw  the  guaranty  I  gave  you ;  I  give  you  full 
notice  not  to  trust  him  any  more."  Notwithstanding  all  that 
has  been  said,  I  am  clearly  of  opinion  that  a  person  who  has 
entered  into  such  a  guaranty,  and  who  is  therefore  responsible 
for  the  person  whose  fidelity  is  guaranteed,  has  a  right  to  with- 
draw from  that  guaranty  when  that  person  has  been  proved 
guilty  of  dishonesty. 

458]  *Ifl  there  anything  to  be  found  against  that  ?  I  have 
been  referred  to  the  case  of  Shepherd  v.  Beecker  ('),  which  was 
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before  Lord  King  in  1725.  What  wae  that  case  ?  The  son  of 
the  Plaintiff  was  apprenticed  to  a  merchant  at  Bristol.  It  was 
well  known  that  the  son  in  the  coarse  of  his  apprenticeship 
would  receive  his  master's  moneys.  The  father  guaranteed  the 
son's  fidelity.  Bat  the  son  was  guilty  of  an  embezzlement 
What  was  the  position  of  the  father  ?  The  father  was  put  in  a 
very  distressing  situation  by  the  conduct  of  his  son.  He  had 
either  a  decided  or  undecided  course  to  take.  The  decided 
course  would  have  been  to  have  said,  "  I  withdraw  the  guar- 
anty, and  require  the  bond  to  be  given  up ;  my  son  has  proved 
unworthy ;  he  ought  not  to  be  trusted  by  you,  nor  shall  he  be 
trusted  by  me ;  give  up  my  bond,  for  I  warn  you  that  I  will  not 
be  answerable  for  him  in  future."  Instead  of  taking  that  de- 
cided course,  the  father  said  that  he,  the  master,  ought  not  for 
the  future  to  trust  the  apprentice  with  any  cash,  or,  at  least, 
that  he  should  do  it  sparingly.  Therefore  the  father,  being 
willing  to  give  his  son  a  second  trial,  in  effect  says  :  "  As  he  has 
been  guilty  of  misconduct,  sparingly  trust  him  in  future ;  I  do 
not  say  do  not  trust  him  at  all."  Lord  King  says :  "  The  father 
having  given  this  bond  for  his  son's  fidelity,  though  there  was 
an  embezzlement,  and  though  the  father  sent  this  letter  to  the 
master  desiring  him  not  to  trust  the  son  with  receiving  cash  any 
longer,  yet  the  father  continued  bound,  and  ought  not  to  have 
satisfied  himself  with  sending  the  letter,  and  taking  no  further 
care  of  the  matter,  but  should  have  endeavored  to  have  made 
some  end  with  the  master,  to  have  given  up  the  bond ;  where- 
fore he  must  continue  liable  to  answer  subsequent  embezzle- 
ments unless  there  should  appear  fraud  in  the  master."  My 
opinion  is  —  and  I  have  no  hesitation  in  expressing  it — that  a 
person  who  gives  a  guaranty  would  have  a  right  to  say  to  the 
person  taking  it,  "  You  will  continue  at  your  own  peril  to  em- 
ploy the  person  on  whose  behalf  I  gave  the  guaranty ;"  pro- 
vided that  the  clerk  or  other  person  has  been  guilty  of  embezzle- 
ment or  gross  misconduct,  or  has  turned  out  to  be  unworthy 
of  the  confidence  reposed  in  him  by  the  person  giving  the  guar- 
anty for  him.  If  the  employer  under  such  circumstances  re- 
fused to  give  the  *guaranty  up,  the  person  giving  it  [459 
would  have  a  right  to  file  a  bill  in  this  Court,  and  in  my  opinion 
would  succeed  in  the  contest,  because  the  Court  would  direct 
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the  bond  to  be  delivered  up  to  be  cancelled.  And  I  think  that 
is  only  what  good  sense,  propriety,  and  fair  dealing  between 
mati  and  man  would  dictate.  I  think  that  was  the  principle 
which  was  sanctioned  by  Lord  King,  who,  notwithstanding  the 
fact  that  the  father  had  already  paid  £203,  treated  it  as  a  con- 
tinuing guaranty,  and  ordered  the  father,  on  account  of  his 
not  taking  the  decided  course  to  which  I  have  referred,  to  pay 
the  whole  £1000,  which  was  the  amount  of  his  bond,  allowing 
hito  to  deduct  the  £203  already  paid.  I  read  that  as  a  decision 
of  Lord  King's,  that  if  the  father  had  taken  a  proper  and 
decided  course,  he  would  undoubtedly  have  been  relieved  alto- 
gether ;  instead  of  which  the  father  took  an  undecided  course. 
Then  a  further  argument  has  been  pressed  very  strongly.  If 
a  man  gives  a  guaranty  that  he  will  be  answerable  for  money 
to  be  advanced  to  A.  jB.,  limited  to  a  very  large  amount — take 
it  to  be,  for  the  sake  of  the  argument,  £20,000  —  and  after  the 
bank  has  advanced  him  £1000  only,  the  guarantor  discovers 
that  the  person  he  has  become  security  for  is  unworthy  of 
credit,  and  of  a  totally  different  character  from  what  was  sup- 
posed when  the  guaranty  was  given,  and  that  the  money 
which  the  bank  advanced  to  A.  B.  on  the  faith  of  the  guaranty 
is  utterly  thrown  away  and  wasted,  and  under  those  circum- 
stances gives  notice  to  the  bank  not  to  make  any  further 
advance ;  it  is  said  because  the  instrument  is  under  seal  that 
notice  is  inoperative.  When  a  man  says,  "  I  will  no  longer  be 
liable  for  a  person  whom  I  now  find  dishonest,"  upon  what 
principle  should  he  be  ruined  because  the  bank  have  got  a 
guaranty  to  the  extent  of  £20,000  ?  I  am  clearly  of  opinion 
that  the  principle  of  Hopkinson  v.  Bolt  (*)  would  apply  to  such 
a  case  as  the  present.  I  am  surprised  that  there  should  be  any 
difference  of  opinion  about  what  should  have  been  the  decision 
in  that  case ;  but  there  was  a  difference  of  opinion ;  for  when 
it  got  to  the  House  of  Lords,  although  the  majority  were  in 
favor  of  the  decision,  Lord  Oranworth  dissented  —  and  he  was 
a  Judge  of  whose  decisions  I  always  speak  with  the  greatest 
460]  possible  respect  What  was  that  *case  ?  A  bank  got 
security  for  all  money  to  be  advanced  to  the  customer ;  but  the 
customer,  upon  the  security  of  some  deeds,  obtained  an  ad- 
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vance  from  another  person  who  gave  notice  to  the  bank, 
which,  however,  persisted  in  making  further  advances  to  him. 
The  question  was,  whether  the  further  advances  of  the  bank,  or 
the  advances  by  the  indifferent  person,  had  priority.  I  am 
surprised  that  any  two  men  could  have  differed  upon  such  a 
subject,  or  doubted  that  the  further  advances  should  be  post- 
poned to  the  charges  of  which  the  bank  had  notice  when  they 
made  the  advance.  It  is  the  law  that  if  a  banker  makes  an 
advance,  having  notice  of  another  person  making  an  advance 
on  the  same  security,  then  the  subsequent  advance  must  be 
postponed  to  the  prior  advance.  I  should  think  there  is  no 
doubt  that  a  Court  of  Equity  (whatever  might  be  the  case  in 
Courts  of  Law,  where  they  are  bound  to  follow  certain  fixed 
rules  with  regard  to  instruments  under  seal)  would  follow  that 
doctrine.  I  should  be  very  sorry  to  have  it  supposed  for  a 
moment  that  where  a  man  has  given  a  general  guaranty  to  a 
bank  for  a  person  who,  by  his  conduct,  turns  out  to  be  unwor- 
thy of  confidence,  he  cannot  withdraw  that  guaranty  upon  the 
terms  of  paying  all  that  may  be  due  under  it  at  the  time  of 
giving  notice  of  withdrawal.  I  have  no  doubt  whatever  that 
if  a  bill  were  filed  under  those  circumstances,  the  guarantor 
offering  to  pay  to  the  bank  all  that  was  due  from  him  under  the 
guaranty,  the  Court  would  order  the  guaranty  to  be  delivered 
up  to  be  cancelled. 

In  this  case  no  attempt  was  ever  made  to  revoke  the 
guaranty.  But  if  such  an  attempt  had  been  made,  I  am 
clearly  of  opinion  that  the  father  would  have  been  entitled  to 
stop  the  guaranty  for  the  future  (of  course  upon  the  condition 
of  paying  what  might  have  been  due  under  it  at  that  time) 
though  it  was  under  seal,  Justin  the  same  way  as  it  is  admitted 
he  would  have  been  if  it  had  not  been  under  seal. 

Therefore,  under  all  these  circumstances,  I  come  to  the  con- 
clusion that  this  was  a  guaranty  for  the  money  actually  due 
from  the  son  at  the  time,  and  for  all  future  advances.  The 
claim  must  therefore  be  admitted,  and  the  amount  must  be 
ascertained. 

With  regard  to  the  costs,  I  think,  in  the  peculiar  circum- 
stances *of  this  case,  the  bank  might  very  well  be  satisfied  [461 
with  adding  the  costs  to  the  debt,  and  that  is  the  general  rule ; 


t 


890  EQUITY  CASES.  [L.  B. 

1872  In  re  Beak's  Estate,  Beak  v.  Beak.  V.-OB 

but  as  this  is  an  insolvent  estate,  I  think  that  where  the  debt  is 
contested  the  creditor,  who  has  been  unnecessarily  put  to  ex- 
pense, ought  to  have  his  costs  out  of  the  estate. 
The  costs  of  all  parties  will  come  out  of  the  estate. 

r  ^Solicitors  for  the  bank :  Messrs.  Purrier  £  Son. 

Solicitor  for  the  Testator's  Estate :  Mr.  A.  E.  Francis. 
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Beak  v.  Beak. 

V.-C.B.  March  14, 1872. 

Law  Report,  13  Equity  cases,  489. 

[1870  B.  272.] 

Donatio  Mortis  (Joust— Gift  of  Check  with  Delivery  of  Bank  Passbook  — Check 

not  presented  in  Donor's  Lifetime, 

The  delivery  by  a  donor,  in  his  last  illness,  of  a  check  on  his  bankers  was  ac- 
companied by  a  delivery  of  his  bankers'  pass-book.  The  check  not  having  been 
presented  until  after  the  donor's  death : 

Held,  that  the  gift  was  not  a  good  donatio  mortis  causd. 

Adjourned  Summons.  In  the  administration  of  the  estate  of 
Daniel  Beak,  an  intestate,  a  claim  for  £4000  was  made  by  his 
nephew,  Isaac  Beaky  under  these  circumstances  : 

In  May,  1864,  the  claimant  went  to  live  with  his  uncle,  who 
was  a  farmer  at  Kempsford,  Gloucestershire,  and  assisted  him  to 
carry  on  his  business.  On  Monday,  the  11th  of  July,  1870,  the 
intestate,  being  in  his  last  illness,  requested  his  housekeeper  to 
draw  a  check  on  his  bankers,  in  favor  of  the  claimant,  for  £4000. 
This  she  did,  and  the  intestate  signed  it.  He  locked  it  up  in 
his  bureau,  and,  when  he  saw  the  claimant  on  the  same  day, 
did  not  allude  to  the  subject  further  than  to  say  to  him,  "  The 
check  will  be  all  right."  Upon  the  claimant  asking  "  What 
check  ?"  the  intestate  said  that  he  (the  claimant)  would  very 
soon  know. 

On  the  afternoon  of  Thursday,  the  14th,  the  intestate  asked 
for  his  nephew ;  and  on  being  told  he  was  out,  requested  the 
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housekeeper  to  give  him  the  check  and  his  bankers'  pass-book, 
and  at  *the  same  time  told  her  there  were  some  little  bills  [490 
to  pay  and  some  small  checks  to  go  into  the  bank.  The  intes- 
tate then  signed  a  check  in  blank  to  pay  the  little  bills,  and  told 
the  housekeeper  that  there  was  plenty  of  money  remaining  to 
meet  the  check  in  the  claimant's  favor. 

On  the  eveuing  of  the  same  day  the  claimant  went  to  fis* 
uncle's,  and  received  from  the  housekeeper  the  check  and  the 
bank-book.  He  then  went  to  his  uncle's  room,  saw  him,  and 
thanked  him. 

At  about  three  o'clock  on  the  afternoon  of  Friday,  the  15th 
of  July,  the  intestate  died.  On  the  following  day  the  claimant 
presented  the  check  at  the  bank  at  Cirencester;  but  on  his  men- 
tioning to  the  bank  clerk  the  fact  that  his  uncle  was  dead,  pay- 
ment was  refused. 

The  balance  at  the  bank  to  the  credit  of  the  intestate  at  his 
death  was  £4840  15s.  6d. 

Mr.  Amphktt,  Q.C.,  and  Mr.  W.  Kar slake,  for  the  claimant : 

It  is  not  denied  that  the  gift  of  a  check  by  the  drawer  during 
his  lifetime,  not  presented  till  after  his  death,  cannot  be  main- 
tained as  a  transaction  inter  vivos,  because  something  more  was 
required  to  have  been  done. 

But  the  question  is  different  —  whether  it  may  not  be  sup- 
ported as  a  donatio  mortis  causd  ?  There  is,  no  doubt,  a  difficulty 
here,  but  it  may  be  removed  by  the  circumstances  of  the  addi- 
tional delivery  of  the  bankers'  pass-book.  Although  the  pass- 
book did  not  contain,  and  was  not  evidence  of,  any  agreement 
or  contract  on  the  part  of  the  bankers  to  pay  the  debt,  yet  its 
delivery  was  a  representation  by  the  intestate  that  there  was  a 
debt  due  to  him,  out  of  which  the  sum  stated  in  the  check  might 
be  paid. 

In  Hewitt  v.  Kaye  (x),  where  Lord  Romilly,  M.R.,  decided  that 
the  simple  gift  of  a  check  by  the  drawer  not  presented  by  the 
drawee  till  after  the  donor's  death  was  not  a  good  donatio  mortis 
causd,  His  Lordship  expressly  excepted  the  case  of  where,  as  in 
Amis  v.  Witt  (*)  "  the  donor  gave  the  donee  a  document,  by 
which  the  bankers  acknowledged  that  they  held  so  much  money 
belonging  to  the  donor  at  his  disposal ;  and  it  was  held  that  the 

(>)  Law  Rep.  6  Eq.,  198.  0  83_Beav.,  619. 
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delivery  of  that  document  conferred  upon  the  donee  the  right 
491]  to  receive  the  *money."  In  this  instance  the  delivery 
of  the  pass-book  was  equivalent  to  the  gift  of  the  deposit  note 
in  Amis  v.  Witt  (*). 

[They  also  cited  Bromley  v.  Brunton  (2).] 

*  • 

Mr.  Kay,  Q.C.,  and  Mr.  Cookson,  for  the  Plaintiff;  and 

Mr.  Swanston,  Q.C.,  and  Mr.  Graham  Hastings,  for  the  De- 
fendant, the  administrator. 

Sir  Jambs  Bacon,  V.C. : 

I  think  this  case  is  covered  entirely  by  authority. 

The  only  circumstance  that  seemed  at  first  sight  to  distinguish 
it  was  the  delivery  of  the  bankers'  acknowledgement  of  debt. 
But  the  difference  between  a  deposit  note,  which  was  the  docu- 
ment delivered  over  in  the  case  of  Amis  v.  Witt,  anda  pass  book 
is  enormous.  A  pass-book  is  not  in  any  degree  in  the  nature 
of  a  bond  or  an  agreement. 

The  estate  of  the  intestate  has  to  be  administered  by  bis  repre- 
sentatives ;  and  the  authorities  are  clear  and  distinct,  that  where 
a  man  draws  a  check  and  gives  it  to  somebody,  if  that  check  is 
not  presented  till  after  the  donor's  death,  for  the  amount  of  the 
check  his  estate  is  not  liable.  I  cannot  see  that  the  delivery  of 
the  bank  pass-book  makes  any  difference.  It  is  said  to  amount 
to  a  representation  by  the  intestate  that  the  bank  were  indebted 
to  him  in  the  amount  stated.  I  am  not  sure  that  it  did  amount 
to  such  a  representation ;  and  if  it  did,  I  do  not  see  how  such  a 
representation  distinguishes  the  case  from  the  authorities  that 
have  been  cited. 

It  is,  no  doubt,  very  unfortunate  that  the  intention  of  the 
parties  should  have  been  disappointed  by  the  death  of  the 
donor ;  but  though  I  regret  the  result,  I  cannot  alter  the  law. 

The  claim  must  be  disallowed ;  and  I  cannot  allow  the  claim- 
ant any  costs. 

The  costs  pf  the  Plaintiff  and  Defendant  will  come  out  of  the 
estate. 

(»)  88  Beav.,  619.  (")  Law  Rep.  6  Eq.,  275. 
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Solicitor  for  the  Claimant :  Mr.  Crowdy. 
Solicitors  for  the  Plaintiff:  Messrs.  Price  ft  Bolton. 
Solicitors  for  the  Defendant :  Messrs.  Deane  ft  Chubb,  for  Mr. 
Chubb9  Malmesbury. 

To  the  same  effect,  Harris  v.  Clark  141) ;  Worth  v.  Case  (2  Lans,  264 ;  42 

(3  N.  Y.,   23) ;  Lunt  v.  Bank  of  North  N.Y.  362) ;  Paine  v.  Hunt  (40  Barb., 

America,  (49    Barb.,  122);    Phelps  v.  (75;  Uoyd  v.  Chune  (2  Giffard  441); 

Phelps  (28  Barb.,  123) ;  Fulton  v.  Ful  WUbar  v.  Smith  (5  AUen,  194) ;  1  Red- 

Urn  (48  Barb.,  592).  field,  in  Wills  264. 

Bat  see  BucJdin  v.  Bucklin  (1  Keyed, 
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Feb.  28  ;  March  1, 4, 1872. 

Law  Reports,  18  Equity  Cases,  511. 

[1871  H.  152.] 

Separation  Deed  —  Custody  of  Children  —  Lawful  Agreement — Specific  Perform- 
ance—  Covenant  to  deliver  up  Private  Documents — Making  and  Retaining 
Copies. 

The  Court  will  enforce  a  legal  and  proper  covenant  in  a  separation  deed  al- 
though other  covenants  in  the  same  deed  may  be  illegal. 

By  a  separation  deed,  made  after  the  wife  had  instituted  proceedings  in  the 
Divorce  Court  for  divorce  and  the  custody  of  her  children,  the  husband  cove- 
nanted to  deliver  up  forthwith  to  his  wife  all  her  journals,  diaries,  and  private 
correspondence  and  memoranda ;  that  the  elder  two  children  of  the  marriage 
should  remain  at  such  schools  in  England  as  the  husband,  or  such  schools  else- 
where as  the  husband,  with  the  consent  of  the  wife,  should  direct ;  that  the  hus- 
band and  wife  should  each  have  access  to  them  at  all  reasonable  and  convenient 
times,  subject  to  the  regulations  of  the  schools ;  and  that  their  holidays  should 
be  passed  by  them  at  such  places  and  in  such  manner  as  the  trustees  of  the  deed 
should  direct ;  and  that  the  younger  two  children  (who  were  respectively  under 
the  age  of  seven  years)  should  remain  in  the  custody  of  the  wife : 

Held,  that  the  husband  was  not  entitled  to  make  or  retain  copies  of  the  jour- 
nals, diaries,  and  memoranda  covenanted  to  be  delivered  up : 

Held,  also,  that  having  regard  to  the  evidence  with  respect  to  the  husband's 
misconduct,  the  covenants  with  respect  to  the  holidays  of  the  elder  two  children 
were  reasonable  and  proper,  and  would  be  enforced  by  the  Court,  even  if  the 
covenant  as  to  the  custody  of  the  younger  children  were  not  legal,  as  to  which 
however  the  Court  expressed  no  opinion. 

VansUtart  v.  Vansittart  (l),  and  Svrift  v.  Swift  Oi  considered. 

0)  4  K.  &  J.,  62 ;  2  DeG.  &  J.,  249.  0  84  Beav.,  266 ;  84  L.  J.,  (Ch.),  894. 

Eng.  Rep.]  50 
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Anne  Hector,  one  of  the  Plaintiffs  in  this  case,  was,  in  1858, 
married  to  the  Defendant  Alexander  Hector,  and  there  was  issue 
of  the  marriage  four  children,  of  whom  the  younger  two  were 
under  seven  years  of  age.  In  October,  1870,  Anne  Hector  gave 
instructions  to  her  solicitors  to  present  a  petition  in  the  Divorce 
Court, first  for  a  judicial  separation, and  afterwards  for  a  divorce, 
from  Alexander  Hector  ;  the  draft  of  such  petition  was  prepared 
and  signed  by  counsel ;  and  the  prayer  thereof,  as  finally  set* 
tied,  was  for  a  divorce  and  the  custody  of  the  children  of  the 
marriage.  She  also  filed  a  bill  in  Chancery  against  her  hus- 
512]  ,  band  *to  set  aside  a  certain  appointment,  as  having  been 
obtained  from  her  by  undue  influence.  After  some  negotiation 
between  the  parties  they  agreed  to  live  separately,  and  a  sepa- 
ration deed  was  executed  by  them.  This  deed  bore  date  the 
10th  of  December,  1870,  and  was  made  between  Alexander  Hec- 
tor of  the  first  part,  Anne  Hector  of  the  second  part,  and  A. 
Hamilton  and  F.  Jones,  as  trustees,  of  the  third  part,  and  con- 
tained covenants  by  Alexander  Hector  (amongst  others)  that  Anne 
Hector  might  thereafter  live  separate  from  him,  and  that  he 
would  not  seek  to  enter  her  residence,  except  with  the  written 
authority  of  the  trustees,  for  the  purpose  of  seeing  either  of  the 
children ;  and  that  he  would,  upon  the  execution  thereof,  de- 
liver over  to  her,  or  as  she  should  direct  (amongst  other  things), 
all  her  journals,  diaries,  and  private  correspondence  and  memo- 
randa for  her  own  absolute  use  and  benefit.  The  deed  con- 
tained covenants  as  to  the  property  of  the  husband  and  wife ; 
and  also  covenants  that  the  elder  two  children  should,  subject 
to  such  powers  as  were  conferred  upon  the  trustees,  remain  in 
such  schools  in  England  as  Alexander  Hector,  or  such  schools 
elsewhere  as  Alexander  Hector,  with  the  consent  of  Anne  Hector 9 
should  from  time  to  time  direct;  and  that  each  of  them  should 
from  time  to  time  have  all  reasonable  access  to  and  communi- 
cation with  the  said  children,  subject,  nevertheless,  to  the  ordi- 
nary regulations  of  the  respective  schools ;  and  that  the  holidays 
of  the  children  should  be  passed  by  them  at  such  places  and  in 
such  manner  as  the  said  trustees  should  from  time  to  time 
direct,  having  regard,  as  far  as  practicable,  to  the  wishes  of  each 
of  them  the  said  Alexander  Hector  and  Anne  Hector ;  and  also 
that  the  younger  two  children  should  remain  in  the  custody  or 
under  the  control  or  charge  of  Anne  Hector  so  long  as  the  trus- 
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tees  should  think  proper,  but  that  Alexander  Sector  should  from 
time  to  time,  but  at  convenient  and  reasonable  times,  have 
access  and  communication  with  them  :  Provided  always,  that 
if  any  disputes  should  arise  between  them  as  to  the  times  and 
manner  in  which  Anne  Hector  should  have  communication  with 
the  elder  two  children,  then  such  disputes  should  be  settled  by 
the  trustees  :  and  further,  that  it  should  be  lawful  for  the  trus- 
tees, if  apy  circumstances  should  arise  which  in  their  opinion 
rendered  it  absolutely  necessary  for  the  welfare  and  interest  of 
the  children  that  the  elder  *two  children  should  be  re-  [513 
moved  from  the  custody  or  control  of  Alexander  Sector,  or  the 
younger  two  children  from  the  custody,  control,  or  charge  of 
Anne  Sector,  or  from  the  school  at  which  they  might  be,  to  re- 
move any  of  the  four  children  accordingly,  and  to  place  the  child 
so  removed  under  such  control,  custody,  or  charge,  or  at  such 
school  as  the  trustees  might  think  fit ;  but  they  were  not  to 
exercise  this  power  as  regards  the  elder  two  children  unless 
Alexander  Sector  should  become  incapable  or  unfit  to  manage 
his  own  affairs.  And  it  was  agreed  that  the  bill  in  Chancery 
should  be  dismissed,  and  that  Anne  Sector  should  not  institute 
proceedings  for  a  judicial  separation  or  divorce  so  long  as  she 
lived  separate  from  Alexander  Sector;  and  that  the  trustees 
should  indemnify  Alexander  Sector  against  the  debts  and  en- 
gagements of  Anne  Sector. 

The  elder  two  children  (a  son  and  a  daughter)  were  placed  in 
schools  chosen  by  Alexander  Sector.  Alexander  Hector  gave  di- 
rections that  these  children  should  not  be  allowed  to  see  or 
communicate  with  Anne  Sector  except  (as  to  his  daughter)  in 
the  presence  of  a  third  person.  He  also  refused  to  allow  them 
to  pass  any  part  of  the  holidays  at  Christmas,  1870,  with  Anne 
Hector;  and  the  following  Easter  holidays  were  passed  by  the 
children  with  Alexander  Sector.  In  April,  1871,  the  solicitors 
of  the  trustees  applied  to  the  solicitors  of  Alexander  Sector,  ask- 
ing for  a  definite  arrangement  as  to  the  Midsummer  holidays. 
Another  letter  was  sent  in  May ;  but  no  answer  was  returned 
to  either  letter.  On  the  26th  of  May  the  trustees  sent  notice  to 
Alexander  Sector  that  they  directed  that  the  first  four  weeks  of 
the  children's  coming  Midsummer  holidays  should  be  passed 
with  Mrs.  Sector  and  the  rest  with  Mr.  Sector.  On  the  13th 
of  June  the  bill  in  this  suit  was  filed  by  Anne  Hector  and  the 
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trustees  of  the  deed  of  separation,  and  by  the  four  children, 
against  Alexander  Hector ',  praying  that  the  trusts  of  the  deed 
might  be  carried  into  effect,  that  Alexander  Hector  might  be  or- 
dered to  deliver  up  to  the  Plaintiff  Anne  Hector  all  articles 
covenanted  to  be  delivered  up  by  him,  and  for  an  injunction  to 
restrain  him,  first,  from  preventing  Anne  Hector  from  having 
access  to  or  communication  with  her  elder  two  children,  or 
either  of  them,  at  their  respective  schools,  subject  only  to  the 
regulations  mentioned  in  the  deed  of  separation ;  and,  secondly, 
514]  *from  preventing  the  elder  two  children,  or  either  of  them, 
from  passing  the  first  month  of  the  Midsummer  holidays,  1871, 
with  their  mother,  as  directed  by  the  terms  of  the  notice  of  the 
26th  of  May,  1871,  and  from  passing  their  future  holidays  other- 
wise than  as  the  trustees  should  direct,  pursuant  to  the  power 
.   in  that  behalf  contained  in  tie  deed. 

The  Plaintiffe  moved,  before  the  Master  of  the  Rolls,  for  an 
injunction  to  restrain  Alexander  Hector  from  preventing  the 
elder  two  children  from  spending  the  holidays  at  Midsummer, 
1871,  in  accordance  with  the  direction  of  the  trustees.  Upon 
the  hearing  of  this  motion  the  Plaintiffs  relied  entirely  on  the 
deed  of  separation,  and  adduced  no  evidence  of  any  misconduct 
on  the  part  of  Alexander  Hector  ;  and  the  Master  of  the  Rolls 
refused  the  motion.  The  Plaintiffs  then  appealed  to  the  Lord 
Chancellor ;  and,  upon  the  hearing  of  the  appeal  motion,  ad- 
duced evidence  to  show  that  Alexander  Hector  had  been  guilty 
of  cruelty  towards  Anne  Hector,  and  had  also  committed  adultery 
with  a  person  who,  as  was  alleged,  had,  during  the  Easter  holi- 
days, 1871,  spent  a  great  part  of  almost  every  day  with  him  and 
his  elder  two  children. 

The  Lord  Chancellor  was  of  opinion  that  the  charge  of 
cruelty  was  proved,  and  that  the  evidence  as  to  the  adultery 
was  strong  but  not  conclusive ;  and  he  granted  an  interim  in- 
junction.    The  caseis  reported  (*). 

Subsequently  to  the  institution  of  the  suit,  Alexander  Hector 
delivered  up  to  Anne  Hector  all  the  articles  covenanted  by 
him  to  be  delivered  up  to  her,  including  her  journals,  diaries, 
and  private  memoranda;  but  he  retained,  and  insisted  on  his 
right, to  retain,  in  his  possession  copies  of  his  diaries  and  mem- 
oranda which  he  had  caused  to  be  made. 

Q)  Law  Rep.  6  Ch.,  701. 
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After  the  appeal  motion  was  heard,  the  trustees  caused  Alex- 
ander Hector  to  be  served  with  a  notice,  directing  that,  until 
further  directions  should  be  given,  the  elder  two  children  should 
spend  the  first  half  of  their  respective  holidays  with  their 
mother,  and  the  last  half  thereof  with  the  father. 

The  bill  was  subsequently  amended,  and,  as  amended,  con- 
tained a  prayer  that  the  Defendant  Alexander  Hector,  might 
be  desired  to  deliver  up  to  Anne  Hector  all  copies  of  her  journals, 
diaries,  and  *private  memoranda  made  by  him  or  by  his  [515 
order,  or  for  his  use ;  that  it  might  be  declared  that  the  provi- 
sions contained  in  the  deed  of  separation  relating  to  the  children 
and  their  holidays  were  binding  on  the  Defendant,  and  that  the 
aforesaid  directions  given  by  the  trustees  were  reasonable  and 
proper,  and  ought  to  be  observed ;  and  that  the  Defendant  might 
be  restrained  from  preventing  the  elder  two  children,  or  either 
of  them,  from  passing  their  future  holidays  otherwise  than  as 
the  trustees  had  directed  by  their  aforesaid  second  notice. 

The  cause  now  came  on  to  be  heard  on  the  same  evidence  as 
had  been  adduced  on  the  hearing  of  the  appeal  motion. 

Mr.  Lindley,  Q.C.,  and  Mr.  Cookson,  for  the  Plaintiffe  : 

The  younger  children  of  Mr.  and  Mrs.  Hector  are  still  under 
seven  years  of  age ;  and  no  question  has  arisen  or  now  arises 
respecting  the  custody  of  them.  The  provisions  of  the  deed  of 
separation  now  sought  to  be  enforced  relate,  not  to  the  custody 
of  the  elder  children,  but  to  the  access  of  their  mother  to  them. 
We  ask  a  decree  which  will  compel  the  Defendant  to  permit 
these  two  children  to  spend  their  holidays  in  accordance  with 
the  directions  given  by  the  trustees  until  further  order  —  in 
other  words,  to  enforce  a  reasonable  covenant  entered  into  by 
the  Defendant. 

The  validity  of'  separation  deeds  is  clearly  established  by 
Wilson  v.  Wilson  (*).  In  Swift  v.  Swift  (2)  a  husband,  who  was 
proved  to  be  unfit  to  be  entrusted  with  the  custody  of  children, 
was  restrained  from  interfering  with  them  contrary  to  the  terms 
of  a  covenant  contained  in  a  separation  deed.  The  case  which 
will  be  relied  on  against  us  is  that  of  Vansittart  v.  Vansittart  (8). 
That  was  a  suit  for  specific  performance  of  an  agreement  to  ex- 

(')  14  Sim.,  405 ;  1 H.  L.  C.t  538 ;  5  Ibid,      (■)  84  Beav.,  266 ;  84  L.  J.  (Ch.)»  394. 
40.  04K.&  J.,  62;  2  De  G.  &  J,  249. 
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ecute  a  separation  deed,  the  general  scheme*  of  which  was  in- 
tended to  be  that  the  husband  should  get  rid  of  his  children, 
and  that  the  wife  should  acquire  rights  over  them,  which,  as 
the  law  then  stood,  could  not  be  acquired  by  divorce  proceed- 
ings. But  in  the  present  case  the  object  of  the  suit  is,  not  to 
compel  the  execution  of  a  deed,  but  to  enforce  one  which  has 
516]  teen  executed.  Moreover,  the  provisions  of  *the  deed 
in  this  case  are  very  different  from  that  contemplated  in  Van- 
siitart  v.  Vansittart.  As  regards  the  elder  two  children,  the  only 
stipulations  affecting  the  control  of  the  husband  are  the  provision 
that  the  consent  of  the  wife  is  to  be  given  before  they  are  sent 
to  school  abroad,  and  the  provision  as  to  the  holidays.  As  re- 
gards the  younger  children,  the  deed  goes  further,  and  binds 
the  father  to  allow  them  to  remain  with  the  mother.  Now 
Swift  v.  Swift  shows  that  if,  under  the  circumstances,  the  pro- 
visions of  a  separation  deed  are  proper,  the  Court  will  enforce 
them  without  reference  to  its  jurisdiction  over  wards  of  Court. 
Here  it  is  shown  that  the  children  have  been  brought  into  con- 
tact with  an  improper  person,  a  circumstance  which  alone  is 
sufficient  to  warrant  the  interference  of  the  Court :  Oreuzc  v. 
Hunter  (*).  The  effect  of  the  children  living  in  the  same  house 
with  such  a  person  is  not  only  calculated  to  injure  them  morally, 
but  renders  it  impossible  for  the  mother  to  visit  them  there. 
There  is  therefore  good  ground  for  the  interference  of  the  Court 
as  regards  the  elder  children.  The  stipulations  as  regards  the 
younger  children  would  not,  even  if  illegal,  invalidate  or  pre- 
vent the  Court  from  giving  effect  to  stipulations  which  are  other- 
wise unobjectionable:  Vansittart  v.  Vansittart  (2);  Lurrdey  v. 
Wagner  (*);  but  we  say  that  they  are  perfectly  justified;  Gibbs 
v.  Harding  (4).  The  wife  had  instituted  proceedings  in  the 
Divorce  Court  to  obtain  a  divorce  d  vinculo  and  the  custody 
of  her  children  ;  and  her  evidence  shows  tjiat  there  was  good 
ground  for  supposing  that  those  proceedings  would  be  suc- 
cessful. Now,  under  Talfourd's  Act,  the  wife  would,  in 
such  a  case,  have  obtained  the  custody  of  the  children  until 
they  were  seven  years  of  age,  and  after  that  would  have 
been  entitled  to  access  to  them.  The  Divorce  Acts,  20  &  21 
Vict  c.  85,  s.  35,  and  22  &  23  Vict.  c.  61,  s.  4  (which  have  been 

O  2  Cox,  242.  O  1  D.  M.  &  G.,  604. 
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passed  since  the  decision  in  Vansitiart  v.  Vansittart),  enable  the 
Divorce  Court  to  do  what  is  just  and  right  with  reference  to  the 
custody  of  the  children ;  and  the  power  so  conferred  has  been 
construed  in  the  widest  sense  :  Marsh  v.  Marsh  (*) ;  MaUinson 
v.  MaUinson  (*) ;  Chetwynd  v.  *  Chetwynd  (*).  Having  re-  [517 
gard  to  the  orders  made  by  the  Divorce  Court  in  these  cases, 
and  to  the  facts  proved  in  the  present  case,  it  cannot  be  said 
that  the  stipulations  of  the  deed  with  respect  to  the  younger 
children  are  contrary  to  public  policy.  Nay,  further,  the  Court 
would  give  effect  to  them,  if  it  were  necessary  to  do  so,  pro- 
vided it  were  shown  that  they  were  still  reasonable  and  proper. 
Borne  objection  may  be  taken  to  the  fact  that  the  trustees  have 
power  in  certain  cases  to  give  directions  with  respect  to  the 
custody  of  the  children ;  but  their  power  is  exerciseable  as 
regards  the  elder  children  only  in  the  event  of  Mr.  Hector  be- 
coming incapable  to  manage  his  affairs ;  as  regards  the  younger 
children,  it  operates  against  the  mother,  and  ought  not  to  be 
complained  of  by  the  father.  Besides,  the  Court  will  not 
assume  that  capricious  orders  will  be  made  by  the  trustees, 
which,  if  inserted  in  the  deed,  would  make  it  bad. 

In  Hope  v.  Hope  (4)  the  Court  refused  to  enforce  an  agree- 
ment, because  it  was  intended  to  facilitate  a  divorce,  and  was 
therefore  in  derogation  of  the  marriage  contract  But  in  the 
present  case  the  deed  is  like  that  in  Rowley  v.  Rowley  (*) ;  it  is 
intended  to  put  an  end  to  a  divorce  suit,  and  to  keep  up  the 
contract  instead  of  annulling  it. 

Then,  as  to  the  copies  of  the  diaries  and  memoranda  which 
the  Defendant  refuses  to  give  up,  it  is'  clearly  contrary  to  the 
meaning  and  good  faith  of  the  covenant  that  be  should  give 
up  the  originals  and  retain  copies.  These  copies  may  be  used 
for  the  purpose  of  giving  annoyance  to  Mrs.  Hector  as  much 
as  the  originals. 

Sir  R.  Baggallay,  Q.C.,  Mr.  Miller,  Q.C.,  and  Mr.  E.  Harvey, 
for  the  Defendant : 

There  is  jio  doubt  that  the  Court  will  have  regard  to  the 
benefit  of  infants ;  but  there  is  a  great  distinction  between  act- 

0)  1  Sw.  &  Tr.,  312 ;  28  L.  J.  (P.  &  M.),       (■)  Law  Rep.,  1  P.  &  D.,  89. 
13.  (4)  8  D.  M.  &  G.,  781. 
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ing  purely  for  the  benefit  of  infants  and  enforcing  a  contract 
which  the  Plaintiff  thinks  is  for  their  benefit.  We  admit  that 
the  Court  will  give  effect  to  agreements  for  separation,  pro- 
vided they  contain  nothing  improper,  illegal,  or  contrary  to 
public  policy ;  but  Vansittart  v.  Vansittart  (l)  shows  that  if  the 
518]  agreement  contains  a  single  *stipulation  contrary  to  law, 
the  Court  will  not  enforce  it  at  all,  however  proper  it  may  be  in 
other  respects.  It  is  said  th&t  that  was  a  suit  for  specific  per- 
formance ;  here  the  suit  is  for  administration  of  the  trusts  of 
the  deed.  What  difference  can  there  be  in  principle  between 
the  two  cases  ?  Why  should  the  Court  carry  out  the  trusts  of 
an  executed  deed,  when  it  would  not  direct  the  execution  of 
it  ?  Swift  v.  Swift  (2),  which  is  much  relied  on  by  the  Plaintiffs, 
was  a  very  special  case ;  the  father  had  so  misconducted  him- 
self as  to  be  unfit  to  be  entrusted  with  the  custody  of  the  child ;  • 
and  independently  of  the  deed,  the  Court  would  have  taken 
away  the  custody  from  him ;  here  that  is  not  even  asked. 

The  deed  consists  entirely  of  covenants ;  the  consideration 
for  the  covenants  on  one  side  being  the  covenants  on  the  other. 
If  any  one  of  these  covenants  is  illegal  that  will  vitiate  the 
whole  consideration  :  Batty  v.  Chester  (s).  Here  the  covenants 
that  Mrs.  Hector  will  not  prosecute  a  suit  for  judicial  separation 
or  divorce,  and  as  to  the  custody  of  the  children,  are  clearly 
illegal ;  the  effect  of  the  latter  being  to  deprive  the  father  of  all 
voice  in  the  education  of  the  children.  In  Lumley  v.  Wagner  (4), 
it  is  true  that  the  Court  enforced  one  stipulation  of  an  agree- 
ment which  it  could  not  enforce  as  a  whole ;  but  the  impos- 
sibility of  enforcing  it  as  a  whole  arose  from  the  inherent 
nature  of  the  subject  matter,  and  not  from  any  illegality  in  its 
provisions ;  therefore  that  case  does  not  apply  here.  Blackett 
v.  Bates  (5)  shows  that  you  cannot  enforce  an  agreement  against 
a  Defendant,  where  it  contains  stipulations  that  could  not  be 
enforced  against  the  Plaintiff.  The  Court  would  not  restrain 
the  Plaintiff  Anne  Hector  from  taking  proceedings  in  the 
Divorce  Court,  if  she  had  a  proper  case. 

Then,  as  to  the  copies  of  the  diaries,  there  is  not  a  word  in 
the  deed  to  prevent  the  husband  from  making  and  keeping  such 

0)  4  K.  &.  J.,  62 ;  2  De  GL  &  J.,  249.  O  5  Beav.,  108. 
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copies ;  all  he  covenants  to  do  is  to  deliver  up  the  originals ; 
and  that  he  has  done. 

Mr.  Lindley,  in  reply  : 

The  decision  of  the  Lord  Chancellor  on  the  appeal  motion 
shows  that,  in  his  opinion,  the  covenants  as  to  the  elder  two 
♦children  are  reasonable,  and  that  any  illegality  in  the  [519 
deed  does  not  prevent  the  court  from  giving  effect  to  provisions 
which  are  legal.  A  covenant  not  to  institute  a  suit  for  divorce 
is  not  contrary  to  public  policy ;  though  a  covenant  not  to  in- 
stitute a  suit  for  restitution  of  conjugal  rights  might  be.  As 
regards  the  other  covenant,  the  argument  is  based  on  the  decision 
in  Vansittart  v.  Vansiitart  (*) ;  but  that  was  a  suit  for  specific 
,  performance,  and  the  court  had  to  consider  whether  that  agree- 
ment was  good  as  a  whole.  Such  a  consideration  need  not  be 
taken  into  account  when  a  deed  has  been  executed.  The  cir- 
cumstance that  one  covenant  fails  as  being  illegal  is  no  reason 
why  the  other  should  not  be  enforce  d,  provided  the  illegality 
does  not  affect  the  whole  deed.  Again,  in  Vansiitart  v.  Vansittart 
the  Plaintiff  could  not  have  got  from  the  court  of  divorce  what 
she  got  by  the  deed  of  separation  ;  here  she  could  get  something 
very  like  it.  In  Vansittart  v.  Vansittart  the  husband's  object  was 
to  get  rid  of  his  children ;  there  is  nothing  of  the  kind  here. 
In  Vansittart  v.  Vansittart  there  was  nothing  to  show  that  there 
was  any  danger  of  the  children  being  brought  in  contact  with 
any  improper  characters ;  here  there  is.  For  all  these  reasons, 
we  say  that  that  case  affords  no  ground  for  abstaining  from  en- 
forcing against  the  Defendant  his  covenant  as  to  the  elder  two 
children,  which  is  all  we  now  seek. 

Then  as  to  the  covenant  for  delivery  up  of  the  diaries  and 
memoranda :  he  covenants  to  deliver  them  up  forthwith ;  it  is  a 
breach  of  that  covenant  to  keep  them  and  copy  them. 


March  4.  Lord  Romilly,  M.R.,  after  stating  generally  the 
nature  of  the  case,  continued  : 

"With  respect  to  the  jurisdiction  of  the  court,  which  is  exceed- 

C)  4  K.  &  J.,  62 ;  2  De  G.  &  J.,  249. 
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ingly  important  in  matters  of  this  description,  the  case  of  Van- 
sittart  v.  Vansittart  is  constantly  referred  to ;  and  although  thai* 
is  an  old  case,  in  so  far  that  it  was  before  the  statute  passed  for 
the  regulation  of  the  court  of  Divorce  under  the  present  system, 
it  was  there  laid  down  that  if  a  husband,  by  a  deed  or  by  an 
agreement  (in  that  case  it  was  only  an  agreement),  agreed  to 
520]  abandon  *all  his  parental  duties,  and  transfer  them  to  the 
wife  to  be  performed  by  her,  this  court  would  not  specifically 
enforce  a  contract  of  that  description. 

Then  on  the  other  hand,  a  case  afterwards  came  before  me 
which  was  unquestionably  a  case  likely  to  try  the  principle  very 
strongly  —  the  case  of  Swift  v.  Swift  (*),  where  the  father  had 
been  guilty  of  moral  turpitude  towards  his  own  child,  a  little 
girl  of  seven  years  old;  and  thereupon  he  consented  to  a  deed 
by  which  the  children  were  taken  away  from  him  and  consigned 
to  the  mother.  He  repented  of  that  afterwards,  refused  to  pay 
anything  under  that  deed,  and  insisted  that  he  should  have  pos- 
session of  the  children ;  upon  which  the  mother  instituted  a  suit 
for  the  purpose  of  restraining  him  from  so  doing.  Thereupon 
I  endeavored  to  point  out  that  the  limit  of  the  jurisdiction  must 
be  defined  in  this  manner,  that  the  foundation  of  the  jurisdiction 
lay  in  determining  what  was  for  the  good  of  society  in  general ; 
that  it  was  against  public  policy  to  allow  a  father,  under  ordinary 
circumstances,  to  abandon  his  duties  as  a  parent,  and  to  allow 
another  person  to  undertake  those  duties,  and  that  there  was  no 
consideration  which  would  be  sufficient  to  enable  a  father  to 
take  that  course.  But  on  the  other  hand,  a  different  and  aeon- 
trolling  equity  arose  where  the  father  had  shown  himself  utterly 
incompetent  to  perform  those  duties,  and  where  he  had  so  ill- 
behaved  himself  that  the  interposition  of  this  court  was  neces- 
sary for  the  protection  of  his  children,  in  which  case  the  juris- 
diction is  constantly  exercised  by  this  court  —  the  children  being 
made  wards  of  the  court,  and  an  application  to  take  the  children 
away  from  the  custody  of  their  parent  allowed  and  complied 
with.  And  accordingly  in  the  case  of  Swift  v.  Swift  it  was  urged 
that  the  court  would  have  enforced  this  equity,  and  would  have 
prevented  the  parent  from  taking  the  custody  of  his  own  child- 
ren ;  that  in  that  state  of  circumstances,  if  a  contract  were  made 
which  really  had  for  its  object,  not  a  violation  of  public  policy 

(*)  34  Beav.,  266 ;  34  L.  J.  (Ch.),  394 
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by  taking  away  the  parental  duties,  but  the  enforcement  of  what 
was  due  to  the  public  policy  by  preventing  the  demoralization 
of  the  children  by  their  own  father,  the  court  would  interfere 
at  least  to  that  extent.  Accordingly  I  so  held  in  that  suit,  and 
upon  appeal  my  judgment  was  affirmed  by  the  Lords  Justices. 

*I  apprehend  that  that  really  does  draw  the  line  between  [521 
the  two  cases,  and  that  the  doctrine  of  public  policy  which  ap- 
plies to  these  cases  is  in  fact  inverted  according  to  the  circum- 
stances of  the  case.  It  is  a  compliance  with  the  rules  of  public 
policy  that  prevents  this  Court  from  taking  away  the  rights  of 
the  father.  It  is  also  a  compliance  with  the  rules  of  public 
policy  which  in  another  case  induces  this  Court  to  prevent  a 
father  from  injuring  his  own  children.  Therefore  it  is  that  you 
must  not  state  the  rule  or  principle  so  broadly  as  to  say  that 
under  no  circumstances  whatever  can  such  an  agreement  be  sup- 
ported. 

This  case  came  before  me  originally  on  mere  allegation  of 
misconduct  on  the  part  of  the  father,  and  I  then  held  that  I 
could  not  interfere  in  the  case.  Then  the  case  went  before  the 
Lord  Chancellor,  and  there  the  Plaintiffs  proved  the  allegations 
of  misconduct,  and  in  my  opinion  proved  them  cpnclusively. 
In  the  first  place,  they  proved  the  cruelty  beyond  question,  and 
the  Lord  Chancellor  so  stated.  He  says  that  he  does  not  con- 
sider they  proved  the  adultery,  and  he  does  not  choose  to  express 
any  opinion  on  that  subject;  but  in  my  opinion,  on  the  aspect 
which  the  case  wears  at  present,  the  adultery  is  proved. 

In  that  state  of  things  it  comes  back  before  me.  What  the 
Lord  Chancellor  has  done  is  to  direct  that  with  respect  to  the 
elder  two  children  the  vacations  shall  be  spent  half  with  the 
mother  and  half  with  the  father.  That  was  the  agreement 
between  them.  He  thinks  that  this  is  a  proper  arrangement, 
and  I  think  so  too.  Although  it  is  quite  true  that  there  is  evi- 
dence that  these  children  might  come  in  contact  with  the  lady 
in  question,  yet  I  am  not  at  all  clear  that  in  the  circumstances 
of  the  case  the  father  would  bring  them  into  constant  commu- 
nication with  her;  and  unless  I  had  further  evidence  upon  that 
subject,  I  am  not  disposed  to  act  upon  it  and  say  it  is  unfit  that 
they  should  be  with  him  at  all.  Therefore  I  think  that  the 
order  which  the  Lord  Chancellor  made  on  that  subject  is  a  very 
fit  and  a  very  proper  order;  and  all  that  I  propose  to  do  in  the 
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first  instance  upon  that  subject  is  to  give  effect  to  that  order  by 
making  it  permanent  until  the  further  order  of  the  Court,  with 
liberty  to  apply. 

Now  here  I  must  notice  what  was  the  principal  and  main 
argument  urged  before  me.  It  was  said, "  You  must  not  proceed 
522]  upon  *the  deed  at  all ;  the  deed  itself  is  absolutely  void; 
if  the  deed  is  void  in  any  of  its  provisions,  then  you  cannot  pro- 
ceed upon  it  at  all;  and  you  must  proceed  under  the  general 
equity/'  I  asked  if  there  was  any  case  in  which  this  Court  had 
ever,  under  any  general  equity,  at  the  instance  of  the  mother, 
compelled  the  father  to  allow  his  children  to  spend  half  the  va- 
cation with  her ;  and  the  counsel  for  the  Defendant  have  failed 
to  produce  any  case  of  that  description  where  there  was  no 
foundation  in  contract,  or  where  the  children  had  not  been  made 
wards  of  Court,  and  where  the  application  had  not  been  to  take 
the  child  away  from  the  parent.  In  fact  the  Lord  Chancellor's 
judgment  is  precise  upon  this  point;  he  goes  expressly  upon  a 
particular  covenant  in  this  deed;  he  gives  no  expression,  of 
opinion  as  to  the  rest,  but  he  thinks  fit  to  rely  on  this  covenant 
and  enforce  it.  I  follow  his  Lordship  in  that  respect;  and  I 
shall  rely  upon  and  enforce  the  covenant. 

It  is  said  that  if  one  covenant  in  the  deed  is  bad,  the  whole 
deed  is  bad.  But  I  am  not  of  that  opinion.  There  may  be  deeds 
the  substance  of  which  may  be  carried  into  effect,  but  part  of 
which  may  be  either  inoperative  or  wholly  void.  One  very  fa- 
miliar instance  which  occurs  to  everybody  is  a  marriage  settle- 
ment The  marriage  is  a  perfectly  good  consideration  for  a 
settlement  on  the  issue  of  the  marriage;  but  it  is  no  consider- 
ation at  all  for  a  limitation  over,  in  case  of  no  children,  in  favor 
of  strangers  who  have  nothing  at  all  to  do  with  the  marriage 
contract  In  that  case  the  Court  would  not  specifically  enforce 
that  part  of  the  deed  itself.  There  are  a  great  many  instances 
which  might  be  given  where  that  is  so.  A  covenant  may  be 
bad  in  a  deed  which  is  in  other  respects  perfectly  good.  There- 
fore I  do  not  intend  to  say  anything  about  what  may  be  the 
effect  when  the  younger  two  children  attain  the  age  of  seven 
years;  as  to  whether  the  Court  will  prevent  the  father  from 
taking  possession  of  those  young  children  when  they  each  attain 
the  age  of  seven,  although  up  to  the  age  of  seven  they  are  very  pro- 
perly, under  Talfourd's  Act,  in  the  custody  of  the  mother.     I  do 


ToL  XIIL]  EQUITY  CASES.  405 

M.R.  Hamilton  ▼.  Hector.  1873 

not  intend  to  express  any  opinion  on  that  subject,  the  more  so 
as  it  is  very  possible  that  this  gentleman — who,  although  ob- 
viously of  a  warm  temper,  shows  considerable  affection  for  his 
children,  and  I  have  no  doubt  is  in  substance  a  right-minded 
person — may,  before  the  children  are  seven  years  old,  *un-  [523 
dergo  a  very  considerable  change  in  his  character  and  disposi- 
tion, and  a  very  different  state  of  things  may  occur.  At  all 
events  I  do  not  mean  to  express  any  opinion  on  that;  all  that  I 
propose  to  do  is  to  adopt  the  Lord  Chancellor's  order  as  to  the 
passing  of  the  vacations  and  extend  it  until  further  order. 

The  next  question  which  I  have  to  consider  is  about  the  de- 
livery up  of  the  diaries  and  journals.  By  the  deed  the  husband 
expressly  covenants  to  deliver  up  to  the  wife  all  her  journals  and 
diaries ;  and  accordingly  he  says  that  he  has  done  so.  But  it 
appears  that  his  argument  now  is,  not  that  he  resists  the  cov- 
enant, which  appears  to  me  to  be  a  reasonable  and  proper 
covenant  on  a  separation  between  husband  and  wife,  but  he 
-contests  the  construction  of  the  covenant.  He  says,  "  Saying 
that  I  will  deliver  up  the  journals  and  diaries,  is  no  expression 
on  my  part  that  t  did  not  intend  to  keep  copies  of  them,  and 
use  the  copies  just  as  I  should  the  originals."  I  am  of  opinion 
that  the  truth  and  honor  of  the  covenant  include  the  copies  of 
the  diaries  and  journals  as  well  as  the  journals  themselves.  For 
what  purpose  could  he  keep  them  ?  Would  it  be  to  pub- 
lish them  ?  I  apprehend  this  Court  would  enjoin  a  hus- 
band who  is  separated  from  his  wife  from  publishing  any 
private  journals  or  diaries  of  hers,  the  publication  of  which 
dhe  disapproved  of,  and  which  might  be  used  to  her  dis- 
paragement; and  also  that  he  ought  not  to  show  them  to 
any  other  person.  It  is  not  pretended  that  there  was  anything 
in  these  journals  or  diaries  inculpatory  of  the  lady  herself,  or 
which  would  make  most  persons  entertain  a  less  favorable  opi- 
nion of  her.  But  private  documents  of  that  sort  ought  not  to 
be  made  public.  If  there  had  been  nothing  more  in  the  case 
beyond  incompatibility  of  temper*  so  that  they  could  not  live 
together,  and  a  good  separation  deed  had  been  made  by  the  in- 
terposition of  trustees,  containing  a  covenant  against  the  debts 
of  the  wife,  if  in  such  a  deed  it  had  been  covenanted  that  the 
husband  should  give  up  the  wife's  diaries,  I  am  of  opinion  that 
this  Court  would  have  enforced  that  part  of  the  deed,  and  that 
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she  would  have  been  entitled  to  have  them  delivered  up.  There- 
fore in  that  respect  I  shall  require  the  diaries  and  the  journals 
to  be  delivered  up  to  her,  and  also  the  copies  of  them. 

Then  I  think  there  is  nothing  more  that  I  have  to  dispose  of, 
5240  *because  with  respect  to  all  the  other  covenants  in  the 
deed,  I  do  not  mean  tp  go  through  them.  There  may  be  some 
of  them  that  I  may  think  not  fit  to  be  carried  into  execution. 
I  have  considered  the  case  of  Vansittart  v.  Vansittart  (l),  and  the 
distinctions  which  were  drawn  by  Mr.  Lindley  between  that  case 
and  this  are,  I  think,  very  just  Above  all,  that  was  an  execu- 
tory agreement,  and  not  an  executed  deed,  which  it  is  in  this 
case.  But  I  do  not  mean  to- say  that  every  one  of  the  covenants 
in  this  deed  will  be  fit  to  be  carried  into  execution  when  the 
proper  time  comes.  I  mean  to  say  nothing  more  on  that  sub- 
ject, but  reserve  liberty  to  apply,  in  order  to  see  what  course 
the  parties  take. 

I  do  not  intend  to  make  the  decree  go  beyond  what  I  have 
said ;  but  I  am  of  opinion,  looking  at  the  whole  of  the  case,  that 
this  suit  has  been  occasioned  by  the  husband,  and  that  he  must 
pay  the  costs  of  the  suit  up  to  the  present  time. 

Solicitors :  Messrs.  Janson,  Cobby  $  Pearson ;  Messrs.  Clark- 
son,  Son,  $  GreenweU. 

0)4K.&J.,62;  2DeG.&J.,249. 


606]  *SUTOLIPPB  V.  ElCHARDSOW. 

V.-O.B.  March  19, 1872. 

Law  Reports,  18  Equity  Canes,  606. 

[1870,  S.  88.] 

WW—  Legacy  —  Gift  of  Life  Annuity  to  a  Wife,  so  long  as  she  and  Testator' 9 
Bon  should  ttoe  together — Death  of  Son  —  Non-eesser  of  Annuity. 

Testator  by  will  gave  the  income  of  the  investment  of  £8000  to  his  wife  for 
her  life,  if  she  should  so  long  continue  his  widow.  He  also  gave  his  son  £3000. 
By  a  codicil  he  directed  his  trustees  to  pay  to  his  wife  "  yearly,  during  her  life* 
£100,"  in  addition  to  the  provision  made  for  her  by  the  will,  so  long  as  she  and 
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his  son  should  live  together ;  "  but  if  they  should  cease  to  reside  together,"  then 

he  directed  that  the  said  payment  should  cease. 
The  son  died  in  the  widow's  lifetime,  having  lived  with  her  until  his  death : 
Meld,  that  the  annuity  did  not  cease  on  the  death  of  the  son. 

Further  Consideration.  James  Sutcliffe  died  on  the  28th  of 
June,  1864,  having  by  will,  dated  the  5th  of  November,  1863, 
bequeathed  as  follows : 

"  As  to  the  sum  of  £8000,  part  of  my  residuary  estate  .... 
I  direct  my  trustees  or  trustee  to  invest  the  same,  and  to  pay 
the  interest  thereof  to  my  wife  Susan  for  her  life,  if  she  shall  so 
long  continue  my  widow ;  and  subject  to  the  interest  given  to 
my  said  wife,  I  give  the  sum  of  £2000,  part  thereof,  to  my  son 
Edwin  Sutcliffe,  the  son  of  my  said  wife,  born  before  our  mar- 
riage, for  his  own  use  and  benefit,  to  be  paid  to  him  on  the 
death  or  marriage  of  my  said  wife,  or  to  such  persons  as  he 
shall  by  deed  or  will  appoint." 

By  a  codicil,  dated  the  19th  of  June,  1864,  the  testator  directed 
as  follows : 

"  I  direct  my  said  trustees  therein  "  (i.  e\,  in  the  will)  "  men- 
tioned to  pay  to  my  wife  yearly,  during  her  life,  the  sum  of 
£100  out  of  the  income  of  my  residuary  estate  (in  addition  to 
the  provision  made  for  my  said  wife  by  my  said  will),  so  long 
as  my  said  wife  and  my  son  Edwin  should  (sic)  live  together ; 
but  if  they  should  cease  to  reside  together,  then  I  direct  that 
the  said  payment  should  cease." 

The  testator's  son  Edwin  died  on  the  14th  of  April,  1869. 
He  lived  with  the  widow,  his  mother,  until  his  death. 

♦The  bill  was  filed  on  the  23d  of  July,  1870,  for  execu-  [607 
tion  of  the  trusts  of  the  will,  and  the  question  now,  upon  far- 
ther consideration,  was,  whether,  upon  the  death  of  the  son, 
the  annuity  of  £100  to  the  widow  ceased.  She  had  not  mar- 
ried again. 

Mr  Kay,  Q.O.,  and  Mr.  JolMffe,  for  the  Plaintiff. 

The  Vice  Chancellor  called  upon 

Mr.  Mackeson,  Q.C.,  and  Mr.  T.  C.  Wright,  for  the  Defend- 
ants, the  executors  and  trustees  of  the  will : 
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The  gift  of  the  annuity  is  not  a  gift  for  the  life  of  the  widow. 
The  object  of  the  testator  was  to  provide  for  the  maintenance 
of  his  son.  There  is  no  other  probable  reason  why  he  should 
have  given  the  widow  ,£100  a  year  more  than'  he  had  already 
given  her  by  the  will.  He  varies  his  language,  and,  after  giv- 
ing the  widow  the  annuity  during  the  joint  lives,  he  adds,  think- 
ing they  might  not  agree,  that  if  they  shall  cease  to  "  reside" 
together,  the  annuity  is  to  cease. 

Sib  James  Bacon,  V.C. : 

I  cannot  agree  in  the  construction  of  the  will  which  has  been 
contended  for. 

I  think  the  intention  of  the  testator  was  to  give  the  widow 
an  annuity  out  and  out  for  her  life.  The  gift  by  the  will  was 
a  gift  of  the  income  of  £8000  to  the  widow  for  life,  if  she  should 
continue  his  widow,  and  this  annuity  is  given  to  her  "  during 
her  life  ...  in  addition  to"  the  provision  made  by  the  will. 

The  testator  knew  very  well  in  what  condition  his  son  was 
when  he  was  making  this  provision ;  he  was  aware  of  his  state 
of  health,  and  of  other  circumstances- which  may  have  influenced 
his  decision,  and  with  which  I  ajn  not  acquainted.  It  is  not 
for  me  to  speculate  as  to  the  testator's  reasons ;  but  he  has  said, 
that  if  his  wife  and  son  should  "  cease  to  reside  together,"  the 
payment  of  the  annuity  is  to  cease. 

It  has  been  argued  that  the  death  of  the  son,  having  put  an 
end  to  their  living  together,  must  have  the  same  effect  as  their 
ceasing  to  reside  together  would  have  had.  In  my  opinion  I 
cannot  cut  down  or  qualify  the  extent  of  the  gift  to  the  widow 
608]  f°r  her  life,  on  *the  ground  that  a  natural  accident  has 
prevented  the  possibility  of  the  son  living  with  the  wife.  If  I 
were  to  do  so,  I  should  be  taking  away  from  the  force  of  the 
words  "  to  my  wife  yearly  during  her  life." 

There  must  be  a  declaration  that  the  widow  is  entitled  for 
her  life  to  the  annuity  of  £100. 

Solicitors  for  the  Plaintiff:  Messrs.  Bower  ft  Cotton,  agents 
for  Mr.  Leaning,  Halifax. 

Solicitors  for  the  Defendants:  Messrs.  Sewell  &  Edwards, 
agents  for  Messrs.  HUl  ft  Smith,  Halifax. 
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1]  *Haybs  v.  Oatley. 

Law  Reports,  14  Equity  cases,  1. 

[1871  H.  1.] 

Tnut—BetOem&nt— Married   Women— Appointment  by  WW— Execution  of 

TruMs  of  WiU. 

Under  a  settlement  a  sum  of  £10,000,  secured  by  mortgage,  was  vested  in 
trustees  upon  trust  for  E.  8.,  the  wife  of  W.  8.,  for  her  life,  and  after  her  death 
for  W.  8  for  his  life,  and  subject  as  aforesaid,  upon  trust  for  such  persons  as 
E.  8.  should  by  deed  or  will  appoint,  and  in  default  of  appointment  for  W.  8. 
E.  8.  made  a  will,  by  which  she  directed  that  W.  8.  should  enjoy  the  income  of 
the  fund  during  his  life,  subject  to  payment  of  two  annuities ;  and  she  directed 
certain  pecuniary  legacies  to  be  paid,  after  the  death  of  W.  S.,  out  of  one  moiety 
of  the  fund  and  she  gave  the  other  moiety  of  the  fund  and  the  residue  of  her 
property  to  W.  8.,  whom  she  appointed  executor.  The  trustees  of  the  settle- 
ment paid  oyer  the  whole  trust  fund  to  W.  8, ;  and  part  of  the  £5000  appli- 
cable to  the  payment  of  the  pecuniary  legacies  was  lost  by  him : 

JBM,  that  the  payment  to  W.  8.  was  proper,  and  that  the  trustees  were  not 
answerable  for  the  loss. 

By  virtue  of  two  indentures,  dated  the  11th  of  December, 
1838,  a  mortgage  debt  of  £12,000  became  vested  in  William 
Jones  and  *  William  Henry  Oatley  upon  trust  as  to  £2000,  [2 
part  thereof,  for  Waller  Stubbs  absolutely,  and  as  to  £10,000, 
the  residue  thereof,  upon  trust  to  pay  the  interest  thereof  to 
JElizabeih  Stubbs,  the  wife  of  Walter  Stubbs,  during  his  life,  and 
after  her  death  to  Walter  Stubbs  during  his  life,  and,  subject  as 
aforesaid,  upon  trust  for  such  persons  as  Elizabeth  Stubbs  should 
by  deed  or  will  appoint,  and  in  default  of  appointment  for 
Walter  Stubbs,  his  executors,  administrators,  and  assigns. ' 

Elizabeth  Stubbs,  by  her  will,  dated  the  28d  of  June,  1888, 
expressed  her  wish  that  her  husband  should  enjoy  her  income 
during  his  life,  after  paying  two  annuities  of  £150  and  £50  as 
therein  mentioned;  and  at  his  decease  she  gave  pecuniary 
legacies,  amounting  in  the  whole  to  more  than  £5000,  out  of 
the  fund  of  £10,000.  She  made  a  codicil  to  her  will,  dated  the 
7th  of  October,  1844,  in  the  following  terms :  "  To  prevent  any 
doubt  on  the  construction  of  my  will,  I  hereby  declare  that  the 
legacies  given  by  my  said  will  are  to  be  payable  and  are  to  be 
2  Eng.  Rep.]  52 
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paid  only  out  of  the  sum  of  £5000  (so  for  as  the  said  sum  of 
£5000  may  extend),  one  moiety  or  half  part  of  the  sum  of 
£10,000,  over  which  I  have  an  appointing  power  under  my 
settlement  (subject  to  the  interest  for  life  of  my  said  husband) ; 
and  as  to  the  remaining  full  moiety  of  the  said  sum  of  £10,000, 
I  hereby  appoint,  give,  and  bequeath  the  same  remaining 
moiety,  being  £5000,  to  my  said  dear  husband,  Walter  Stubbs; 
all  my  estate  whatsoever  and  wheresoever  and  all  the  residue 
of  my  personal  estate,  I  give,  devise,  and  bequeath  to  my  said 
husband,  Walter  Stubbs,  his  heirs,  executors,  and  administra- 
tors; I  appoint  the  said  Walter  Stubbs  to  be  executor  of  my  will 
and  codicil ;  and  I  confirm  my  said  will  in  all  respects  save  as 
it  may  be  repugnant  to  this  codicil ;  and  I  revoke  the  will  so 
far  as  it  is  repugnant  or  inconsistent  with  this  codicil." 

Elizabeth  Stubbs  died  on  the  12th  of  October,  1844,  and  Walter 
Stubbs  proved  her  will.  After  her  death  the  mortgage  debt  of 
£12,000  was  paid  off  by  the  persons  entitled  to  the  equity  of  re- 
demption in  the  property  subject  thereto.  A  receipt  for  the  debt 
was  given  by  William  Jones  and  William  Henry  Oatley,  but  the 
money  was  actually  received  by  Walter  Stubbs,  who  retained 
thereout  the  sums  of  £2000  and  £5000  to  which  he  was  entitled, 
and  invested  £3000,  part  of  the  remaining  £5000,  to  answer  the 
3]  legacies  given  by  the  will  of  his  wife.  The  residue  of  the 
last  mentioned  £5000,  amounting  to  £2000,  was  not  invested  by 
Walter  Stubbs,  and  by  reason  of  his  insolvency  was  subsequently 
lost 

Walter  Stubbs  died  in  1865,  and  William  Janes  in  1869. 

In  1871  this  suit  was  instituted  by  WUlinm  Hayes  and  Mary, 
his  wife  (the  latter  of  whom  was  a  legatee  under  the  will  of 
Elizabeth  Stubbs),  against  William  Henry  Oatley  &n&  the  legal  per- 
sonal representatives  of  William  Jones,  to  compel  them  to  make 
good  the  sum  of  £2000  which  had  been  lost. 

Sir  JR.  Baggallay,  Q.O.,  and  Mr.  W.  it  Fisher,  for  the  Plaint- 
iffs. 

Mr.  Southgate,  Q.C.,  and  Mr.  Phear,  for  the  Defendants : 

Mr.  and  Mrs.  Stubbs  between  them  had  complete  power  over 
the  fund.  Mrs.  Stubbs  makes  a  will  (which,  with  the  assent  of 
her  husband,  she  could  do  quite  irrespectively  of  the  power  in 
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the  settlement),  and  thereby  purports  to  give  her  husband  a  life 
interest  in  the  fund,  charged  with  certain  annuities,  and  also  to 
give  him  £5000,  part  of  the  fond,  and  the  residue  of  her  pro- 
perty. Mr.  Stubbs  proved  this  will,  and  thereby  assented  to  it, 
and  thus  agreed  to  take  his  life  interest  under  the  will  and  not 
under  the  settlement:  Ex  parte  Fane  (*).  That  being  so,  the 
whole  fund  was  held  on  the  trusts  of  the  will,  and  the  executor 
was  the  person  to  carry  them  into  effect,  not  the  trustees  of  the 
original  settlement :  Be  Philbrick's  Settlement  (*).  Moreover,  the 
effect  of  the  will  is  to  appoint  the  fund  to  the  husband  as  exe- 
cutor :  WiMay  v.  Barnttt  (3),  a  case  which  was  approved  of  in  In 
re  Wilkinson  (4). 

Sir  R  Bag g allay,  in  reply : 

Mrs.  Stubbs1  will  was  an  exercise  of  the  power  of  appointment 
reserved  to  her  by  the  settlement ;  and  the  effect  of  it  was  to 
make  the  pecuniary  legatees  cestuis  que  trust  under  the  settle- 
ment. The  fund  was  not  distributable  during  the  lifetime  of 
the  husband  except  with  the  assent  of  the  pecuniary  legatees, 
and  the  trustees  are  responsible  for  the  loss  which  has  occurred. 

♦In  the  case  of  Be  Philbricfc's  Settlement  (*)  there  was  no  [4 
prior  life  interest,  and  consequently  the  decision  does  not  affect 
the  present  question. 

Lord  Romilly,  M.R  : 

I  entertain  no  doubt  that  the  trusts  of  the  settlements  were 
completely  discharged  when  the  trustees  paid  over  the  £10,000 
to  the  executor  of  Mrs.  Stubbs.  If  it  were  not  so,  the  trustees 
would  have  to  carry  into  effect  all  the  limitations  of  her  will. 
I  think  that  it  is  a  mistake  to  say  that  her  will  did  not  come 
into  operation  until  the  death  of  her  husband. 

The  bill  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Wttkins,  Blyth  $  Marsland,  agents  for  Mr. 
W.  S.  Hayes,  Halesowen  ;  Mr.  William  Potts,  agents  for  Messrs. 
JPotts  ft  Son,  Broseley. 

0 16  Sim.,  406.  O  Law  Rep.,  6  Eq.,  198. 

O  84  L.  J.  (Ch.),  868 ;  11  Jur.  (N.S.),       (4)  Ibid,  4  Ch.,  587. 
553. 
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49]  *Mackbtt  v.  Mackett. 

V.-OB.  April  16, 1873. 

L*w  Beporte,  14  Equity  ouwfl,  4ft. 

[1888  M.  85.] 

1TO — Construction — Bequest  to  a  Married  Woman  for  Separate  use — Proceed* 
to  be  applied  to  bringing  up  and  Maintenance  of  Legatee**  Children — Absolute 
Interest. 

Testator  derived  all  the  rest,  residue,  and  remainder  of  his  real  and  personal 
estate  to  8.  M.,  a  married  woman,  her  heirs  and  assigns,  for  ever ;  but  upon  trust, 
"as  to  all  the  freehold,"  as  he  proceeded  to  declare ;  "and as  to  the  personal  pro- 
perty so  given  as  aforesaid  to  the  said  8.  M.,  to  and  for  her  own  proper  use  and 
benefit  for  ever,"  separately  from  her  husband, "  and  the  proceeds  to  be  applied 
by  her  in  the  bringing  up  and  maintenance  of"  all  her  children. 

8.  M.t  died  leaving  several  infant  children : 

Held,  that  she  took  an  absolute  interest  in  the  personalty,  unaffected  by  any 
trust. 

Further  Consideration.  John  Broughy  who  died  on  the  25th 
of  January,  1867,  by  his  will,  dated  the  16th  of  September,  1861, 
after  giving  legacies,  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  estate,  both  real  and  personal,  "unto  Sarah 
Macketty  the  wife  of  George  Smith  Mackeity  and  to  her  heirs  and 
assigns  for  ever ;  but  upon  trust  as  to  all  the  freehold  for  the 
sole  and  separate  use  and  for  the  bringing  up  and  maintenance 
of  her  son,  John  Mackett,  till  he  attains  the  age  of  twenty-one 
years ;  then  to  assign  and  make  over  the  same  to  him  for  his 
own  use  and  benefit  for  ever."  .  .  .  And  as  to  the  personal  pro- 
perty so  given  as  aforesaid  to  the  said  Sarah  Mackett,  to  and  for 
her  own  proper  use  and  benefit  for  ever,  but  not  to  be  subject 
or  liable  to  the  debts,  control,  or  engagements  of  her  present  or 
any  future  husband ;  and  her  receipt  alone  to  be  a  good  and 
sufficient  discharge  for  the  same ;  and  the  proceeds  to  be  applied 
by  her  in  the  bringing  up  and  maintenance  of  the  said  John 
Mackett9  and  all  other  the  children  of  the  said  Sarah  Mackett." 

The  will  contained  no  appointment  of  executors,  and  admin- 
istration with  the  will  annexed  was  granted  to  Sarah  MacketL 

At  the  testator's  death  Sarah  Mackett  (who  was  living  separate 
from  her  husband)  had  five  children,  Elizabeth,  born  the  9th  of 
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♦August,  1848 ;  George,  born  in  December,  1851 ;  Mary  [50 
Wells,  born  in  November,  1853 ;  John,  born  on  the  13th  of 
August,  1861 ;  and  Louisa  Ann,  born  on  the  28th  of  August, 
1863. 

On  the  23d  of  April,  1868,  the  bill  was  filed  by  the  infants, 
George,  Mary  Wells,  John,  and  Louisa  Ann  Mackett,  against  Sarah 
Mackett,  George  Smith  Mackett,  her  husband,  and  Elizabeth,  the 
eldest  child,  then  the  wife  of  WUliam  Stockman,  and  her  husband, 
praying  for  administration,  for  inquiries  as  to  what  portion  of 
the  testator's  personal  estate,  and  of  the  rents  and  profits  of  his 
real  estate,  had  been  received  by  Sarah  Mackett,  and  had  been 
applied  to  her  own  use,  or  otherwise  misapplied,  and  for  pay- 
ment of  the  amount  found  due ;  that  the  personal  estate  might 
be  ascertained  and  invented ;  that  the  rents  and  profits  of  the  a 
real  estate  might  be  applied  for  the  maintenance  of  the  Plaintiff, 
John  Mackett,  and  the  income  of  the  personal  estate  for  the  main- 
tenance of  the  Plaintiffs  and  the  infant  Defendant,  and  for  an 
injunction  and  receiver. 

On  the  8th  of  May,  1868,  a  receiver  was  appointed ;  on  the 
18th  of  March,  1869,  an  administration  decree  was  made ;  and  in 
August  of  the  same  year  Mrs.  Stockman  attained  twenty-one. 

The  Chief  Clerk's  certificate  was  made  on  the  14th  of  May, 
1870. 

In  June,  1870,  Sarah  Mackett  died,  having  by  will,  dated  the 
13th  of  January,  1868,  bequeathed  the  residue  (after  payment 
of  debts  and  a  legacy  of  £50)  of  her  real  and  personal  estate  in- 
cluding such  as  she  might  become  entitled  to  under  the  will  of 
John  Brough,  to  Charles  Baylis  upon  trust  to  apply  the  sum  of 
£300  yearly  out  of  the  income  of  the  residuary  estate  in  equal 
proportions  in  the  maintenance,  education,  and  advancement  in 
life  of  her  children,  Elizabeth  Stockman  and  George,  Mary  Wells9 
and  Louisa  Ann  Mackett,  or  the  survivors  of  them,  until  the 
youngest  survivor,  being  a  son,  should  attain  twenty-one,  or 
being  a  daughter,  should  attain  that  age  or  marry ;  and  then  to 
convert  and  invest  a  portion  of  the  proceeds  sufficient  to  produce 
an  annual  income  of  £75,  to  be  paid  to  Elizabeth  Stockman  for 
life  for  her  separate  use ;  and  to  make  a  similar  provision  for 
the  payment  of  £75  for  life  to  each  of  her  children,  George,  Mary 
Wetts,  and  Louisa  Ann  Mackett ;  the  annuities  to  daughters  to  be 
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for  their  separate  use.  She  then  made  a  general  bequest  of  her 
residuary  estate,  and  appointed  Charles  Baylis  her  sole  executor. 
51]  *On  the  15th  of  June,  1871,  George  Smith  Mackett  died, 
having  by  will,  dated  the  8th  of  October,  1870,  bequeathed  all 
his  property  to  or  in  favor  of  Mary  Wells  and  Louisa  Ann 
Mackett. 

The  question  now  was,  as  to  the  testator's  personal  estate  only, 
whether  the  bequest  to  Sarah  Mackett  was  absolute,  or  subject 
to  any  charge  or  trust  to  maintain  the  children  until  the 
youngest  should  attain  twenty-one  or  marry,  or  for  any  other 
period. 

Mr.  Karslake,  Q.C.,  and  Mr.  JSveritt,  for  the  Plaintiffis,  George 
and  John  Mackett: 

The  true  construction  is,  that  Mrs.  Mackett  took  subject  to  a 
trust  in  favor  of  all  the  children  until  the  youngest  survivor 
should  attain  twenty-one,  or,  being  a  daughter,  marry. 

The  last  authority  is  Lambe  v.  Eames  (*),  which,  however,  is 
distinguishable,  the  words  being,  "  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family." 
Here  the  words  are,  "  for  her  own  proper  use  and  benefit  for 
ever,"  separately  from  her  husband,  "  and  the  proceeds  to  be 
applied  by  her  in  the  bringing  up  and  maintenance  of"  the 
children.  Lord  Justice  James,  in  Lambe  v.  Eames,  said  (*)  that 
it  was  impossible  to  execute  such  a  trust  as  that  in  this  Court. 
This  cannot  be  said  of  the  present. 

In  Carr  v.  Living  (8)  the  Master  of  the  Bolls  said  that  the 
principle  on  which  he  had  always  acted  was,  that  although  the 
parent  in  these  cases  was  a  trustee  for  the  children,  it  was  only 
so  far  as  was  required  for  their  maintenance  and  support ;  and 
His  Lordship  directed  a  reference  to  ascertain  what  was  necessary 
for  the  purpose. 

Mr.  Bristowe,  Q.C.,  for  the  infant  Plaintiffe,  Mary  Wells  and 
Louisa  Ann  Mackett  : 

Since  the  death  of  George' Smith  Mackett,  the  interests  of  the 
two  infant  daughters  have,  in  consequence  of  his  bequest,  be- 
come adverse  to  those  of  the  other  co-Plaintiffs. 

O  Law  Rep.,  6  Ch.,  597.  (*)  Law  Rep.,  6  Ch.f  600.  f)  28  Bear.,  644. 
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I  contend  for  an  absolute  interest  in  Mrs.  Mackett,  unfettered 
by  any  trust,  precatory  or  otherwise,  in  favor  of  the  children. 
The  reasoning  of  the  decision  in  Lambe  v.  Fames  (*)  practi-  [52 
cally  decides  this  case.  • 

Mr.  Kay,  Q.C.,  and  Mr.  Herbert  Smith,  for  the  Defendant 

Baylis : 

We  support  the  same  view.  There  is  no  binding  trust  in  the 
will,  except  the  trust  for  the  separate  use  of  Sarah  Mackett. 

In  Thorp  v.  Owen  (')  there  was  no  trust  for  the  separate  use 
of  the  mother.  In  Cart  v.  Living  (*)  the  Master  of  the  Rolls 
expressly  says  that  where  the  children  are  otherwise  provided 
for,  and  do  not  require  support  or  maintenance,  they  do  not  re- 
ceive a  portion  of  the  fund. 

[They  also  cited  Macnab  v.  Whitbread  (*) ;  Webb  v.  Wools  (*) ; 
Kerr  v.  Baroness  Clinton  (6) ;  Wood  v.  Cox  (*) ;  Byne  v.  Black- 
burn (*).] 

Mr.  J.  Hindc  Palmer,  Q.C.,  and  Mr.  C.  J.  HSU,  for  the  exe- 
cutors of  George  Smith  Mackett : 

We  also  contend  that  Mrs.  Mackett  took  an  absolute  interest. 
When  the  testator  intends  to  impose  a  trust,  he  does  so  in  clear 
and  express  terms.  All  he  meant  to  do,  in  the  case  of  this  be- 
quest, was  to  show  what  his  motive  was  in  giving  this  property 
to  Mrs.  Mackett 

In  Cqrr  v.  Living  the  gift  was  for  the  ben  efit  of  the  wife  and 
children,  who  were  both  placed  on  a  common  footing. 

They  cited  Fox  v.  Fox  (•),  and  referred  to  other  authorities 
collected  in  Jarman  on  Wills  (10) ;  Howorth  v.  Dewell  (") ;  WUson 
v.  BaU  HO 

Mr.  Amphlett,  Q.C.,  and  Mr.  Freeman,  for  Mr.  and  Mrs.  Stock- 
man: 

We  also  contend  for  an  absolute  interest;  and  say  that  Mrs. 

(*)  Law  Rep.,  6  Ch.,  597.  (J)  2  My.  &  Cr.,  684. 

O  2  Hare,  607.  (■)  26  Beav.,  41. 

C)  28  Beav.,  644.  (•)  27  Ibid.,  801. 

(«)  17  Ibid.,  299.  (10)  8rd  Ed.  i.,  pp.  860,  rf  «? 

(•)  2  Sim.  (N.S.),  267.  (ll)  29  Beav.,  18. 

(■)  Law  Rep.,  8  Eq.,  462.  (")  LftW  Rep.,  4  Ch.,  581. 
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Stockman9 s  annuity  of  £75  was  bequeathed  to  her  by  Mrs.  Mack- 
53]  eUy  *n°t  i*1  execution  of  any  trust,  but  under  the  ordinary 
testamentary  power  of  disposition. 

*  If,  however,  it  should  be  held  that  this  is  a  trust,  then  we 
take  a  share  uUrd  the  £75,  absolutely  :  Bayne  v.  Orowther  (*). 

Mr.  Karslake,  in  reply. 


Sir  Jambs  Bacon,  V.O. : 

The  question,  in  the  first  place,  is  one  of  construction ;  and 
upon  that  I  feel  no  doubt  whatever. 

The  testator  begins  with  an  absolute  gift  of  all  the  rest,  resi- 
due, and  remainder  of  his  real  and  personal  estate  to  Mrs.  Mackett. 
He  then  declares  trusts  of  his  real  estate ;  but  as  to  his  personal 
estate,  he  gives  it  absolutely  and  without  qualification  to  Mrs. 
Mackett  for  her  sole  and  separate  use.  He  then  adds  these  words : 
"  and  the  proceeds  to  be  applied  by  her  in  the  bringing  up  and 
maintenance  of"  her  children.  No  doubt  by  these  words  he  ex- 
presses the  motive  of  his  gift.  But  he  lays  no  restriction  upon 
the  legatee.  / 

In  truth,  the  case  resembles  that  of  Lambe  v.  Eames  (*)  in 
every  respect ;  and  the  result  becomes  more  clear  when  one 
comes  to  put  these  words  into  active  operation.  If  she  is  not 
to  take  the  whole  absolutely  and  without  qualification,  then 
how  much  is  she  to  take  ?  If  the  property  is  not  to  be  disposed 
of  as  she,  in  her  unfettered  discretion,  shall  think  fit  —  if  the 
proportions  in  which  it  is  to  be  distributed  are  not  to  be  regu- 
lated by  her  sole  will  and  discretion  —  there  is  no  meaning  in 
words.  As  I  read  them,  they  mean  only  this  :  "  In  order  to 
enable  her  to  provide  for  her  children,  I  give  her  this  property 
for  her  own  absolute  and  unfettered  use." 

.  The  same  difficulty  occurs  here  as  was  suggested  in  Lambe  v. 
Eames j  where  Lord  Justice  James  observes  upon  the  uncertainty 
and  impossibility  of  deciding  how  much  was  intended  to  be 
spent  upon  the  mother's  private  purposes,  and  how  much  upon 
the  children.  Another  remark  that  was  made  in  that  case  also 
applies  here  :  (*)  "  If  there  be  any  such  obligation,  I  think  it  has 
been  fairly  discharged  by  the  way  in  which  she  has  made  her 

0  20  Beav.,  400.  O  Law  Rep.,  6  Ch.  597.  (»)  Law  Rep.,  6  Ch.  000. 
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will."  *Here  I  find  that  the  legatee  has  in  the  most  ex-  [54 
press  manner  carried  what  may  be  supposed  to  have  been  the 
intention  of  the  testator  into  full  operation.  The  gift  being  to 
her  absolutely,  and  without  condition,  she  has  made  a  will  con- 
sistently with  that  intention,  by  providing  in  a  particular  way 
for  the  children. 

Under  these  circumstances,  I  think  it  unnecessary  to  declare 
that  the  annuities  are  confined  to  the  minorities  of  the  infant 
children,  or  are  payable  for  any  particular  period ;  nor  do  I 
think  any  inquiry  necessary  as  to  what  is  required  for  the  chil- 
dren's maintenance. 

The  only  declaration  will  be  that  Mrs.  Mackett  was  absolutely 
entitled,  under  the  will  of  the  testator,  to  his  personal  estate. 

Solicitors :  Messrs.  Fielder  $  Sumner ;  Mr.  Charles  Baylis. 


In  re  Bassett's  Estate. 
Perkins  v.  Fladgate, 

VXJ.B.  April  16, 1872. 

Law  Reports,  14  Equity  Gases,  64. 

[1869  B.  215.] 

WiU—Omstructum  —  "  I  leave  to  my  sister3*  Good  Gift  of  Residue  — Gift  to  A.'s 

three  Children  held  to  include  a  fourth. 

A  testatrix  made  a  will,  which  she  declared  to  be  her  "  last  will  and  testament," 
and  thereby  appointed  an  executor,  and,  after  giving  legacies,  proceeded  as  fol- 
lows :  "  After  these  legacies  and  my  doctor's  bills  and  funeral  expenses  are  paid 
I  leave  (sic)  to  my  sister,"  M.  P.,  *  without  any  power  or  control  whatsoever  of 
her  husband,"  J.  P.,  "  in  case  of  her  death  to  be  equally  divided  amongst  her 
children  or  grandchildren :" 

Held,  a  good  gift  of  the  residue  to  the  sister. 

Bequest  to  W.  and  E.  B.'s  three  children  of  £10  each,  and  of  furniture  equally 
to  be  divided  amongst  them.     W.  and  E.  B.  had  four  children : 

Held,  that  the  four  were  each  entitled  to  a  legacy  of  £10,  and  a  share  of  the 
furniture. 

Further  Consideration.  Elizabeth  Bassett  made  her  will, 
dated  the  8th  of  April,  1869,  commencing  thus  : 

"  This  is  the  last  will  and  testament  of  me,  Elizabeth  Bassett 
2  Eng.  Rep.]  53 
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55]  of  *8,  Weedington  Road,  parish  of  fife.  Pancras  ;  and  I  hereby 
appoint  Lieutenant-Colonel  Fladgate,  No.  6,  Queen's  Square, 
parish  of  Westminster,  my  sole  executor." 

She  then  gave  several  pecuniary  legacies.  "  To  William  and 
Elizabeth  Barfoofs  three  children  "  she  gave  "  the  sum  of  £10 
each,  and  all  my  furniture,  goods,  and  clothing  to  be  equally 
divided  amongst  them."  She  then  gave  several  more  pecuniary 
legacies,  and  concluded  thus :  ■ 

"  After  these  legacies  and  my  doctor's  bills  and  funeral  ex- 
penses are  paid,  I  leave  (sic)  to  my  sister  Mary  Perkins,  Pipin 
Pyrin,  Wisconsin,  North  America,  without  any  power  or  control 
whatsoever  of  her  husband,  John  Perkins  ;  in  case  of  her  death 
to  be  equally  divided  amongst  her  children  or  grandchildren." 

An  administration  summons  was  taken  out  by  Mary  Perkins 
against  Colonel  Fladgate,  the  executor;  and  in  answer  to  a 
decree  directing  accounts  and  inquiries,  the  Chief  Clerk,  on  the 
5th  of  December,  1871,  certified  that  the  sole  residuary  legatee 
living  at  the  testatrix's  death,  if  the  will  contained  any  gift  of 
residuary  pergonal  estate,  was  the  late  Plaintiff,  Mary  Perkins9 
who  was  dead,  her  personal  representatives  being  Maria  Jane 
Perkins  and  William  Augustus  Algernon  Perkins ;  and  that  the 
question  whether  the  will  did  or  did  not  contain  any  gift  of 
residuary  personalty  was  reserved  for  the  consideration  of  the 
Court. 

The  suit  was  afterwards  revived  by  the  two  personal  repre- 
sentatives of  Mrs.  Perkins. 

It  also  appeared  that  William  and  Elizabeth  Barfoot  had  four 
children  living  at  the  testatrix's  death ;  and  a  further  question 
was,  whether  all  four  children  could  participate  in  the  gift  of 
£10  each,  and  take  a  share  in  the  furniture. 

Mr.  Kay,  Q.C.,  and  Mr.  Nalder,  for  the  Plaintiffe  by  revivor  • 

The  will  begins  by  declaring  that  to  be  the  testatrix's  last  will 
and  testament.  She  then  appoints  an  executor,  thereby  show- 
ing what  she  means  to  leave,  namely,  all  her  property,  less 
debts,  funeral  and  testamentary  expenses,  and  legacies. 

The  words  require  no  addition  to  determine  their  meaning. 
They  are  sufficient  as  they  stand.    To  bold  otherwise  would  be 
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*not  only  to  bring  about  an  intestacy,  but  to  cause  the  gift  [56 
to  Mary  Perkins,  who  is  expressly  named  to  fail. 

Probably  the  nearest  case  to  this  is  Leighton  v.  Bailie  (*) ;  and 
the  rule  as  to  supplying  words  is  laid  down  in  Hope  v.  Potter  ('). 

The  Court  will  probably  find  little  difficulty  in  including  all 
the  children  of  Mr.  and  Mrs.  Barfooty  after  the  decision  in  Spen- 
cer v.  Ward  ($). 

On  the  practice  of  the  Court  as  to  supplying  words,  the  au- 
thorities are  collected  in  Jarman  on  "Wills  (4). 

Mr.  Ghren,  for  the  Defendant,  the  executor. 

Mr.  Eddis,  Q.C.,  and  Mr.  Harvey,  for  the  next  of  kin : 

No  doubt  there  exists  here  strong  reasons  for  conjecturing 
what  the  testatrix's  intention  was ;  the  only  question  is,  whether 
the  Court  has  power  to  supply  the  words  which  are  necessary 
to  make  a  sufficient  residuary  bequest.  She  says,  "  I  leave." 
The  question  is,  what  ?  It  is  admitted  that  something  must  be 
supplied. 

The  Court  has,  no  doubt,  been  able  to  supply  words  for  the 
purpose  of  giving  effect  to  a  bequest,  where  the  meaning  may 
be  necessarily  implied  from  the  words ;  but  in  this  case  the 
blank  after  the  words  "  I  leave  "  may  be  supplied  as  well  by 
"  the  sum  of  £100,"  or  any  other  sum,  as  by  the  "  whole  of  my 
residuary  personal  estate." 

In  Abbott  v.  Middleton  (5)  the  rule  was  established  that  the 
Court  is  not  at  liberty  to  introduce  words  into  a  will  on  a  "  con- 
jectural hypothesis  "  of  a  testator's  intention  (*).  The  question 
is,  "  not  what  the  testator  meant,  but  what  is  the  meaning  of 
his  words  "  (7). 

It  is  only  where  there  is  only  one  thing  which  the  testator  could 
have  meant  that  words  can  be  supplied :  Clark  v.  Clemmans  (*). 

They  also  cited  James  v.  Shannon  (9);  Miller  v.  Trovers  (10); 
Buckle  v.  Bristaw  (u) ;  Nunn  v.  Hancock  (u) ;  Drake  v.  Drake  (IS). 

0)  8  My.  &  K.,  267.  (T)  7  H.  L.  C,  p.  114. 

O  3  K.  &  J.,  206.  O  86  L.  J.  (Ch.),  171. 

O  Law  Rep.,  9  Eq.,  507.  (*)  !*•  Law  Rep.,  2  Eq.,  118. 

C)  3id  Ed.,  vol.  1, 466.  (,0)  1  M.  &  Scott,  342 ;  8  Bing.,  244. 

(•)  7  H.  L.  C,  68.  (u)  13  W.  R.,  68. 

O  Ibid,  81.  (,3)  16  Ibid.,  818. 

01)  8  H.  L.  C,  172. 
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57]    *Sir  Jambs  Bacon,  V.C. : 

I  should  feel  the  greatest  objection  to  supplying  any  words  in  a 
will ;  but  I  do  not  think  this  will  unintelligible  as  it  stands,  and 
accordingly  I  do  not  see  the  necessity  of  supplying  any  words. 

I  read  the  will  as  containing  a  disposition  of  the  whole  of  the 
testatrix's  estate  and  effects.  That  must  have  been  her  inten- 
tion, as  is  generally  the  case,  when  she  set  about  making  her 
"  last  will  and  testament. "  That  would  vest  the  whole  of  her 
estate  in  the  executor.  Then  she  gives  certain  legacies,  which 
it  was  the  duty  of  the  executor  to  pay.  Then  she  says :  "  After 
these  legacies.  .  .  are  paid,  I  leave  to  my  sister  Mary  Per- 
kins, .  .  .  without  any  power  or  control  whatsoever  of  her 
husband,  John  Perkins  ;  in  case  of  her  death,  to  be  equally  di- 
vided amongst  her  children  or  grandchildren."  The  intention 
of  the  testatrix  is  express.  If  I  could  find  any  indication  of  an 
'  intention  to  give  anything  else,  as,  for  instance,  a  legacy  of 
£500,  it  would  be  different  But  what  other  meaning  can  be 
attributed  to  these  words  except  that  which  I  have  suggested  ? 
What  answer  can  be  given  to  the  question,  "What  did  she 
mean  to  leave  ?"  except  this — the  entirety  of  the  residue  of  her 
estate. 

Where,  then,  is  the  difficulty  ?  ITo  doubt  the  word  "  residue  " 
if  supplied,  would  satisfy  the  meaning;  but  that  only  shows 
that  the  meaning  of  the  testatrix  may  be  expressed  by  other 
words  than  those  which  she  had  used. 

The  cases  which  have  been  cited  famish  no  rule  whatever  for 
the  interpretation  of  the  present  case.  If  the  whole  of  the  pro- 
perty had  been  realized  and  placed  on  a  table,  the  executor  must 
first  have  paid  out  the  legacies,  and  then  handed  over  all  the 
rest  to  the  testatrix's  sister. 

As  to  the  point  about  the  children,  I  also  have  no  doubt  what- 
ever. Each  of  the  four  children  must  have  a  legacy  of  £10,  and 
the  furniture  must  be  divided  amongst  them  all. 

There  will  be  declarations  accordingly ;  the  legacies  of  in- 
fants to  be  carried  to  separate  accounts,  with  liberty  to  apply 
respecting  any  of  them ;  the  costs  of  all  parties,  as  between 
solicitor  and  client,  to  come  out  of  the  estate. 

Solicitors  for  the  Plaintiffs :  Messrs.  Fladgate  $  Go. 
Solicitor  for  the  Defendants  :  Mr.  J.  W.  Sykes. 
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V.-CJB.  April  38, 1872. 

*Hbwtct  v.  Ja&ddtb.  [58 

Law  Reports,  14  Equity  Gases,  08. 

[1889  H.  288.] 

W%U — Construction — Hotchpot. 

Testator  gave  real  and  personal  property  to  trustees  upon  trust  to  convert,  and 
after  the  death  or  second  marriage  of  his  wife,  to  hold  the  proceeds  in  trust  for 
his  child  or  children  living  at  that  time,  and  the  issue  then  living  of  his  child  or 
children  dying  before  that  period,  such  objects  to  take  as  tenants  in  common 
according  to  the  stocks,  and  not  to  the  number  of  the  individuals  composing  the 

His  real  estate  was  to  be  considered  as  converted  from  his  death,  and  it  was 
declared  that  no  child,  to  whom  or  to  whose  husband  he  should  have  paid  any 
portion  in  his  lifetime,  should  participate  in  the  trust  property  without  bringing 
the  portion  so  paid  in  testator's  lifetime  into  hotchpot. 

On  the  marriage  of  B.t  one  of  his  daughters,  in  his  lifetime,  and  before  the  date 
of  the  will,  testator  covenanted  to  stand  seized  of  a  freehold  house  to  the  use  of 
2?.,  her  heirs  and  assigns,  for  ever.    B.  having  died  leaving  issue : 

HM9  that  the  Hotchpot  clause  could  not  be  extended  to  the  issue  of  testator's 
children,  so  that  the  value  of  the  house  given  to  B.,  was  not  to  be  deducted  from 
the  share  of  her  issue  who  should  be  living  at  the  death  or  second  marriage  of 
testator's  widow. 

David  Jardine,  by  his  will,  dated  the  7th  of  July,  1862,  de- 
vised and  bequeathed  to  trustees  all  his  real  and  personal  estate 
upon  trust  for  conversion  after  the  death  or  re-marriage  of  his 
wife,  who  waa  to  be  permitted,  while  she  continued  his  widow, 
to  occupy  his  business  premises,  and  use  and  employ  any  part 
of  the  real  and  personal  estate  for  the  purpose  of  carrying  on 
that  or  any  other  business.  Subject  to  these  dispositions,  .the 
trustees  were  to  sell  and  convert  testator's  "  personal  trust  pro- 
perty not  consisting  of  moneys  invested,"  and  invest  the  pro- 
duce, and  permit  his  wife  during  her  widowhood  to  receive  the 
net  annual  income,  with  directions,  in  the  event  of  her  second 
marriage,  and  subject  to  the  preceding  directions, "  I  direct  that 
my  trustees  shall  hold  my  trust  property  in  trust  for  my  child 
or  children  living  at  the  death  or  second  marriage  of  my  said 
wife,  and  the  issue  then  living  of  my  child  or  children  dying 
before  that  period,  such  objects  to  take  as  tenants  in  common, 
according  to  the  stocks  and  not  the  number  *of  the  indivi-  [59 
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duals  composing  the  class."  Testator,  after  directing  that  his 
real  estate  should  be  considered,  for  the  purpose  of  enjoyment 
and  transmission  under  the  trusts  of  his  will,  as  converted  into 
personal  estate  from  his  death,  declared  "that  no  child  to  whom 
or  to  whose  husband  I  shall  have  paid  any  portion  in  my  lifetime 
shall  participate  in  my  said  trust  property  without  bringing  the 
portion  so  paid  in  my  lifetime  into  hotchpot 

Testator  died  in  March,  1863,  leaving  his  widow  and  five 
children  surviving." 

One  of  the  daughters,  Mrs.  Cane,  died  in  1867,  leaving  issue. 
It  appeared  that  shortly  before  the  marriage  of  Mrs.  Qme,  in 
1849,  testator,  by  deed  of  the  5th  of  November,  1849,  coven- 
anted and  granted  that  he  would  stand  seized  of  a  dwelling-house 
therein  described  to  the  use  of  his  said  daughter,  her  heirs  and 
assigns,  for  ever.  Mr.  and  Mrs.  Cane  had  been  in  possession 
of  the  house  ever  since  this  deed  of  gift,  and  an  administration 
suit  having  been  instituted  the  question  arose,  upon  further  con- 
sideration, whether  the  gift  of  the  dwelling-house  was  a  pay- 
ment by  way  of  portion  to  Mrs.  Cane.  Two  of  the  testator's 
children  had  also  been  advanced  by  money  gifts  during  his  life- 
time. 

• 

Mr.  HorUm  Smith,  for  Plaintiffs,  the  trustees. 

Mr.  Swanston,  Q.C.,  and  Mr.  W.  22.  Ellis,  for  the  widow  and 
eldest  son  of  the  testator : 

The  gift  of  the  dwelling-house  to  Mrs.  Qme  was  an  advance 
by  the  testator  in  the  nature  of  a  portion,  and  the  value  must  be 
deducted  from  the  share  taken  by  her  issue.  The  language  of 
the  clause,  "  to  whom  I  have  paid  any  portion  in  my  lifetime/' 
is  not  confined  to  a  mere  money  gift,  but  is  applicable  to  real 
estate  also.  The  signification  of  u  pay  "  given  in  Richardson's 
Dictionary  is,  "  To  satisfy  or  content,  by  giving  an  equivalent 
(in  money  or  otherwise),  for  something  received  or  bargained 
for :"  and  the  term  has  been  constantly  applied  to  a  render  of 
tithes  of  corn,  cattle,  and  other  things  in  kind. 

Mr.  Kay,  Q.  C,  and  Mr.  Methold,  for  the  issue  of  Mrs.  done, 
contended  that  the  hotchpot  clause  did  not  apply  and  could  not 
be  extended  to  the  issue,  to  whom  there  was  an  original  sub- 
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stantive  *gift  in  the  event  of  their  parents  predeceasing  the  [60 
widow :  Ti/therleigh  v.  Harbin  (l) ;  Langslow  v.  Langslow  (*). 

Mr.  Swanston,  in  reply  : 

Li  Tgtherleigh  v.  Harbin  no  question  of  hotchpot  arose,  V>at 
simply  whether  there  was  a  gift  to  the  issue  of  deceased  children 
of  the  tenant  for  life.  Here  the  issue  can  only  take  as  their 
parents  would  have  taken,  and  subject  to  the  same  incidents  of 
bringing  into  hotchpot  advances  made  by  the  testator. 

[He  also  distinguished  Langslow  v.  Langslow.] 

The  Vicb-Chancellor  held  that  the  children  of  the  testator's 
daughter,  Mrs.  Oanej  who  should  be  living  at  the  death  or 
second  marriage  of  his  widow,  could  not  be  compelled  to  bring 
into  hotchpot  the  value  of  the  freehold  property  included  in  the 
deed  of  gift  of  November,  1849,  as  the  hotchpot  clause  could 
not  be  extended  so  as  to  include  the  issue  of  a  child  of  the  tes- 
tator. 

* 

Solicitors :  Mr.  J.  Lott ;  Messrs.  De  Jersey  $  Micklem  ;  John- 
sen  $  Master. 

0)  6  Sim.,  839.  O  21  Beav.,  562. 
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June  29, 80, 1871,  Feb.  15 ;  April  80, 1873. 

395]  *Q-borgb  Ireland  and  others  Plaintiffs  in  Error, 

AND 

Joseph  Gibbons  Livingston.    Defendant  in  Error. 

Law  Reports,  5  House  of  Lords,  896. 

Contract  by  Letter  of  Orders— Performance  — Principal  and  Agent—  Vendor 

and  Purchaser. 

Where  a  letter  of  orders  which  constitutes  a  contract  from  a  merchant  to  his 
commission  agent  is  so  worded  as  to  be  capable  of  two  interpretations,  if  the 
agent  fairly  and  honestly  assumes  it  to  bear  one  of  those  interpretations,  and 
acts  on  that  assumption,  the  merchant  cannot  be  released  from  his  contract  on 
the  ground  that  he  intended  it  to  bear  the  other.  As  the  error  arose  from  his 
own  indistinctness  of  expression,  he  must  bear  the  loss. 

L.  wrote  toI.dk  Co.  at  Mauritius,  desiring  them  to  ship  him  500  tons  of  sugar 
at  260.  9d.  to  cover  freight  and  insurance :  adding, "  Fifty  tons  more  or  less  of  no 
moment,  if  it  enables  you  to  get  a  suitable  vessel.  I  should  prefer  the  option  of 
sending  vessel  to  London,  Liverpool,  or  the  Clyde ;  but  if  that  is  not  compassable 
you  may  ship  to  either  Liverpool  or  London'*  I.  A  Co.  could  only  procure,  at 
the  price  mentioned,  nearly  400  tons,  which  they  purchased  from  several  different 
persons,  and  Bhipped  in  one  vessel  to  Liverpool.  L.  refused  the  cargo,  and  wrote 
to  cancel  the  order  so  as  to  prevent  any  farther  shipment  :• 

Held,  that,  under  the  circumstances,  L.  was  bound  to  accept  the  cargo. 

In  the  Mauritius  market  it  is  often  impossible  to  obtain  so  large  quantity  of 
sugar  as  500  tons  from  one  house,  or  to  find  one  vessel  to  take  it : 

Quwre,  whether  an  order  to  commission  merchants  there  to  purchase  such  a 
cargo  must  be  construed  with  reference  to  the  customs  of  that  market. 
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Quart,  whether,  in  the  circumstances  above  stated,  the  contract  was  to  be  re- 
garded as  a  contract  between  principal  and  agent,  or  between  vendor  and  vendee. 
Bembie,  that  the  contract  might  be  regarded  in  both  aspects. 
JSreuger  v.  Blanch  (*)  discussed. 
(Duty  of  a  commission  agent  explained  by  Mr.  Justice  BlaMum.) 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Ex- 
chequer Chamber  on  a  special  case.  The  Plaintiffs,  merchants 
and  commission  agents  at  Mauritius,  brought  an  action  against 
the  Defendant,  a  merchant  at  Liverpool,  to  recover  a  sum  of 
£2408  3s.  9d.j  claimed  by  them  as  due  upon  a  contract  for  the 
purchase  of  sugar. 

The  declaration  stated  that  the  Plaintiffe  were  merchants  and 
commission  agents  at  Mauritius,  that  the  Defendant  employed 
♦them  as  such  to  purchase  there  a  certain  large  quantity  [396 
of  cane  sugar  at  a  limit  fixed  by  himself,  26s.  9d.,  to  cover  cost, 
freight,  and  insurance,  and  promised  to  accept  the  draft  drawn 
on  him  for  the  price ;  that  they  purchased  the  sugar  without 
exceeding  the  limit,  but  he  refused  to  accept  the  sugar,  and  he 
dishonored  the  draft.  There  were  also  the  common  indebita- 
tus counts. 

The  Defendant  pleaded:  1.  Non  assumpsit  2.  That  the 
Plaintiffs  did  not  purchase  according  to  his  instructions.  3. 
That  the  draft  was  not  presented.  4.  That  Plaintiffs  were  em- 
ployed to  purchase  500  tons,  50  tons  more  or  less,  and  that  they 
only  purchased  and  shipped  400  tons.  5.  That  they  were  em- 
ployed to  purchase  500  tons  of  sugar,  and  to  ship  the  same  in 
a  ship  to  call  for  orders,  and  at  the  Defendant's  option  to  be 
sent  to  London,  Liverpool,  or  the  Clyde ;  that  they  only  purchased 
400  tons,  and  shipped  the  same  in  a  ship  not  calling  for  orders, 
and  not  giving  him  this  option. 

The  Plaintiffs  replied :  1.  A  traverse  of  all  the  pleas.  2.  To 
the  4th  plea —  setting  out  the  Defendant's  letter  of  instructions, 
25th  of  July,  1864,  and  a  telegram  sent  by  him  the  next  day  — 
alleging  that,  according  to  the  usage  of  the  Mauritius  market, 
it  was  necessary  and  proper  to  fulfil  such  orders  by  purchasing 
in  smaller  quantities ;  that  they  had  shipped  400  tons  in  part 
performance  of  the  order,  and  were  watching  the  market  to 
complete  it  when  they  received  a  counter  order  of  the  24th  of 
September,  1864.    8.  To  the  5th  plea  repeating  these  allegations, 

C1)  Law  Rep.  5  Ex.  179. 

2  Eng.  Rep/]  54 
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and  alleging  that  it  was  impossible  for  them  to  procure  a  ship 
to  call  for  orders  and  to  give  him  the  option  of  different  ports. 
The  Plaintiffs  also  demurred  to  the  4th  and  5th  pleas.    Joinder. 

Rejoinder,  taking  issue  on  the  2nd  and  3rd  replications,  and 
demurrer.    Joinder. 

In  Michaelmas  Term,  1866,  the  Court  of  Queen's  Bench  gav«* 
judgment  for  the  Plaintiffs  on  the  demurrers  (1).  The  issues 
in  fact  were,  in  February,  1868,  referred  to  a  Barrister  to  be 
stated  in  a  Case. 

The  Case  set  forth  the  following  facts  : — On  the  25th  of  July, 
1864,  the  Defendant  wrote  to  the  Plaintiffs  a  letter  in  which  he 
said :  "  My  opinion  is,  that  should  the  beet  crop  prove  less  than 
usual,  there  may  be  a  good  chance  of  something  being  made  by 
397]  importing  cane  sugar  at  about  the  limit  I  am  going  to 
give  you  as  a  maximum,  say  265.  9d.  for  Nos.  10  and  12,  and 
you  may  ship  me  500  tons,  to  cover  cost,  freight  and  insurance ; 
50  tons  more  or  less  of  no  moment,  if  it  enables  you  to  get 
a  suitable  vessel ;  you  will  please  to  provide  insurance,  and 
draw  on  me  for  the  cost  thereof,  as  customary,  attaching  docu- 
ments, and  I  engage  to  give  same  due  protection  on  presenta- 
tion. I  should  prefer  the  option  of  sending  vessel  to  London^ 
Liverpool,  or  the  Clyde  ;  but  if  that  is  not  compassable,  you  may 
ship  to  either  Liverpool  or  London."  On  the  following  day  the 
Defendant  (at  the  instance,  it  was  said,  of  Mr.  Maittand,  the 
Plaintiffs'  agent  at  Liverpool)  sent  the  following  telegram  to  Mr. 
Ireland,  the  one  member  of  the  Plaintiffe'  firm  who  resides  in 
England :  "  In  writing  to  Mauritius,  say  Mr.  Livingston's  insur- 
ance is  to  be  done  with  average,  and,  if  possible,  the  ship  to 
call  for  orders  for  a  good  port  in  the  United  Kingdom."  This 
telegram  was  forwarded  to  Mauritius.  The  letter  and  the  tele- 
gram were  received  by  the  Plaintiffs'  firm  there  on  the  24th  of 
August,  1864.  At  that  time  the  price  of  sugar  and  the 
rates  of  freight  exceeded  the  limit  put  by  the  Defendant,  and  so 
nothing  could  be  done. 

On  the  6th  of  September,  1864,  the  members  of  the  Plain- 
tiffs' firm  at  Mauritius  wrote  to  the  Defendant  a  letter  in  which 
they  said :  "  We  take  due  note  that  in  the  hope  of  some  good 
being  done  by  importing  sugar,  you  authorize  us  to  purchase 
and  ship  on  your  account  a  cargo  of  about  500  tons,  provided 

0)  Law  Rep.  2  Q.  B.  99. 
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we  can  obtain  Nob.  10  @  12  D.  S.  at  a  cost  not  exceeding  265. 
9d.  per  cwt  free  on  board,  including  cost,  freight  and  insur- 
ance ;  and  your  remarks  regarding  the  destination  of  the  vessel 
have  also  our  attention.  Prior  to  the  receipt  of  last  mail,  our 
market  was  firmly  maintained  at  the  high  prices  quoted  in  our 
last  circular,  but  the  advices  then  received  have  caused  a  con- 
siderable fall,  and  transactions  in  gray  refining  kinds  equal  to 
No.  13  D.  S.  have  since  been  made  at  5$  75c.  per  100  lbs., 
equal  to  a  cost  of  about  28s.  9d.  f.  o.  b.,  with  freight  and 
insurance.  Qualities  inferior  to  No.  13  are  still  very  scarce ; 
and  indeed,  owing  to  the  great  number  of  vacuum  pans  now 
employed  (sic)  on  the  estates,  we  fear  it  will  henceforward  be 

difficult  to  make  cargoes  averaging  under  this  number 

We  shall  continue  to  keep  your  order  *carefully  before  [398 
lis,  and  if  prices  come  within  your  limits,  and  we  can  lay  in  a 
good  cargo,  we  shall  not  fail  to  operate  for  you."  This 
promise  the  Plaintiffs  acted  on,  and  in  September,  when  sugar 
fell  in  price  and  freights  became  lower,  they  obtained  an  offer 
of  freight  by  the  lima,  at  £2  105.  a  ton,  direct  to  London.  This 
vessel  was  a  Russian  bark  with  a  part  of  its  loading  (at  £2  155. 
per  ton)  on  board ;  its  time  charter  was  nearly  at  an  end,  and 
the  ship's  agents  were  desirous  to  complete  its  cargo,  and  to 
dispatch  it  with  all  convenient  speed.  They  therefore  offered 
to  take  what  would  make  up  a  complete  cargo  at  £2  105.  a  ton. 
It  was  impossible  then,  and  seldom  is  possible  in  Mauritius,  to 
purchase  a  large  quantity  of  sugar  in  one  lot  from  any  one 
individual,  but  the  plaintiffs  succeeded  in  purchasing  from 
several  brokers,  in  fourteen  distinct  lots,  sugar  of  the  specified 
quality.  The  quantity  they  thus  obtained  reached  nearly  to 
400  tons ;  they  could  get  no  more,  at  that  time,  which  would 
come  within  the  Defendant's  prescribed  limits.  In  order  to 
keep  within  those  limits,  they  had  to  reduce  materially  the 
amount  of  commission  they  were  accustomed  to  charge.  They 
drew  for  £9468  115.  for  the  price  and  commission,  and  this 
sum,  together  with  £1016  135.  Id.  for  freight,  did  not  exceed 
the  price  of  the. sugar  sent,  if  calculated  at  265.  9A  per  cwt., 
which  was  the  limit  assigned  by  the  Defendant. 

On  the  24th  of  September,  1864,  the  Defendant,  at  Liverpool, 
wrote  to  the  Plaintiffe  a  letter  describing  the  depressed  state 
of  the  English  market,  and  saying,  "I  would  prefer  for  the 
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present  to  do  nothing,  and  am  satisfied  that  low  rates  most 
rule  for  some  time."  He  added,  "  I  will  write  you  farther 
by  the  French  steamer  on  the  7th  of  October,  but  I  fear  your 
prices  are  not  likely  to  fell  to  a  point  commensurate  with  our 
probable  rates." 

The  18th  paragraph  of  the  Case  as  prepared  by  the  referee 
was  in  these  terms :  "  When  a  commission  agent  at  Mauritius 
receives  instructions  from  England  to  purchase  at  Mauritius  so 
large  a  quantity  as  500  tons  of  sugar  of  a  specified  quality 
within  a  prescribed  limit ;  it  is  generally  impossible  for  him  to 
purchase  the  whole  at  one  time,  or  at  one  price,  or  from  one 
seller,  and  it  is  generally  necessary  for  him  to  purchase  the 
same  at  different  times,  and  in  different  lots  or  parcels." 

The  Case  went  on  thus :  "If  according  to  the  proper  construc- 
399]  *tion  to  be  put  upon  the  instructions  which  the  Plaintiffe 
received,  as  aforementioned,  from  the  Defendant,  the  Plaintiffs 
had  a  discretion  as  to  shipping  the  sugar  on  board  a  vessel 
direct  for  London,  and  were  not  absolutely  bound  to  ship  the 
same  on  board  a  vessel  to  call  at  a  port  for  orders,  then  they 
acted  in  conformity  with  the  usage  of  trade,  and  the  practice  of 
commission  agents  at  Mauritius,  in  shipping  the  said  5788  bags 
of  sugar  for  the  Defendant,  without  waiting  till  they  might  be 
able  to  purchase  more  sugar  of  the  specified  quality  within  the 
Defendant's  limit."  "  If,  according  to  the  proper  construction 
to  be  put  upon  the  aforesaid  instructions,  the  Plaintiffe  had  no 
discretion  as  to  shipping  the  sugar  on  board  a  vessel  direct  for 
London,  but  were  bound  to  ship  the  same  on  board  a  vessel  to 
call  at  a  port  for  orders,  then  there  is  no  usage  of  trade,  or 
practice  of  commission  agents  at  Mauritius,  applicable  to  the 
question  whether  the  Plaintiffs  would  have  been  justified  in 
shipping  for  the  Defendant  the  said  5788  bags  of  sugar  on  board 
of  a  vessel  to  call  at  a  port  for  orders." 

The  Court  was  to  be  at  liberty  to  draw  all  such  inferences  of 
fact  as  a  jury  would  be  justified  in  drawing. 

On  the  10th  of  November,  1864,  the  bill  drawn  by  the  Plaint- 
iffs on  the  Defendant  was  presented  for  acceptance  and  refused. 
On  the  11th  of  February,  1865,  the  bill  became  due,  and  was 
refused  payment  On  the  17th  of  February,  1865,  the  sugar 
was  sold  in  the  London  market  for  £7065  7s.  Zd.  net,  after  de- 
ducting the  expenses  of  the  sale.    The  difference  constituted 
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the  sum  for  which  the  action  was  brought  The  case  was 
argued,  and  in  November,  1869,  the  Court  gave  judgment  for 
the  Plaintiffs.  That  judgment  was  reversed  in  the  Exchequer 
Chamber,  by  Lord  Chief  Baron  Kelly,  and  Barons  Martin  and 
ChoameU,  and  Mr.  Justice  Keating,  against  Mr.  Justice  Montague 
Smith  and  Mr.  Baron  Cleasby  (1).    This  appeal  was  then  brought 

The  Judges  were  summoned,  and  Mr.  Baron  Martin,  Mr. 
Justice  ByUs,  Mr.  Justice  Blackburn,  Mr.  Justice  Montague 
Smith,  Mr.  Justice  Hannen,  and  Mr.  Baron  Cleasby,  attended. 

Mr.  Giffard,  Q.C.,  and  Mr.  Raymond,  for  the  Plaintiffs  in 
Error: 

The  Plaintiffs  here  substantially  performed  the  order  they  had 
♦received,  and  performed  it  in  the  best,  and,  indeed,  the  [400 
only  way  in  which  they  could  assure  a  compliance  with  the  De- 
fendant's wishes.  They  could  not  control  the  customs  of  the 
Mauritius  market,  and  compel  one  person  to  supply  them  with 
the  whole  quantity  of  sugar.  Those  customs  were  the  result  of 
the  necessities  of  that  market,  where  such  quantities  of 'sugar 
could  only  be  obtained  by  purchases  from  several  different  per- 
sons. All  this  was  perfectly  well  known.  Nor  could  the 
Plaintiffs  secure,  within  the  limits  of  the  sum  fixed  by  the  De- 
fendant, any  one  particular  ship  to  convey  the  sugar.  [Lord 
Colonsay  :  Suppose  it  was  impossible  to  find  one  ship  fit  for 
the  purpose.  Lord  Chelmsford  :  Or  one  that  would  call  at  a 
port  for  orders  ?]  That  shows  that  much  was  necessarily  left 
to  the  discretion  of  the  Plaintiffs,  and  these  matters  ought  pro- 
perly to  be  taken  into  account  in  adjudicating  on  the  obligations 
of  the  two  parties  towards  each  other.  By  fixing  the  limits  of 
price  and  quality,  the  Defendant  himself  put  the  Plaintiffs  under 
restriction,  and  whatever  he  now  complains  of  was  the  direct 
and  immediate  and  necessary  consequence  of  his  own  act. 
The  Plaintiffs  obtained  400  tons  of  sugar  at  the  price  required, 
and  they  would  have  completed  the  order  in  every  respect  but 
that  his  letter  of  September,  1864,  prevented  them.  For  so 
much  of  the  contract  as  they  actually  did  perform,  they  being 
ready  and  willing  to  perform  the  whole,  they  are  entitled  to  be 
paid.    They  had  a  discretion  as  to  the  mode  of  executing  the 
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contract,  so  as  best  to  answer  the  object  of  their  employer,  and 
having  exercised  that  discretion  for  his  benefit,  and  so  as  sub- 
stantially to  comply  with  his  order,  he  is  bound  by  their  act ; 
Johnston  v.  Kershaw  (*). 

The  letters  do  not  restrict  them  to  one  ship,  calling  for  orders. 
The  first  letter,  indeed,  talks  of  a  "  vessel "  calling  for  orders, 
and  of  the  writer  having  an  option  as  to  the  port  of  arrival. 
But  the  terms  in  which  that  option  is 'spoken  of,  show  that  it 
was  left  to  the  Plaintiffs  to  do  the  best  they  could  in  the  matter, 
and  they  have  done  it  The  words  of  the  letter  are,  "  I  should 
prefer  the  option  of  sending  vessel  to  London,  Liverpool,  or  the 
Clyde,  but "  (which  shows  that  he  knew  that  it  might  be  very 
unlikely  for  him  to  obtain  that  option,  and  so  he  adds),  "  if 
that  is  not  compassable  you  may  ship  to  either  Liverpool  or  Lon- 
401]  don"  Here  the  Clyde  was  *entirely  left  out,  and  the 
choice  was  given  to  the  Plaintiffs  to  ship  to  one  or  other  of  the 
two  ports,  Liverpool  or  London.  After  that  it  is  absurd  for  him 
to  defend  himself  against  a  demand  founded  upon  an  honest 
attempt  to  comply  with  his  wishes,  by  pretending  that  his  orders 
have  been  disregarded,  because  he  had  not  had  the  option 
of  selecting  one  of  three  ports  originally  named,  nor  the 
power  to  make  the  ship  call  elsewhere  for  orders  as  to  which 
port  it  was  to  proceed.  His  letters  show  that  he  knew  the  diffi- 
culty, if  not  the  impossibility,  of  the  Plaintiffs  doing  all  that  he 
thought  of;  he  knew  the  customs  of  the  Mauritius  trade,  and  he 
submitted  to  them.  He  cannot,  therefore,  decline  to  accept  the 
cargo  on  the  ground  that  under  the  necessities  of  those  customs, 
and  of  his  own  limit  as  to  price,  the  Plaintiffs  purchased  less 
than  the  whole  amount  he  wanted,  and  shipped  by  a  vessel 
which  came  to  one  of  the  ports  he  wished,  though  they  could 
not  succeed  in  giving  him  an  option  as  to  any  other. 

Sir  J.  B.  Karslake,  Q.C.,  and  Mr.  Charles  P.  Butt,  Q.C.  (Mr. 
Orompton  was  with  them),  for  the  Defendants  in  error : 

The  order  given  to  the  Plaintiffs  in  the  letter  of  the  25th  of 
July,  1864,  and  in  the  telegram  of  the  following  day,  was  clear 
and  precise,  and  left  nothing  to  their  discretion.  The  plaintiff's 
own  letter  of  the  6th  of  September  showed  that  they  so  under- 
stood the  order.     There  was  to  be  a  purchase  of  "  a  cargo  "  of 
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500  tons  of  sugar,  it  was  to  be  one  cargo,  and  was  to  be  sent 
by  one  ship,  and  in  order  to  secure  the  performance  of  the  latter 
part  of  this  order  the  plaintiffs  were  allowed  a  margin  of  50 
tons  more  or  less  in  the  quantity  of  sugar.  This  naming  of  the 
quantity  showed  that  they  were  not  allowed  a  discretion,  they 
were  bound  by  the  amount  stated,  and  the  purchase  of  400  tons 
alone  was  not  a  compliance  with  the  order.  The  directions  as 
to  the  quantity  and  as  to  the  vessel  were  positive  directions, 
not  mere  instructions,  it  being  perfectly  clear,  that  Defendant 
would  suffer  loss  if  his  directions  were  departed  from.  The  ex- 
pression "if  that  is  not  compassable"  refers  only  to  getting 
a  ship  to  call  for  orders,  but  has  nothing  to  do  with  the  quantity 
of  sugar  to  be  purchased,  or  the  sending  it  by  one  vessel,  or  by 
more  than  one.  The  margin  of  50  tons  more  or  less  was  given 
expressly  to  secure  the  shipment  by  one  vessel,  and  had  no 
♦other  purpose.  [Lord  Chelmsford:  Must  it  be  in  [402 
one  ship  which  carried  no  other  freight  ?]  It  must :  Kreuger  v. 
Blanck  (*). 

The  parties  here  stand  in  the  relation  of  vendor  and  pur- 
chaser, not  of  agents  and  principal.  The  only  word  in  the  cor- 
respondence which  points,  in  the  smallest  way,  to  a  different 
conclusion,  is  the  word  "  cost."  But  that  is  really  the  equiva- 
lent of  price,  and  means  the  sum  at  which  the  sugar  could  be 
sold  to  the  Defendant.  It  was  not  in  any  way  subject  to  any 
supposed  customs  in  the  market  so  as  to  affect  the  Defendant. 
Those  customs  might  affect  the  Plaintiffs  as  between  themselves 
and  the  persons  from  whom  they  purchased,  but  could  have 
nothing  to  do  with  the  Defendant,  to  whom  the  Plaintiffs  sold 
the  sugar  they  had  bought.  They  were  the  vendors  of  the 
sugar,  and  would  have  had  a  right  to  stop  in  transitu,  which  is 
the  right  of  a  vendor,  not  of  an  agent :  Feise  v.  Wray  (*). 

But  even  if  the  view  of  the  Plaintiflfe  could  be  admitted,  and 
they  were  to  be  treated  only  as  the  agents  of  an  English  prin- 
cipal, they  were  bound  exactly  to  obey  his  order,  and  to  send  a 
cargo  of  500  tons,  or  not  to  operate  at  all.  [Lord  Chelmsford  : 
Might  they  not  have  two  characters  —  agents  so  far  as  the  pur- 
chase was  concerned ;  vendors  so  far  as  related  to  the  right  to 
stop  in  transitu  ?]    In  either  character  they  knew,  for  they  so 

(')  Law  Rep.,  5  Ex.,  179.  (*)  8  East,  98. 


432  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1871-2  Ireland  v.  ^Livingston. 

expressed  it,  they  mast  do  as  they  were  ordered,  or  ought  not 
to  operate  at  all. 

The  words  of  the  letter  of  the  25th  of  July  "  a  suitable  ves- 
sel," and  the  "  vessel "  (in  each  case  the  singular  number  is 
used),  show  plainly  that  only  one  ship  was  meant,  and  to  divide 
the  cargo,  sending  by  more  than  one  vessel,  was  only  to  increase 
the  expense  to  the  defendant  and  to  subject  him  to  incon- 
veniences of  all  sprts.  The  very  permission  to  ship  direct  either 
to  Liverpool  or  to  London  showed  that  only  one  vessel  was  con- 
templated. The  extension  in  this  telegram  to  "  a  good  port  in 
the  United  Kingdom  "  again  pointed  to  one  single  vessel.  That 
was  not  to  be  disregarded,  for  if  they  might  send  in  two  vessels 
they  might  send  in  twenty,  or  a  hundred.  In  the  correspond- 
ence the  word  "  cargo  "  is  employed,  and  Kreuger  v.  Blanck  (*) 
shows  that  the  word  means  a  whole  cargo,  and  not  a  parcel  of 
403]  one-  ^°  supposed  custom  in  the  place  *of  purchase  of 
goods  can  vary  a  written  contract  The  dealing  between  the 
■parties  here  was  upon  a  written  contract,  which  cannot  be 
affected  by  a  custom,  unless  both  parties  are  shown  to  have 
known  the  custom,  and  to  have  dealt  with  each  other  in  refer- 
ence to  it :  Trueman  v.  Loder  (*).  There  is  no  evidence  of  that 
in  this  case.    Bellingham  v.  Freer  (*)  is  to  the  same  effect 

Mr.  Oiffardy  in  reply : 

A  mercantile  contract  is  not  to  be  tried  like  a  special  plea, 
and,  therefore,  where  a  contract  is,  as  this  was,  general  in  its 
terms,  and  some  discretion  is  expressly,  and  more  must  inevita- 
bly, from  circumstances,  be  left  to  the  party  who  is  to  execute 
it,  the  customs  of  the  place,  and  of  the  particular  trade,  and 
the  necessities  thereby  imposed  on  the  agent,  must  all  be  con- 
sidered with  reference  to  its  construction. 

Lord  Chelmsford  :  This  question,  which  is  of  considerable 
importance  to  the  parties,  depends  on  the  construction  to  be 
put  upon  two  mercantile  letters.  The  case  hardly  required 
that  we  should  trouble  the  Judges  for  their  assistance,  but 
we  have  the  advantage  of  their  presence.  In  the  Court  of 
Queen's  Bench,  where  there  were  three  Judges,  there  was  a 
unanimous  judgment  in  favor  of  the  Plaintiffs.    In  the  Exche- 
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quer  Chamber  there  were  six  Judges,  two  of  whom  were  for 
affirming  and  four  for  reversing  the  Judgment  of  the  Court 
below;  so  that  in  the  result  four  Judges  reversed  the  judg- 
ment of  five.  The  question  which  I  propose  to  put  to  the 
Judges  is,  "  Whether  judgment  ought  to  be  entered  for  the 
Plaintiffe  or  the  Defendant  in  Error." 

Mb.  Baron  Clbasby  :   , 

My  Lords,  I  answer  your  Lordships'  question,  by  saying  that 
in  my  humble  opinion  the  Plaintiffs  are  entitled  to  judgment. 

I  have  already  expressed  my  opinion  to  that  effect  when  the 
judgment  in  this  case  was  given  in  the  Exchequer  Chamber. 
Upon  farther  consideration  I  adhere  to  the  judgment  and 
reasons  then  given,  and  I  am  unwilling  to  occupy  unneces- 
sarily the  time  of  your  Lordships  by  repeating  what  is  there 
expressed. 

♦It  may  be  summed  up  in  a  few  words.  The  answer  to  [404 
the  question  put  depends  upon  the  proper  construction  of  two 
letters  (the  25th  of  July,  1864,  from  Defendant  to  Plaintiffs, 
and  6th  of  September,  1864,  from  Plaintiffs  to  Defendant), 
with  an  addition  to  the  first  contained  in  a  telegram  (*).  The 
second  letter  is  only  an  acceptance  of  the  instructions  contained 
in  the  first,  and  the  last  sentence  in  the  first  letter  gives  a  deci- 
sive key  to  its  proper  construction.  It  is  in  these  words  :  "  I 
should  prefer  the  option  of  sending  vessel  to  London,  Liverpool, 
or  the  Clyde,  but  if  that  is  not  compassable,  you  may  ship  to 
either  Liverpool  or  London" 

There  are  two  events  contemplated,  because  there  is  a  pre- 
ference. The  preference  is  given  to  having  a  vessel  at  the  dis- 
posal of  the  Defendant  as  regards  its  destination.  This  involves 
necessarily  that  the  whole  cargo  should  belong  to  the  Defend- 
ant. He  could  not  give  a  destination  to  a  vessel  containing 
cargo  of  other  persons. 

The  other  alternative  is  shipping  to  one  of  two  designated 
ports,  London  or  Liverpool;  and  this  can  be  as  well  done 
whether  what  is  shipped  is  part  of  a  cargo  or  a  full  cargo. 

As  the  first  alternative  of  engaging  a  vessel  to  call  foi 
orders  could  not  be  had,  the  other  alternative  only  remains, 
viz.,  to  procure  and  ship  500  tons  (50  tons  more  or  less)  to 

O  See  ante,  p.  897. 
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London  or  Liverpool.  And  the  question  raised  is,  whether, 
though  the  Defendant's  cargo  need  not  occupy  the  whole  ship, 
it  is  not  essential  that  it  should  form  one  shipment  on  board 
one  ship  ? 

Independently  of  any  consideration  founded  upon  the  cus- 
tomary and  necessary  mode  of  executing  such  an  order  at 
Mauritius,  it  would  be  a  reasonable  construction  of  the  instruc- 
tions to  say,  that  if  a  vessel  bound  for  one  of  the  designated 
ports  were  ready  to  take  400  tons  at  an  easy  freight  it 
would  be  right  for  the  agent,  and  his  duty,  to  take  the 
opportunity  afforded  of  acting  upon  the  order ;  for  the  Plain- 
tiffs at  that  time  had,  by  this  letter  of  the  6th  of  September, 
accepted  the  employment  of  the  Defendant  for  the  usual 
commission  and  reward,  and  were  his  agents,  and  bound  to 
use  due  and  reasonable  care  and  dilligence  as  such.  It  was  not 
a  mere  contract  between  vendor  and  vendee  (like  the  case  of 
Kreuger  v.  Blanck  (*),  which  will  be  shortly  noticed),  although 
405]  *after  the  goods  were  shipped  a  relation  like  that  of  ven- 
dor and  vendee  might  arise.  But  when  an  order  of  this  des- 
cription is  given  to  be  executed  at  Mauritius  (not  an  order  of  an 
unusual  nature,  but,  as  appears  from  the  Case,  a  customary  one) 
it  seems  to  me  it  would  be  unreasonable  in  dealing  with  the  con- 
duct of  the  agent  to  exclude  from  consideration  the  usual  and 
customary  mode  of  executing  such  orders.  And  one  statement 
in  the  Case  appears  to  be  conclusive  on  the  point  For  it  is 
found  as  a  fact  that,  supposing  the  instructions  not  to  be  limited 
to  the  engagement  of  an  entire  ship  to  call  for  orders,  the  Plaint- 
iffs in  shipping  the  400  tons  acted  in  conformity  with  the  usage, 
as  it  was,  I  submit,  their  duty  to  do. 

One  case  was  referred  to  in  the  course  of  the  argument,  and 
much  relied  upon  by  the  learned  Counsel  for  the  Defendant, 
Kreuger  v.  Blanck  (*).  The  decision  in  that  case  has  really  no 
bearing  upon  the  present,  for  the  following  reasons :  First,  the 
propriety  of  executing  the  order  by  more  than  one  shipment 
(which  is  the  real  question  in  the  present  case)  was  never  under 
consideration.  Secondly,  in  that  case  the  question  did  not  arise 
between  principal  and  agent  The  Plaintiffs  were  timber  mer- 
chants at  Calmar  in  Sweden,  and  the  Defendant  had  ordered  of 
them  a  certain  cargo  of  laths.    It  was  a  case  between  vendor 
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and  vendee ;  there  was  one  indivisible  contract  for  a  certain 
quantity,  which  the  vendee  was  entitled  to  have  executed  before 
he- could  be  called  upon.  Thirdly,  in  that  case  the  Plaintiffs 
had  shipped  a  cargo  much  larger  than  the  cargo  ordered  by  the 
Defendant,  and  upon  the  Defendant  refusing  this  larger  cargo, 
the  Plaintiffs,  when  the  vessel  arrived  at  the  port  of  discharge, 
selected  out  of  the  cargo  a  quantity  corresponding  with  the  De- 
fendant's order,  and  tendered  it  to  him.  There  was  no  ship- 
ment made  of  the  Defendant's  order,  and  the  Defendant  thereby 
lost  the  benefit  of  giving  a  destination  to  the  vessel ;  for  the 
charter  was  to  the  Penarthltoads,  to  call  for  orders  in  the  Bristol 
Channel  and  the  Defendant  could  not  give  these  orders  without 
accepting  the  whole  cargo.  As  this  case  has  no  bearing  upon 
the  present,  I  express  no  uncalled  for  opinion  as  to  the  correct- 
ness of  the  judgment. 

In  my  humble  opinion  the  Plaintiffs  are  entitled  to  succeed, 
♦and  the  judgment  of  the  Queen's  Bench  to  that  effect  [406 
ought  to  be  upheld. 

Mb.  Justice  Blackburn  : 

My  Lords,  I  will,  with  your  Lordships'  permission,  deliver 
along  with  my  own  the  answer  of  my  Brother  Hannen,  who 
authorizes  me  to  say  he  agrees  in  the  reasons  I  am  about  to  give 
to  your  Lordships* 

In  answer  to  your  Lordships'  question,  I  have  to  say  that  in 
my  opinion  the  judgment  ought  to  be  entered  for  the  Plaintiffs 

The  question  depends  almost  entirely  on  the  true  construction 
of  the  letter  of  the  25th  of  July,  1864,  from  the  Defendant  to 
the  Plaintiffs.  In  that  letter,  as  set  out  in  the  pleadings  and 
Case,  occurs  the  following  passage :  "  The  limit  I  am  going  to 
give  you  as  a  maximum,  say  26s.  9d.  for  numbers  10  to  12,  and 
you  may  ship  me  500  tons,  to  cover  cost,  freight,  and  insurauce, 
50  tons  more  or  less,  of  no  moment,  Ac." 

Probably  if  we  had  access  to  the  original,  we  should  find  that 
this  is  miscopied,  and  that  what  was  written  was  :  "  The  limit 
I  am  going  to  give  you  as  a  maximum,  say  265. 9d.  to  cover  cost, 
freight,  and  insurance,  for  ISTos.  10  to  12,  and  you  may  ship  me 
500  tons,  50  tons  more  or  less  of  no  moment,  Ac."  Perhaps  the 
words  "  to  cover  cost,  freight,  and  insurance  "  were  interlined 
in  the  original,  and  the  copyist  has  inserted  the  interlineation 
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in  the  wrong  place.  At  all  events  the  letter  must  be  construed 
as  if  the  words  were  placed  as  I  have  suggested. 

The  terms  at  a  price,  "  to  cover  cost,  freight,  and  insurance, 
payment  by  acceptance  on  receiving  shipping  documents,"  are 
very  usual,  and  are  perfectly  well  understood  in  practice.  The 
invoice  is  made  out  debiting  the  consignee  with  the  agreed  price 
(or  the  actual  cost  and  commission,  with  the  premiums  of  in- 
surance, and  the  freight,  as  the  case  may  be),  and  giving  him 
credit  for  the  amount  of  the  freight  which  he  will  have  to  pay 
to  the  shipowner  on  actual  delivery,  and  for  the  balance  a  draft 
is  drawn  on  the  consignee  which  he  is  bound  to  accept  (if  the 
shipment  be  in  conformity  with  his  contract)  on  having  handed 
to  him  the  charter-party,  bill  of  lading,  and  policy  of  insurance. 
Should  the  ship  arrive  with  the  goods  on  board  he  will  have  to 
407]  Pa7  the  freight,  *which  will  make  up  the  amount  he  has 
engaged  to  pay.  Should  the  goods  not  be  delivered  in  conse- 
quence of  a  peril  of  the  sea,  he  is  not  called  on  to  pay  the 
freight,  and  he  will  recover  the  amount  of  his  interest  in  the 
goods  under  the  policy.  If  the  non-delivery  is  in  consequence 
of  some  misconduct  on  the  part  of  the  master  or  mariners,  not 
covered  by  the  policy,  he  will  recover  it  from  the  shipowner. 
In  substance,  therefore  the  consignee  pays,  though  in  a  different 
manner,  the  same  price  as  if  the  goods  had  been  bought  and 
shipped  to  him  in  the  ordinary  way. 

.  If  the  consignor  is  a  person  who  has  contracted  to  supply  the 
goods  at  an  agreed  price,  to  cover  cost,  freight  and  insurance, 
the  amount  inserted  in  the  invoice  is  the  agreed  price,  and  no 
commission  is  charged.  In  such  a  case  it  is  obvious  that  if 
freight  is  high,  the  consignor  gets  the  less  for  the  goods  he 
supplies,  if  freight  is  low  he  gets  the  more.  But  inasmuch  as 
he  has  contracted  to  supply  the  goods  at  this  price  he  is  bound 
to  do  so,  though,  owing  to  the  rise  in  prices  at  the  port  of  ship- 
ment making  him  pay  more  for  the  goods,  or  of  freight  causing 
him  to  receive  less  himself,  because  the  shipowner  receives 
more,  his  bargain  may  turn  out  a  bad  one.  On  the  other  hand, 
if  owing  to  the  fall  in  prices  in  the  port  of  shipment,  or  of 
freight,  the  bargain  is  a  good  one,  the  consignee  still  must  pay 
the  full  agreed  price.  This  results  from  the  contract  being  one 
by  which  the  one  party  binds  himself  absolutely  to  supply  the 
goods  in  a  vessel  such  as  is  stipulated  for,  at  a  fixed  price,  to  be 


Vol.  V.J  ENGLISH  AND  JLRISH  APPEAL8.  437 

- 

Ireland  v.  Livingston.  1873 

paid  for  in  the  customary  manner,  that  is,  part  by  acceptance 
on  receipt  of  the  customary  documents,  and  part  by  paying  the 
freight  on  deliyery,  and  the  other  party  binds  himself  to  pay 
that  fixed  price.  Each  party  there  takes  upon  himself  the  risk 
of  the  rise  or  fall  in  price,  and  there  is  no  contract  of  agency 
or  trust  between  them,  and  therefore  no  commission  is  charged. 

But  it  is  also  very  common  for  the  consignor  to  be  an  agent, 
who  does  not  bind  himself  absolutely  to  supply  the  goods,  but 
merely  accepts  an  order  by  which  he  binds  himself  to  use  due 
diligence  to  fulfill  the  order.  In  that  case  he  is  bound  to  get 
the  goods  as  cheap  as  he  reasonably  can,  and  the  sum  inserted 
in  the  invoice  represents  the  actual  cost  and  charges  at  which 
the  goods  are  procured  by  the  consignor,  with  the  addition  of 
a  commission ;  and  the  naming  of  a  maximum  limit  shows  that 
the  order  is  of  *that  nature.  It  would  be  a  positive  fraud  [408 
if,  having  bought  the  goods  at  a  price  including  all  charges  be- 
low the  maximum  limit  fixed  in  the  order,  he,  the  commission 
merchant,  instead  of  debiting  his  correspondent  with  that  actual 
cost  and  commission,  should  debit  him  with  the  maximum 
limit ;  nor  can  I  doubt  that  in  an  action  brought  against  him 
as  an  agent  for  not  accounting  properly,  this  extra  sum  would 
be  disallowed. 

The  contract  of  agency  is  precisely  the  same  as  if  the  order 
had  been  to  procure  goods  at  or  below  a  certain  price,  and  then 
ship  them  to  the  person  ordering  them,  the  freight  being  in 
noways  an  element  in  the  limit.  But  when,  as  in  the  present 
case,  the  limit  is  made  to  include  cost,  freight,  and  insurance, 
the  agent  must  take  care  in  executing  the  order  that  the  aggre- 
gate of  the  sums  which  his  principal  will  have  to  pay  does  not 
exceed  the  limit  prescribed  in  his  order ;  if  it  does,  the  principal 
is  not  bound  to  take  the  goods.  If  by  due  exertions  he  can 
execute  the  order  within  those  limits  he  is  bound  to  do  so  as 
cheaply  as  he  can,  and  to  give  his  principal  the  benefit  of  that 
cheapness.  The  agent,  therefore,  as  is  obvious,  does  not  take 
upon  himself  any  part  of  the  risk  or  profit  which  may  arise 
from  the  rise  and  fall  of  prices,  and  is  entitled  to  charge  com- 
mission because  there  is  a  contract  of  agency. 

I  should  apologize  for  stating  so  precisely  what  your  Lord- 
ships doubtless  know  already,  if  it  was  not  that  I  think  one  of 
the  learned  Judges  in  the  Court  below  has  fallen  into  a  fallacy 
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from  not  recollecting  what  I  am  snre  he  well  knew.  It  is  quite 
true  that  the  agent  who  in  thus  executing  an  order,  ships  goods 
to  his  principal,  is  in  contemplation  of  law  a  vendor  to  him. 
The  persons  who  supply  goods  to  a  commission  merchant  sell 
them  to  him,  and  not  to  his  unknown  foreign  correspondent, 
and  the  commission  merchant  has  no  authority  to  pledge  the 
credit  of  his  correspondent  for  them.  There  is  no  more  privity 
between  the  person  supplying  the  goods  to  the  commission 
agent  and  the  foreign  correspondent  than  there  is  between  the 
brickmaker  who  supplies  bricks  to  a  person  building  a  house, 
and  the  owner  of  that  house.  The  property  in  the  bricks  passes 
from  the  brickmaker  to  the  guilder,  and  when  they  are  built 
into  the  wall,  to  the  owner  of  that  wall ;  and  just  so  does 
the  property  in  the  goods  pass  from  the  country  producer  to 
409]  *the  commission  merchant ;  and  then,  when  the  goods 
are  shipped,  from  the  commission  merchant  to  his  consignee. 
And  the  legal  effect  of  the  transaction  between  the  commission 
merchant  and  the  consignee,  who  has  given  him  the  order,  is  a 
contract  of  sale  passing  the  property  from  the  one  to  the  other ; 
and  consequently  the  commission  merchant  is  a  vendor,  and 
has  the  right  of  one  as  to  stoppage  in  transitu. 

I  therefore  perfectly  agree  with  the  opinion  expressed  by 
Baron  Martin  in  the  Court  below,  that  the  present  is  a  contract 
between  vendor  and  vendee ;  but  I  think  he  falls  into  a  fallacy 
when  he  concludes  therefrom  that  it  is  not  a  contract  as  between 
principal  and  agent.  My  opinion  is,  for  the  reasons  I  have  in- 
dicated, that  when  the  order  wqp  accepted  by  the  Plaintiffs  there 
was  a  contract  of  agency  by  which  the  Plaintiffs  undertook  to 
use  reasonable  skill  and  diligence  to  procure  the  goods  ordered 
at  or  below  the  limit  given,  to  be  followed  up  by  a  transfer  of 
the  property  at  the  actual  cost,  with  the  addition  of  the  com- 
mission ;  but  that  this  superadded  sale  is  not  in  any  way  incon- 
sistent  with  the  contract  of  agency  existing  between  the  parties, 
by  virtue  of  which  the  Plaintiffs  were  under  the  obligation  to 
make  reasonable  exertions  to  procure  the  goods  ordered  as  much 
below  the  limit  as  they  could. 

If  this  view  be  correct  it  shows  that  the  point  raised  at  your 
Lordships'  Bar  as  to  whether  the  evidence  received  was  that  of 
a  custom  does  not  really  arise.  A  commission  merchant  using 
reasonable  exertions  to  get  the  goods  as  cheap  as  possible,  ought 
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to  buy  them  in  small  parcels  if  the  state  of  the  market  in  the 
country  is  such  that  it  is  the  reasonable  way  to  get  them.  If  the 
merchant  would  get  the  goods  cheaper  by  giving  a  wholesale 
order  to  the  manufacturer,  which  probably  would  be  the  case 
in  England,  where  Manchester  goods  are  ordered  from  a  London 
or  Liverpool  commission  agent,  he  ought  to  give  the  wholesale 
order. 

The  evidence  shows  the  circumstances  under  which  the 
Plaintiffs  acted,  and  that  the  course  they  pursued  was  a  reason- 
able one  under  those  circumstances. 

•  Having  said  thus  much,  I  now  come  to  what  I  take  to  be  the 
real  question,  namely,  what  is  the  construction  of  the  letter  of 
the  25th  of  July,  1864? 

One  question  is,  whether  the  order  required  the  Plaintiffs  to 
♦procure  a  vessel  which  should  carry  the  Defendant's  [410 
sugar  and  no  other  goods.  I  am  of  opinion  that  it  does  not. 
The  letter  expresses  a  wish  that,  if  possible,  the  Defendant 
should  have  the  option  of  sending  the  vessel  to  London,  Liver- 
pool, or  the  Clyde.  It  is  rarely  possible  to  obtain  a  ship  which 
is  to  call  for  orders  unless  the  whole  ship  is  chartered,  and, 
therefore,  it  is  probable  that  in  order  to  give  the  Defendant  this 
option  the  Plaintiffs  would  have  required  to  charter  the  whole 
of  a  vessel.  If  a  vessel  could  have  been  procured  willing  to 
obey  the  Defendant's  orders,  and  deliver  his  goods  as  required, 
I  do  not  see  what  harm  it  would  do  the  Defendant  if  that  ship 
was  larger  than  was  required,  and  the  superfluous  space  was 
utilized  in  any  way  consistent  with  his  contract.  And  there- 
fore, if  necessary,  I  should  advise  your  Lorcjships  to  reconsider 
the  decision  of  the  Court  of  Exchequer  in  Kreuger  v.  Blxmck  (1). 
But  it  is  not  necessary  to  reconsider  it,  for  the  Defendant  gave 
the  Plaintiffs  the  alternative  of  shipping  either  to  Liverpool  or 
London ;  and  there  is  no  reason  at  all  why  the  shipper  of  goods 
direct  to  a  port  should  take  up  the  whole  of  the  vessel. 

The  second  question  is,  whether  the  order  for  500  tons,  50 
more  or  less  no  object,  and  which,  therefore,  clearly  required 
the  Plaintiffs,  if  practicable,  to  procure  him  at  least  450  tons,  is 
complied  with  by  procuring  really  393  tons,  and  shipping  them 
in  one  vessel  with  the  intention,  if  practicable,  to  procure  the 
remaining  quantity  required  to  make  up  the  order  and  ship  them 

O  Law  Rep.,  5  Ex.,  179. 
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by  another.  As  the  Defendant  countermanded  the  order  before 
the  Plaintiffs  could  procure  the  other  60  tons,  the  case  must  be 
considered  as  if  the  Plaintiffs  had  actually  procured  and  shipped 
the  remaining  60  tons.  This  I  have  felt  to  be  a  more  plausible 
objection  than  the  other,  but  according  to  the  view  which  I 
take  of  the  law  the  Plaintiffs,  having  accepted  the  Defendant's 
order  were  not  only  entitled  but  bound  to  fulfil  it  in  any  rea- 
sonable way  which  they  could. 

In  Story  on  Agency  (*)  it  is  said,  "  The  principal  is  not  bound 
by  the  unauthorized  acts  of  his  agent,  but  is  bound  where  tjie 
authority  is  pursued,  or  so  far  as  it  is  distinctly  pursued.  But 
the  question  may  often  arise  whether  in  fact  the  agent  has 
411]  Exceeded  what  may  be  deemed  the  substance  of  his  au- 
thority. Thus,  if  a  man  should  authorize  an  agent  to  buy  100 
bales  of  cotton  for  him,  and  he  should  buy  fifty  at  one  time  of 
one  person  and  fifty  at  another  of  a  different  person,  or  if  he 
should  buy  fifty  only,  being  unable  to  purchase  more  at  any 
price,  or  at  the  price  limited,  the  question  would  arise  whether 
the  authority  was  well  executed.  In  general  it  might  be  an- 
swered that  it  was ;  because  in  such  a  case  it  would  ordinarily 
be  implied  that  the  purchase  might  be  made  at  different  times 
of  different  persons,  or  that  it  might  be  made  of  a  part  only,  if 
the  whole  could  not  be  bought  at  all,  or  not  within  the  limits 
prescribed." 

In  the  case  of  Johnston  v.  Kershaw  (2)  the  Court  of  Exchequer 
acted  on  this  doctrine.  In  that  case  the  order  was  from  a  IAver- 
pool  merchant  to  one  at  Pernambuco  for  100  bales  of  cotton,  and, 
though  the  order  does  not  expressly  say  so,  it  is  clear  (from  the 
usage  of  trade  and  the  facts)  that  the  100  bales  were  to  be 
shipped  to  Liverpool.  The  Plaintiff  purchased  and  shipped 
ninety-four  bales  only,  and  yet  recovered  their  price,  my  Brother 
Chmrnell  saying,  "  I  may  add  that  the  observation  of  Justice 
Story  seems  to  me  replete  with  common  sense,  and  I  make  it 
the  basis  of  my  judgment.  I  am,  therefore,  of  opinion  that 
this  order  must  not  be  taken  as  an  order  to  buy  100  specific 
bales  of  cotton  at  one  time,  but  that  the  Plaintiff  by  purchasing 
ninety-four  bales  has  executed  it  with  due  and  reasonable  dili- 
gence.,, 

This  case  was  not  noticed  in  the  judgments  in  the  Exchequer 

Q)  S.,  170.  O  Law  Rep.,  2  Ex.,  82, 
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Chamber  (*),  but  it  is  impossible  to  suppose  that  the  three 
Judges,  Chief  Baron  Kelly  and  Barons  Martin  and  Channell,  who 
decided  it,  either  overlooked  their  own  decision,  or  intended 
to  overrule  it.  I  must  suppose,  therefore,  that  they  distin- 
guished it  on  the  ground  that  in  the  order  in  the  case  at  bar 
there  was  enough  to  show  that  the  Defendant  required  one 
shipment,  and  one  only,  of  the  whole  of  what  he  ordered,  so  as 
to  prevent  that  which  would  ordinarily  have  been  due  and 
reasonable  diligence  in  the  fulfilment  of  an  order  from  being 
so  in  this  special  case.  I  do  not  doubt  that  the  Defendant 
might  by  the  use  of  proper  terms  have  so  limited  the  Plain tiffe' 
authority,  but  I  do  not  think  he  did  so  in  fact. 

♦On  this  part  of  the  case  my  Brother  Montague  Smithhaay  [412 
in  his  judgment  in  the  Court  of  Exchequer  Chamber,  accurately 
and  clearly  expressed  what  is  my  opinion.  I  cannot  improve 
on  what  he  has  said,  and,  therefore,  I  refer  to  it  without  repeat- 
ing it.  It  will  be  for  your  Lordships  to  decide  whether  the 
letter  has  the  effect  of  so  limiting  the  Plaintiffe'  authority.  For 
the  reasons  I  have  given  I  think  it  had  not,  and  I  am,  therefore, 
of  opinion  that  the  judgment  of  the  Exchequer  Chamber  is 
wrong. 

Mr.  Justice  Bylbs  : 

My  Lords,  I  think  judgment  ought  to  be  entered  for  the 
Plaintiffs  in  Error. 

The  decision  turns  mainly  on  the  construction  of  the  letter 
of  the  25th  of  July,  1868,  which  letter  seems  to  me  to  show  that 
the  relation  existing  between  the  parties  was  not  that  of  vendor 
and  vendee,  but  of  agent  and  principal.  The  following  expres- 
sions appear  to  me  to  indicate  the  relation  of  principal  and 
agent ;  some  of  them  more  clearly,  others  less  clearly ;  but  all 
of  them  to  be  more  naturally  and  easily  reconcilable  with^the 
relation  of  principal  and  agent  than  of  buyer  and  seller.  With- 
out fatiguing  your  Lordships  with  separate  observations  on 
every  one  of  these  expressions,  I  would  call  attention  to  the 
words  " circulars"  " orders"  " limit"  " maximum"  the  expres- 
sion "  to  cover  cost"  "  draw  upon  me  for  cost"  Moreover  the 
words  "  fifty  tons  more  or  less  are  of  no  moment,  if  it  enables 
you  to  get  a  suitable  vessel,"  are,  as  it  seems  to  me,  very  strong 

O  It  was  noticed  in  the  argument  there ;  see  Law  Rep.,  5  Q.  B.,  528. 
Eng.  Rep.1  66 
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to  show  that  this  was  an  order  from  a  principal  to  his  agent ; 
for  otherwise  the  buyer  would  have  put  it  into  the  power  of  the 
seller  and  exposed  him  to  the  temptation,  should  the  price  rise 
or  fall,  to  vary  the  quantity  sold  to  the  extent  of  20  or  25  per 
cent,  to  the  disadvantage  of  the  buyer. 

From  the  Plaintiffs'  answer  of  the  6th  of  September  it  is  plain 
that  they  understood  the  Defendant's  letter  as  an  authority  to 
purchase  and  ship. 

I  see  nothing  in  the  letter  or  telegram  to  make  it  an  implied 
condition  in  the  order  that  the  whole  quantity  should  be  shipped 
in  one  ship,  although  that  may  have  been  and  probably  was 
contemplated  by  the  Defendant  as  the  more  probable  event. 

413]    *Mj\  Baron  Martin  : 

My  Lords,  the  question  in  this  case  is,  whether  the  Defendant 
in  Error  was  bound  to  accept  a  bulk  of  393  tons  of  sugar  which 
was  brought  to  London  from  Mauritius  in  a  vessel  called  the  lima. 
It  depends  almost  entirely,  if  not  altogether,  upon  a  letter  from 
the  Defendant  to  the  Plaintiffs,  dated  the  25th,  of  July,  1864. 
The  material  part  of  the  letter  gives  a  limit  as  a  maximum  of 
26s.  9d.  per  cwt.  for  certain  qualities  of  sugar,  and  continues 
thus :  "  You  may  ship  me  500  tons,  to  cover  cost,  freight,  and 
insurance,  50  tons  more  or  less  of  no  moment,  if  it  enables  you 
to  get  a  suitable  vessel.  Tou  will  please  provide  insurance  and 
draw  upon  me  for  cost  thereof  as  customary,  attaching  docu- 
ments; and  I  engage  to  give  same  due  protection  on  presenta- 
tion. I  should  prefer  the  option  of  sending  vessel  to  London, 
Liverpool,  or  the  Clyde,  but  if  that  is  not  compassable  you  may 
ship  either  to  Liverpool  or  London."  About  the  same  date  a 
telegram  was  sent  to  one  of  the  Plaintiffs,  by  the  authority  of 
the  Defendant,  viz. :  "  In  writing  to  Mauritius,  say  Mr.  Livings- 
ton's (the  defendant)  insurance  is  to  be  done  with  average,  and, 
if  possible,  the  ship  to  call  for  orders  for  a  good  port  in  the 
United  Kingdom. 

The  question  is,  whether  this  order  must  be  performed  by 
one  bulk  of  sugar  in  one  ship  and  conveyed  to  one  port,  or 
whether  it  may  not  be  performed  by  two  or  more  bulks  of  sugar 
in  two  or  more  ships. 

I  do  not  think  there  can  be  any  doubt  as  to  the  relation  created 
between  the  Plaintiffs  and  the  Defendant  upon  the  former  ac- 
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cepting  the  order  contained  in  the  letter.  The  Plaintiffs  were 
merchants  and  commission  agents,  not  planters,  and  upon  ac- 
cepting the  order  undertook  to  use  due  diligence  to  carry  it  out 
When  they  bought  the  sugar  they  did  so  on  their  own  account ; 
and  when  they  had  collected  a  sufficient  quantity  to  enable  them 
to  perform  the  order,  and  thought  fit  to  appropriate  it  for  or  to 
the  Defendant,  the,  relation  of  vendor  and  vendee  would  arise : 
JPtise  v.  Wray  (l). 

A  priori,  I  should  think  it  likely  that  a  Liverpool  merchant 
ordering  500  tons  of  sugar  from  abroad  to  the  United  Kingdom 
would  desire  that  it  Bhould  constitute  the  entire  cargo  of  one 
ship;  *this  would  give  him  greater  facility  for  selling  the  [414 
cargo  afloat,  or  for  having  the  ship  call  for  orders  at  Cork  or  Fair 
mouth,  and  other  advantages.  I  also  think  there  is  nothing  more 
unlikely  than  that  a  merchant  giving  an  order  for  500  tons  of 
sugar  should  intend  that  it  was  to  be  forwarded  to  him  in 
several  bulks,  viz.,  100  tons  in  one  ship  to  London,  another  100 
tons  in  another  ship  to  Liverpool,  a  third  100  tons  in  a  third  ship  to 
Glasgow,  and  so  on,  or  indeed  in  several  separate  bulks  to  one  and 
the  same  port.  I  cannot  think  that  a  man  of  sense  and  intelligence 
would  intentionally  subject  himself  to  be  so  dealt  with.  A  mer- 
chant or  agent  abroad  could  not  perform  such  an  order  by  sending 
the  500  tons  in  bulks  of  a  ton  each  in  500  different  ships ;  and 
if  he  can  forward  it  in  more  than  one  ship  it  must  of  necessity 
(in  case  of  litigation)  be  a  question  for  a  jury  whether  the  ship- 
ments were  in  reasonable  bulks  —  a  question  upon  the  result 
of  which  no  man  could  form  a  judgment  beforehand,  and  which 
would  have  to  be  decided  by  what  is  called  the  discretion,  or, 
in  other  words,  the  caprice,  of  a  jury,  and  much  more  likely  by 
their  prejudices.  I  do  not  believe  that  any  sane  man  would 
intentionally  give  such  an  order,  or  subject  himself  to  such  a 
litigation.  The  question,  however,  must  be  decided  by  the 
letter  and  telegram. 

A  similar  question  arose  in  the  Court  of  Exchequer  in  the 
case  of  Kreuger  v.  Blanch  (*),  and  my  Brother  Cleasby  there  stated 
in  substance,  as  applicable  to  the  case,  and  I  think  correctly, 
"  that  the  order  is  contained  in  the  letter,  that  the  question  turns 
on  the  construction  of  it,  and  that  the  court  ought  to  abide  by 

O  8  East,  98.  O  Law  Rep.,  5  Ex.,  179. 
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the  natural  meaning  of  the  words  used,  unless  exceptional  cir- 
cumstances were  found  to  the  contrary." 

There  are  no  exceptional  circumstances  in  the  present  case,  and 
the  question  is,  what  is  the  natural,  grammatical,  fair,  and  rea- 
sonable meaning  of  the  letter  ?  u  Vessel  "  in  the  singular  number 
is  twice  used.  First,  "  a  suitable  vessel "  to  carry  450  to  550  tons 
of  sugar ;  secondly,  the  Defendant  states  his  preference  of  the . 
option  of  sending  "  the  vessel "  to  London,  Liverpool,,  or  the  Clyde% 
Again,  the  telegram  states  "if  possible,  (he  ship "  is  to  call  for 
orders  for  a  good  port  in  the  United  Kingdom.  To  me  this  seems 
to  indicate,  in  the  clearest  manner,  that  there  was  to  be  one 
415]  *hip>  one  port,  and  *one  bulk.  I  have  repeatedly  read 
and  considered  it,  and  I  could  understand,  if  the  Plaintiffs  had 
bought  all  the  sugar  that  could  be  procured  at  Mauritius  within 
the  defendant's  limits,  and  had  shipped  it  in  one  vessel  for  one 
of  the  named  ports,  it  might  have  been  contended  that  the  De- 
fendant was  bound  to  accept  it  as  a  fulfillment  and  completion 
of  the  order,  but  I  cannot  understand  why  it  should  be  deemed 
the  essential  part  of  the  order  that  500  tons  should  be  forwarded, 
but  a  non-essential  part  of  the  order  that  it  should  be  forwarded 
in  one  vessel  to  one  port. 

I  do  not  desire  to  occupy  your  Lordships'  time  by  farther 
verbal  criticism,  but  beg  to  refer  you  to  the  considered  judg- 
ment of  the  Chief  Baron  and  my  Brothers  CharmeU  and  Keating, 
iu  the  Exchequer  Chamber.  Their  reasoning  is,  in  my  opinion 
conclusive  in  favor  of  the  Defendant.  As  I  have  already  said, 
I  think  the  case  depends  upon  the  letters  of  the  25th  of  July, 
and  I  think  the  custom  sjfcated  in  the  case  has  no  bearing  upon 
it,  but  I  desire  to  call  attention  to  the  letter  of  the  Plaintiffs  to 
the  Defendant  of  the  6th  of  September,  1864,  which  to  my 
mind  clearly  shows  that  the  Plaintiffs  understood  the  Defend- 
ant's letter  of  the  25th  of  July  in  the  sense  in  which  I  under- 
stand it.  The  Plaintiff!*  there  write :  [His  Lordship  read  the 
letter,  see  ante,  p.  896.]  Now,  here  it  is  to  be  observed  that 
the  Plaintiffs  twice  indicate  their  understanding  of  the  Defend- 
ant's letter ;  first  they  speak  of  "  a  cargo  of  about  500  tons," 
which  clearly  indicates  one  bulk,  the  full  loading  of  a  ship ;  and, 
secondly,  they  speak  of  the  destination  of  the  vessel  iu  the 
singular  number.  This,  to  my  mind,  speaks  as  clearly  as  words 
can  speak,  that  they  were  to  provide  one  cargo  and  forward  that 
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cargo  to  England  in  one  ship ;  and  I  cannot  bat  think  that  any 
intelligent  practical  man  would  understand  it  in  the  same  sense. 
I  therefore  think  that  the  Defendant  was  under  no  obligation  to 
accept  the  393  tons  shipped  in  the  lima,  and,  in  my  opinion, 
the  judgment  of  the  Court  of  Exchequer  Chamber  was  right; 
and  my  answer  to  your  Lordship's  question  is,  that  judgment 
ought  to  be  entered  for  the  Defendant  in  Error. 

Lord  Chelmsford  : 

My  Lords,  the  difference  of  opinion  which  has  prevailed 
amongst  the  Judges  in  this  case,  shows  that  the  order  given  to 
the  *Plaintiffii  by  the  Defendant  in  his  letter  of  the  25th  [416 
of  July,  1864  (upon  which  the  question  principally  turns)  is  of 
doubtful  construction ;  and  this,  in  my  mind,  is  a  sufficient 
ground  in  itself  for  bringing  me  to  the  conclusion  at  which  I 
have  arrived.  I  would  preface  what  I  have  to  say  by  stating 
my  opinion  that  the  question  is  to  be  regarded  as  one  between 
principal  and  agent,  though  the  Plaintiffs  might  in  some  respects 
be  looked  upon  as  vendors  to  the  Defendant,  so  as  to  give  them 
a  right  of  stoppage  in  transitu.  But  the  transaction  began  as  a 
contract  of  agency,  and  in  that  light  I  am  disposed  to  consider  it 

Now  it  appears  to  me  that  if  a  principal  gives  an  order  to  an 
agent  in  such  uncertain  terms  as  to  be  susceptible  of  two  dif- 
ferent meanings,  and  the  agent  bond; fide  adopts  one  of  them  and 
acts  upon  it,  it  is  not  competent  to  the  principal  to  repudiate 
the  act  as  unauthorized  because  he  meant  the  order  to  be  read 
in  the  other  sense  of  which  it  is  equally  capable.  It  is  a  fair 
answer  to  such  an  attempt  to  disown  the  agents'  authority  to 
tell  the  principal  that  the  departure  from  his  intention  was  oc- 
casioned by  his  own  fault,  and  that  he  should* have  given  his 
order  in  clear  and  unambiguous  terms.  This  view  of  the  case 
will,  in  my  opinion,  dispense  with  the  necessity  of  determining 
which  is  the  more  correct  construction  of  the  contract,  that 
which  was  adopted  unanimously  by  the  Court  of  Queen's  Bench, 
and  by  two  of  the  Judges  of  the  Exchequer  Chamber,  or  that 
which  the  four  other  Judges  of  the  Exchequer  Chamber  con- 
sidered to  be  the  right  interpretation  of  it.  It  is  sufficient  for  the 
justification  of  the  Plaintiffe,  that  the  meaning  which  they 
affixed  to  the  order  of  the  Defendant  is,  that  which  is  sanctioned 
by  so  many  learned  Judges.    It  would  be  most  unjust,  after  the 
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Plaintiffs  have  honestly  acted  upon  what  they  conceived  to  be 
the  wishes  of  the  Defendant,  as  expressed  in  his  order,  that  he 
should  be  allowed  to  repudiate  the  whole  transaction  and  throw 
the  loss  of  it  upon  the  Plaintiffs  in  order  (as  his  correspondence 
shows)  to  escape  from  a  speculation  which  had  become  a  losing 
one  in  consequence  of  the  market  prices  of  sugars  having  fallen. 

The  short  ground  upon  which  I  think  think  the  case  may  be 
disposed  of,  renders  it  unnecessary  for  me  to  express  my  opinion 
as  to  the  proper  interpretation  of  the  letters  upon  which  the 
Courts  below  have  proceeded.  I  own  that  if  I  were  called  upon 
417]  to  do  so  I  *should  have  great  difficulty  in  arriving  at  any 
satisfactory  conclusion  upon  the  subject,  though  after  much 
hesitation  I  should  have  been  inclined  to  adopt  the  opinion  of 
the  majority  of  the  Judges  as  to  the  construction  of  the  contract. 
But  this  very  difficulty  confirms  me  in  the  view  I  have  taken 
of  the  mode  in  which  the  case  ought  to  be  dealt  with,  for  all 
the  doubt  and  perplexity  which  hang  over  it  have  been  occa- 
sioned by  the  Defendant  failing  to  express  clearly  and  precisely 
how  he  wished  the  Plaintiffs  to  act.  The  Plaintiffe  have  con- 
strued the  meaning  of  the  Defendant's  language  in  a  manner 
for  which  there  was  a  reasonable  excuse,  if  not  a  complete  jus- 
tification, and  with  an  honest  desire  to  perform  their  duty  to 
him,  and  have  obeyed  his  order  according  to  their  understand- 
ing of  its  meaning. 

In  determining  who  is  to  bear  the  loss  arising  out  of  the 
transaction,  it  would  be  hard  and  unjust  to  make  it  fall  upon 
the  Plaintiffs,  the  innocent  agents,  who  have  followed  what 
they  honestly  considered  to  be  the  directions  of  their  principal, 
and  it  ought,  in  justice,  to  be  borne  by  the  Defendant,  who  has 
brought  it  upon  himself,  by  his  want  of  precision  and  certainty 
in  the  language  employed  by  him  in  communicating  his  order 
to  the  Plaintiffs. 

I  submit  to  your  Lordships  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  ought  to  be  reversed. 

Lord  Wbstbury  : 

My  Lords,  this  is  a  case  which  depends  entirely  on  its  own 
peculiar  circumstances.  There  is  hardly  any  principle  involved 
in  it.  The  question  turns  on  the  construction  of  a  certain  let- 
ter.    So  far  as  it  is  necessary  to  express  any  opinion,  I  am  of 
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opinion  that  the  conclusion  arrived  at  by  the  majority  of  the 
Judges  on  that  question  of  construction  is  right.  But  whether 
it  be  right,  or  whether  it  be  open  to  question,  I  concur  entirely 
in  the  principles  of  the  decision  which  has  been  just  enunciated. 
I  therefore  come  to  the  conclusion  that  the  four  Judges  in  the 
Exchequer  Chamber  were  wrong,  and  that  judgment  ought  to 
be  given  for  the  Plaintiff  in  Error. 

Lord  Colonsay  : 

My  Lords,  I  have  only  a  few  words  to  add.  I  do  not  know 
that  we  are  compelled  to  fix  absolutely  the  construction  to  be 
put  on  *these  documents.  I  am  certainly  of  opinion  that  [418 
the  construction  put  upon  them  by  the  Court  of  Queen's  Bench 
is  the  true  construction.  I  think  that  in  the  position  in  which 
the  Plaintiffii  were  placed  as  agents  for  the  Defendant,  they 
were,  in  the  circumstances  which  occurred,  perfectly  entitled  to 
send  the  goods  as  they  did.  But  I  also  think  that  the  view 
taken  by  my  noble  and  learned  friend  who  first  addressed  the 
House  is  very  conclusive  of  the  case,  and  that  it  is  unnecessary 
for  us  to  go  farther  than  to  arrive  at  that  conclusion.  The 
agents  who  sold  the  goods  are  not  to  be  held  responsible  for 
having  adopted  one  of  the  constructions  which  the  document 
was  fairly  capable  of,  as  transmitted  to  them  by  their  principal. 

Judgment  of  the  Court  of  Exchequer 
Chamber  reversed. 

Lords  Journals,  30th  April,  1872. 

Attorneys  for  the  Plaintiffs  in  Error :  Francis  ft  Bosanguet. 
Attorneys  for  the  Defendant  in  Error :  Field,  Roscoe,  Field,  ft 
Francis. 
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June  28, 29, 1871 ;  Feb.  15 ;  April  SO,  1872. 

The  Most  Noble  the  Duke  of  Buccleuch  and  Quebnbberky, 

Plaintiff  in  Error ; 

AND 

The  Metropolitan  Board  of  Works,  Defendants  in  Error. 

Law  Reports,  5  House  of  Lords,  418. 
Acts  authorized  by  Statute — Compensation — Arbitrator* 9  Evidence, 

An  arbitrator  may  be  called  as  a  witness  in  a  legal  proceeding  to  enforce  bis 
award. 

He  may  be  asked  questions  as  to  what  passed  before  him,  and  as  to  what  mat- 
ters were  presented  to  him  for  consideration. 

Bat  no  questions  can  be  put  to  him  as  to  what  passed  in  his  own  mind  when 
exercising  his  discretionary  power  on  the  matters  submitted  to  him. 

Though  compensation  may  not  be  granted  to  a  person  annoyed  by  the  smoke 
and  vibration  occasioned  by  trains  passing  along  a  railway,  constructed  under  the 
authority  of  an  Act  of  Parliament,  where  no  part  of  his  land  has  been  taken, 
compensation  may  be  given  for  deterioration  in  the  value  of  his  property  occa- 
sioned in  a  similar  manner,  where  a  part  of  his  land  has  been  taken  for  the  con- 
struction of  a  work  authorized  by  an  Act. 

419]  *In  this  question  of  compensation  may  be  considered  his  particular  and 
individual  use  of  that  in  which  he  has  no  proprietary  right,  such  as  the  shore 
of  a  tidal  river. 

B.  was  the  owner  of  a  garden  on  the  bank  of  the  Thames,he  had  had  (like  his 
predecessors  in  the  occupation  of  the  same  garden)  the  use  of  a  causeway  which 
ran  from  his  garden  to  low  water  mark  in  the  river — and  which  was  always  re- 
paired and  kept  in  order  by  him — he  was  deprived  of  the  use  of  this  causeway 
and  of  his  communication  with  the  river  by  the  embankment  of  the  river,  and 
the  formation  of  a  road  between  it  and  his  garden : 

Pet  Lord  Chelmsford  -. — Whether  the  soil  of  the  causeway,  or  only  an  ease- 
ment over  it,  was  in  him,  he  was  entitled  under  the  4th  section  of  the  Thames 
Embankment  Act  to  compensation  for  the  loss  of  its  use. 

Per  Lord  Cairns  : — He  was  a  riparian  proprietor,  having  a  right  to  the  un- 
disturbed flow  of  the  river  along  the  whole  frontage  of  his  property,  and  was 
entitled  to  damages  for  being  deprived  of  this  right. 

B.  was  the  owner  of  a  mansion  on  the  banks  of  the  Thames,  with  a  large 
garden  frontage  thereon — the  river  was  embanked  under  the  authority  of  an 
Act  of  Parliament — a  large  strip  of  dry  land  was  formed  where  the  river  had 
formerly  flowed  up  to  the  garden,  and  a  public  road  was  made  between  this  strip 
of  land  and  the  river.  B.  claimed  compensation  under  the  Act.  The  claim  was 
referred  to  arbitration : 

Held,  that  the  loss  of  the  use  of  the  river  frontage  and  the  consequent  loss  of 
privacy,  and  the  increase  of  dust  and  noise  by  the  creation  of  the  embankment 
and  road,  were  subjects  for  the  arbitrators  to  consider  as  occasioning  deterioration 
in  the  selling  value  of  the  property,  for  which  he  was  to  determine  the  amount 
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of  compensation.  Its  amount  was  entirely  in  his  discretion,  and  his  award  could 
not  be  impeached  on  the  ground  that  he  must  have  considered  all  these  subjects 
in  ranking  up  his  mind  as  to  the  extent  of  the  money  deterioration  of  the  property 
and  the  amount  of  the  compensation  therefore  to  be  given. 

In  this  case  the  Duke  of  Buccleuch  had,  in  December,  1867, 
brought  an  action  against  these  Defendants  to  recover  from  them 
a  sum  of  £8325,  being  the  amount  awarded  to  him  by  an  um- 
pire selected  by  two  arbitrators  who  had  been  appointed  under 
the  Thames  Embankment  Act,  1862  (25  &  26  Vict.  c.  93),  and  the 
Acts  therewith  incorporated. 

The  Plaintiff  was  the  occupier,  under  a  lease  from  the  Crown, 
of  Montagu  House,  the  garden  of  which  ran  down  to  the  Thames, 
where  a  wall  protected  it  from  the  river,  which  flowed  up  to  it 
at  high  water.  There  was  a  door  made  in  this  wall,  and  the 
door,  which  was  locked  or  opened  at  the  pleasure  of  the  Plaint- 
iff, afforded  him  the  means  at  high  water  of  landing  persons 
and  goods,  while  at  low  water  he  was  enabled  to  obtain  the  same 
advantages  by  a  paved  causeway  which  ran  from  the  door  to  the 
*river.  This  causeway  was  always  repaired  by  the  occu-  [420 
pier  of  Montagu  House. 

The  Plaintiff  in  the  first  count  of  his  declaration  set  forth  that 
the  Defendants  were  the  promoters,  &c,  of  certain  works  under 
the  Thames  Embankment  Act,  1862  (within  the  meaning  of  the 
Lands  Clauses  Act,  1845),  and  as  such  were  authorized  to  exe- 
cute the  works  described  in  the  Act,  and  to  take  a  causeway, 
pier,  or  jetty  at,  Ac.,  and  did  enter  upon  and  take  the  said  cause- 
way, Ac,  for  the  purpose  of  the  said  works,  and  that  the  Plaint- 
iff was  entitled  to  a  certain  interest  in  the  said  causeway,  &c, 
and  was  entitled  to  compensation  for  the  same  being  so  taken, 
and  also  for  his  interest  in  the  other  lands  and  hereditaments 
adjacent  thereto  being  injuriously  affected  by  the  execution  of 
the  said  works ;  that  this  question  of  compensation  was  referred 
to  arbitration  under  the  Lands  Clauses  Act,  1845;  that  two 
arbitrators  were  appointed,  that  they  appointed  an  umpire,  that 
the  umpire  had  made  his  award,  and  had  awarded  the  Plaintiff 
a  sum  of  £8325  as  compensation,  Ac.  Breach.  There  was  a 
second  count,  which  alleged  the  right  of  the  Plaintiff  in  a  similar 
form,  and  a  third  on  accounts  stated. 

There  were  several  pleas,  the  first  denied  the  taking  of  the 
causeway,  and  that  the  Plaintiff's  interest  in  the  adjacent  lands 
2  Eng.  Rep.1  57 
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and  premises  was  injuriously  affected  by  the  works.  The 
second  traversed  his  interest  in  the  causeway,  and  his  title  to 
compensation  for  taking  of  the  same,  and  denied  that  his  in- 
terest in  the  adjacent  lands,  Ac,  was  affected  by  the  work,  and 
denied  that  he  had  title  to  compensation.  The  third  set  out  the 
award,  and  the  claim  of  the  Plaintiff  as  "  owner  of  the  cause- 
way, pier,  or  jetty,"  as  lessee  under  the  Crown,  and  his  claim 
for  the  injury  inflicted  on  him  by  the  works  of  the  Defendant 
"injuriously  affecting"  his  easements,  rights,  and  privileges 
under  his  lease,  and  the  plea  traversed  his  right  to  compensation 
in  respect  thereof.  There  were  other  pleas  varying  this  de- 
fence, but  the  one  now  important  to  be  considered  was  the 
seventh,  which  alleged  that  the  said  sum  of  £8325,  awarded  as 
aforesaid,  was  one  entire  and  indivisible,  and  unseparated  and 
inseparable  sum,  and  that  the  said  sum  included  damages  and 
compensation  for  matters  and  things  in  respect  of  which  neither 
421]  the  said  arbitrators  nor  the  said  umpire  had  any  *power  or 
right  to  award  or  assess  damages  or  compensation,  and  over 
and  in  respect  of  which  neither  the  said  arbitrators  nor  the  said 
umpire  had  any  jurisdiction  whatever. 

Issue  was  joined  on  all  the  pleas,  and  there  was  a  demurrer 
to  the  fourth  plea,  which  it  is  not  now  necessary  to  consider  Q). 

The  cause  was  tried  at  the  sittings  after  Hilary  Term,  1868, 
before  Lord  Chief  Baron  Kelly  and  a  special  jury,  when,  in 

(})  The  pleadings  and  claim  are  fully  ment  Act.  There  was  a  claim  for 
■et  forth  in  Law  Rep.,  8  Ex.  806.  The  "  compensation  as  well  by  the  entering 
following  is  an  abstract  of  the  claim :  upon  and  taking  of  the  said  causeway, 
It  was  dated  the  14th  of  February,  pier,  or  jetty,  as  for  the  removal  and 
1867,  and  set  forth  that  the  Defend-  obstruction  of  the  use  and  enjoyment 
ants  had  taken  "a  certain  causeway,  of  the  said  landing-place,  and  for  all 
pier,  or  jetty "  situate  in,  &c.,  and  other  damage  by  such  injurious  affect- 
"  obstructed  the  use  and  enjoyment  of  ing  of  his  said  messuage  or  dwelling - 
a  landing-place  thereto,  to  which  use  house."  The  claim  alleged  that  the 
and  enjoyment  the  Duke  is  entitled  as  Duke  "  is  or  claims  to  be  the  owner  of 
hereinafter  mentioned."  The  claim  the  said  causeway,  pier,  or  jetty,  and 
alleged  that  the  Duke  had  sustained  also  of  the  messuage  or  dwelling-house" 
damage  "  by  reason  of  the  several  pre-  and  lands,  &c,  as  lessee  under  the 
mises "  and  "  by  depreciation  of  the  Crown,  "  and  claims  to  be  entitled  as 
messuage  and  dwelling-house,  lands,  such  lessee  to  the  use  and  enjoyment 
tenements,  and  hereditaments,  and  by  during  the  term  of  the  said  landing- 
otherwise  injuriously  affecting  the  place,  and  the  easements,  rights,  and 
same "  by  the  execution  of  the  works  privileges  belonging  thereto  and  con- 
authorized   by   the  Thames  Embank-  nected  therewith." 
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order  to  impeach  the  award,  the  Defendants  called  the  umpire 
as  la  witness.  He  himself  did  not  make  any  objection  to  give 
evidence.  He  was  asked  several  questions  as  to  how  the  sum 
named  in  his  award  had  been  made  up,  and  he  stated  in  sub- 
stance that  the  Plaintiff  claimed  the  causeway  as  an  easement 
attached  to  his  house,  that  it  had  been  taken  away,  and  so  he 
was  let  in  to  claim  for  its  loss  and  for  general  damage  to  the 
house,  including  all  its  "  amenities ;"  that  among  these  the  loss 
of  view  or  prospect  was  hardly  considered,  but  it  was  the  loss 
of  the  comfort  of  the  house  and  its  privacy,  the  latter  being 
taken  away  by  the  substitution  of  a  public  road  for  the  river, 
the  road  bringing  dust  and  noise,  and  the  Plaintiff  having  to 
cross  a  public  road  instead  of  having  immediate  communica- 
tion, as  before,  between  his  own  private  garden  and  the  boats 
which  brought  him  fruit  and  vegetables  from  his  country  house 
at  Richmond  to  his  house  in  town. 

By  embanking  the  side  of  the  river  a  considerable  space  of 
*ground  had  been  reclaimed ;  part  of  this  was  made  a  [422 
public  road,  but  another  part  (that  adjoining  the  plaintiff's 
garden,  was  treated  as  land  which  was  to  be  sold,  and  as  to 
which  he  had  a  preferential  power  of  purchase.  The  umpire 
assumed  that  the  Plaintiff  would  exercise  this  power,  and  on 
that  assumption  capitalised  the  estimated  rent  at  £2475.  He 
was  then  asked  how  the  sum  of  his  award  was  made  up,  and 
he  said,  "  Adopting,  as  I  did,  that  sum  as  a  datum,  my  award 
was  this — loss  of  jetty  £200,  structural  damage  to  the  walls 
£50.  I  think  the  kitchen  was  said  to  have  been  penetrated  by 
water.  Capitalised  rent  of  the  garden,  £2475.  Then  I  put  it 
that  the  expense  of  building  a  wall,  laying  out  the  garden,  and 
other  matters  would  be  about  £600 ;  and  then  I  thought,  after 
all  had  been  done,  the  house  would  be  of  less  value  to  be 
occupied  by  a  nobleman  or  gentleman  than  it  had  been  before 
by  the  sum  of  £5000.  If  these  sums  are  added  together  they 
make  £8325."  He  was  asked,  "  As  to  the  last  item,  what  was 
it  that  occasioned  the  loss  in  the  value  of  the  house  ?"  And 
he  answered,  "  I  said  in  the  market ;  if  that  house  was  to  be 
let  to  a  nobleman  or  gentleman  he  would  give  less  for  it  by  a 
capitalised  sum  of  £5000."  He  was  then  asked,  "  By  reason 
of  what  ?"  And  answered,  "  By  reason  of  a  good  many 
things,  if  I  am  to  go  into  them,  but  that  would  only  be  matter 
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that  was  passing  iii  my  own  mind.  I  took  into  consideration 
the  fact  that  the  Plaintiff  had,  as  it  stood  before,  the  road  on 
one  side  in  continuation  of  Parliament  Street  to  Whitehall ;  but, 
on  the  other  side,  perfect  privacy.  When  the  embankment 
was  made  the  evidence  showed  there  would  be  a  roadway,  and 
that  roadway  would  be  above  the  present  level  of  the  garden, 
and  therefore  the  only  thing  he  could  do  would  be  to  build  a 
high  wall  and  shut  it  out.  There  would  be  traffic,  and  dust, 
and  dirt,  and  commotion,  and  noise,  which  seemed  to  me 
to  alter  the  character  of  the  house  entirely.  After  I  had 
heard  all  the  evidence  and  arguments,  and  had  been  a  second 
time  to  see  the  place,  and  had  taken  into  consideration  all  I 
could,  it  seemed  to  me,  although  it  is  true  some  people  might 
not  have  the  same  objection  to  the  alteration  that  others  had, 
that,  upon  the  whole,  if  a  person  came  there  to  take  the  house, 
he  would  not  give  for  it  by  £5000  what  he  would  have  given 
for  it  before." 

A  verdict  was  entered  for  the  Plaintiff  for  the  full  amount  of 
423]  *the  award,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  Defendants  or  a  nonsuit.  A  rule  having  been 
obtained,  cause  was  shown  against  it,  and,  after  full  discussion, 
it  was,  by  the  unanimous  judgment  of  the  Lord  Chief  Baron, 
Mr.  Baron  Martin,  Mr.  Baron  BramweJl,  and  Mr.  Baron  Chan- 
nelly  discharged  (*).  The  case  was  then  taken  by  appeal  into  the 
Exchequer  Chamber,  where  Justices  Blackburn,  Keating,  Mellor, 
and  JUush,  agreed  that  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  reversed ;  Justices  Willes,  Smith,  and  Brett  being  in 
favor  of  affirming  it  (*).  The  present  proceeding  in  error  was 
then  brought.  The  Judges  were  summoned,  and  Mr.  Baron 
Martin,  Mr.  Justice  Byles,  Mr.  Justice  Blackburn,  Mr.  Justice 
Montague  Smith,  Mr.  Justice  Hannen,  and  Mr.  Baron  Cleasby 
attended. 

Sir  jR.  Palmer,  Q.C.,  and  Mr.  Kemplay,  for  the  Plaintiff  in 
error : 

The  first  point  to  be  considered  relates  to  the  examination 
of  the  umpire.  It  is  submitted  that  his  evidence  was  inadmis- 
sible. The  award  was  good  on  the  face  of  it.  It  could  not, 
therefore,  be  impeached  by  evidence  of  what  passed  in  the  mind 

0)  Law  Rep.,  8  Ex.,  806.  (■)  Law  Rep.,  5  Ex.,  231. 
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of  the  umpire  when  he  made  it.  Such  evidence  was  inadmis- 
sible. No  misconduct  of  any  sort  was  imputed  against  him,  so 
no  extrinsic  evidence  could  be  brought  forward  in  opposition 
to  his  award :  Johnson  v.  Duront,  Ellis  v.  Saltau  (*) ;  Hodgkinson 
v.  Fertile  (8).  Yet  he  was  called  with  a  view  to  show  that  he 
had  allowed  matters  not  properly  within  his  jurisdiction  to  ex- 
ercise an  influence  over  his  mind.  As  to  the  question  of  the 
admissibility  of  his  evidence,  the  only  direct  and  clear  opinion 
pronounced  in  the  Courts  below  was  that  of  Mr.  Baron  Brain- 
well,  and  that  learned  Judge  had  expressly  declared  the  um- 
pire's evidence  to  be  inadmissible  (s).  The  other  Judges  seemed 
to  think  that  if  his  evidence  went  to  show  that  he  had  arbitrated 
on  something  which  was  not  within  his  jurisdiction,  or  that  he 
had  omitted  to  arbitrate  on  something  which  was  within  it, 
his  evidence  would  be  admissible.  This  mode  of  considering 
the  matter  was  erroneous.  He  could  not  be  asked  what  were 
the  ^reasonings  passing  in  his  own  mind,  which  inclined  [424 
his  opinion  one  way  or  the  other.  In  Pdnsford  v.  Swaine  (4)  it  was 
held  that  arbitrators  were  bound  to  produce  the  documents  laid 
before  them  by  the  party  who  called  them,  but  not  by  the  other 
party,  and  that  though  they  might  be  asked  if  a  particular 
matter  was  pressed  on  their  attention,  they  could  not  be  asked 
what  was  the  view  they  had  taken  of  it.  In  Mortimer  v.  The 
South  Wales  Railway  tympany  (5),  which  was  an  action  to  enforce 
the  finding  of  a  jury,  the  jurors  were  alleged  to  have  given 
compensation  in  respect  of  the  interruption  of  the  flow  of  a 
stream  of  water,  whereas,  in  fact,  the  stream  was  divided  into 
two  branches,  of  which  one  alone  had  been  interrupted,  and 
therefore  the  claim  for  compensation  was  too  large,  as  the  find- 
ing had  not  been  restricted  to  that  particular  damage  which 
alone  ought  to  have  been  made  the  subject  of  compensation. 
It  was  answered  that  the  verdict,  being  valid  on  the  face  of  it, 
could  not,  in  an  action  to  enforce  it,  be  impeached  upon  such  a 
ground  as  this.  Lord  Campbell  said  (fl) :  "  The  Defendants  en- 
deavor to  show,  by  way  of  defence  to  this  action,  that  the  she- 
riffs  jury  awarded,  in  respect  of  the  diversion  of  the  water  which 

P)  4  Car.  &  P.,  327,  and  827,  n.  («)  1J.  &  H.,  488. 

(■)  27  L.  J.  (C.  P.),  66.  (•)  1  El.  &  El.,  875. 

O  Law  Rep.,  8  Ex.,  827;  see  post,  p.  (•)  1  El.  &  El.,  881. 
487. 
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flows  through  the  Plaintiff's  premises,  damages  in  respect  of  the 
whole  stream  diminished,  the  Plaintiff  having  a  right  to  com- 
pensation only  in  respect  of  the  diminution  of  a  portion  of  it ; 
and  that,  in  so  awarding,  the  jury  committed  an  excess  of  juris- 
diction.  I  am  of  opinion  that  that  defence  is  not  open  upon 
these  issues ;  nor  do  I  think  that  the  Defendant  could  have 
pleaded  any  plea  to  that  effect  which  would  have  been  good." 
He  held  the  pleas  pleaded  to  be  in  themselves  good,  but  un- 
available for  the  purpose  of  impeaching  the  finding  of  the  she- 
riff's jury,  which  ought  to  have  been  impeached,  if  at  all,  upon 
a  certiorari  to  bring  it  up  and  quash  it.  Re  Penny  Q)  was  relied 
on  to  show  that  the  verdict  of  a  jury  might  be  impeached  for 
awarding  compensation  for  one  claim  among  others,  which  was 
not  legally  the  subject  of  compensation;  but  there,  though  the 
excess  of  the  jurisdiction  did  not  appear  on  the  face  of  the  pro- 
ceedings, the  sheriff  had  wrongly  directed  the  jury,  and  evidence 
of  that  fact  was  obtainable  without  the  aid  either  of  the  sheriff's 
notes  or  the  statement  of  the  jurors.  The  case  of  The  *Oaledo- 
425]  nwn  RoStway  v.  Ogilvy  (*)  does  not  affect,  the  present, 
for  there  the  objection  to  the  finding  was  apparent  on  the  face 
of  it.  So  it  was  in  The  Glasgow  Union  Railway  v.  Hunter  (*)• 
Here  the  award  was  valid  on  the  face  of  it,  and  could  only  be 
impeached  by  evidence,  in  itself  inadmissible,  of  the  motives 
which  had  influenced  the  mind  of  the  umpire  in  making  it. 

As  to  the  claim  for  compensation  in  respect  of  the  cause- 
way. In  the  first  place  it  was  denied  to  be  in  any  way  a  part 
of  the  property  of  the  Plaintiff.  It  is  true  it  was  not  the  sub- 
ject of  an  actual  lease,  but  it  had  always  been  used  as  part  of 
the  property  under  the  former  lease,  and  the  Crown  was  bound 
by  two  agreements  to  grant  a  new  lease  as  from  1855,  and  as 
the  Plaintiff  had  performed  his  part  of  the  agreement  for  the 
new  lease,  it  must  be  taken  to  have  been  actually  granted.  In 
the  next  place,  it  was  said  that  the  Plaintiff  only  had,  and  could 
only  have,  an  easement  over  it,  which  he  enjoyed  in  common 
with  all  the  other  subjects  of  the  realm,  for  that  being  part  of 
the  soil  of  a  navigable  river  it  could  not  be  made  the  subject 
of  a  grant  to  an  individual,  and  that  the  taking  away  of  that 
easement  could  not  be  matter  for  individual  compensation.    It 

0)  7  El.  &  Bl.,  660.  O  2  Macq.  So.  Ap.,  229. 

(■)  Law  Rep.  2  H.  L.,  Sc,  78. 
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may  be  admitted  that  the  Crown  could  not  grant  to  a  subject 
special  and  peculiar  rights  in  a  navigable  river :  Attorney- 
General  v.  Johnson  (*)  and  Gann  v.  Whitstable  (2).  He  had  an 
actual  property  in  the  use  of  it :  Mason  v.  Hill  (*) ;  Sampson  v. 
Hoddinott  (4) ;  Miner  v.  Gilmour  (*) ;  but  here  the  special  use  was 
that  of  a  part  of  the  shore  at  low  water,  which  use  did  not 
interfere  in  the  least  degree  with  any  right  of  the  public,  who 
could  not  possibly  use  it  as  the  Plaintiff  did,  though  it  was 
individually  advantageous  to  him.  This  especial  use  of  the 
shore  had  been  taken  away  by  the  act  of  the  Defendants,  and 
the  Plaintiff  was  entitled  to  compensation  for  its  loss. 

The  umpire  had  a  right  to  consider  all  the  matters  which 
occasioned  injury  to  the  Plain  tiff,  all  which  "injuriously 
affected  "  his  property.  In  Beg.  v.  The  Eastern  Counties  Rail- 
way (6)  the  return  to  a  mandamus  negatived  the  injury  alleged, 
as  the  ground  for  *compensation,  but  it  was  held  that  the  [426 
compensation  was  not  limited  to  the  cases  negatived  in  the 
return,  but  might  extend  to  injury  done  without  entering  upon 
or  taking  the  land,  namely,  by  lowering  a  road  on  which  the 
land  abutted.  That  was  a  special  injury  to  the  Plaintiff,  though 
it  might  be  that  the  lowering,  of  the  road  was  a  matter  benefi- 
cial to  the  subjects  at  large.  In  JRicket  v.  The  Metropolitan  Bail- 
way  Company  (*)  the  subject  of  complaint  was  distinctly  a  public 
annoyance  alone,  yet  even  there  one  noble  lord  in  this  house  (8) 
was  strongly  inclined  to  hold  that,  for  the  special  injury  arising 
to  an  individual  from  that  public  annoyance,  compensation 
ought  to  be  given.  Then  came  the  case  of  The  Hammer- 
smith Bailway  Company  v.  Brand  (9) ;  but  that  case  does  not 
affect  the  present,  for  it  was  decided  on  the  special  words  of 
the  particular  Act,  and  the  claim  being  for  injury  from  the 
effect  of  things  which  the  Act  had  authorized  to  be  done,  and 
the  effects  of  which  must  have  been  foreseen,  the  claim  was 
held  unsustainable.  The  Glasgow  Union  Bailway  v.  Hunter  Q°) 
merely  followed  Hammersmith  v.  Brand  ;  yet  even  there  a  noble 

(')  2  Wilfl.  Ch.  Ca.,  87.  (•)  2  Q.  B.,  847. 

O  11  H.  L.  C,  192.  (T)  Law  Rep.,  2  H.  L.,  175. 

(•)  5  B.  &  Ad.  1  — 24.  O  Lord  Wesioury. 

(4)  1  C.  B.  (N.S.),  590.  O  Law  Rep.,  4  H.  L„  171. 

(•)  12  Moo.  B.  C,  131 ;  and  see  Lord  Q*)  Law  Rep.,  2  H.  L.  Sc.,  7a 
▼.   The  Commissioners  of  Sydney,  12 
Moo.  P/C,  473. 
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lord  protested  against  the  too  narrow  construction  which  had 
been  adopted  in  previous  cases  with  regard  to  consequential 
damage.  In  Re  The  Stockport  Railway  Company  (l)  a  Plaintiff 
was  held  entitled  to  compensation  for  consequential  damages, 
because  the  proximity  of  the  railway  rendered  his  building  less 
suitable  for  a  cotton  mill  on  account  of  an  increased  danger 
of  being  set  on  fire.  It  is  true  that  there  land  of  the  Plaintiff 
had  been  taken,  but  that  was  only  important  as  a  reason  for  not 
applying  to  that  case  the  rule  that  compensation  could  not  be 
given  for  that  which  unless  sanctioned  by  the  Act  would  have 
been  an  actionable  wrong.  In  Reg.  v.  The  London  Docks  (*)  no 
land  was  taken,  and  on  that  account  the  party  seeking  com- 
pensation was  held  not  to  be  entitled  to  it.  But  that  ground 
of  decision  is  one  which  can  hardly  be  supported  on  principle, 
and  it  has  already  been  questioned  in  this  very  case  (s)  by  Mr. 
Baron  Bramwett,  and  in  this  House  by  Lord  Chelmsford,  in 
The  Glasgow  Union  Railway  v.  Hunter  (4),  where  His  Lordship 
427]  *said,  "I  should  be  disposed  to  say  with  Baron  Bramwettj 
( It  does  seem  strange  that  the  taking  a  piece  of  a  man's  land 
should  let  him  in  to  prove  all  sorts  of  damage  for  which  he  could 
not  otherwise  recover. ' " 

Mr.  Hawkins,  Q.C.,  and  Mr.  PhUbrick,  for  the  Respondents: 

The  validity  of  the  award  is  the  real  substantive  question  be- 
fore the  Court.  The  umpire  had  a  right  to  determine  an 
amount,  but  not  to  determine  any  question  of  law,  nor  to  assume 
any  new  jurisdiction.  Here  the  umpire  has,  by  his  own  state- 
ment, assumed  a  jurisdiction  over  matters  which  were  not  pro- 
perly subject  to  his  authority.  The  award  showed  that  upon 
the  face  of  it  The  Plaintiff  had  asked  for  compensation  for  the 
loss  of  the  jetty  as  if  for  the  loss  of  a.  part  of  his  property.  It 
never  was  his  property.  Yet  he  treated  it  as  such,  and  insisted 
that  his  property  was  injuriously  affected  by  "what  had  been 
done,  and,  as  the  Defendants  contended,  rightfully  and  pro- 
perly done,  under  the  Act;  he  asked  for  compensation  for  the 
loss  of  the  use  of  the  jetty  during  the  progress  of  the  work  and 
after  its  completion.  [Lord  Cairns  : — By  reason  of  the  seve- 
rance from  the  lands.]    There  was  no  distinct  claim  made  on 

0)  83  L.  J.  (Q.B.),  251.  O  Law  Rep.,  3  Ex.,  328. 

0  5  Ad.  &  E.,  163.  (4)  Law  Rep.,  2  H.  L.,  Sc,  82. 
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the  ground  of  severance.    The  notice  of  claim  set  up  the  loss 
of  the  use  of  the  jetty  and  nothing  else. 

The  award  is  bad,  because  it  is  made  in  respect  of  &  claim 
which  could  not  be  sustained  at  law.  There  could  be  no  legal 
claim  in  respect  of  the  loss  of  the  pier  or  jetty.  The  extent  of 
that  claim  was  not  in  dispute,  but  the  right  to  make  any  claim 
in  respect  of  such  a  matter  was  so.  That  right  was  entirely  de- 
nied. The  Plaintiff  had  no  interest  in  the  soil  or  bed  of  the 
river ;  and  therefore  he  had  no  right  to  claim  compensation  for 
a  loss  of  what  was  a  mere  incident  to  that  soil.  The  Stockport 
Case  Q)  did  not  justify  such  a  claim,  for  there  the  injury  made 
the  subject  of  compensation  was  an  injury  in  respect  of  what 
was  the  Plaintiff's  undoubted  property ;  it  was  not  doubtful  or 
indirect  injury,  but  direct  and  substantial,  and  was  capable  of 
a  money  measurement  The  umpire  here  could  not  give  him- 
self jurisdiction  over  a  supposed  claim,  a  claim  not  sustainable 
in  law,  by  making  a  formal  finding  in  respect  of  it.  In  Ellis  v. 
Saltau  (2)  the  witness  was  *merely  told  that  he  need  not  [428 
state  the  reasons  which  influenced  him  in  making  his  award,  if 
he  desired  not  to  do  so  :  he  did  not  object  here.  If  the  umpire 
has  made  an  award  which  he  had  no  legal  right  to  make,  no 
Court  can  properly  be  called  on  to  enforce  it. 

What  the  umpire  did  was  rightly  got  at  by  his  evidence.  His 
own  statement  was  not  only  admissible,  but  it  was  the  best  evi- 
dence on  the  subject.  There  is  great  reason  to  doubt  the  sup- 
posed declaration  of  Baron  Bramwell  on  the  admissibility  of  the 
umpire  as  a  witness,  and  the  other  judges  are  clearly  the  other 
way.  In  In  re  The  Dare  Valley  Railway  Company  (*)  Vice- 
Chancellor  Giffard  said,  "  I  can  see  no  reason  why  the  arbitrator 
should  not  be  just  as  well  called  as  a  witness  as  anybody  else, 
provided  the  points  to  which  he  is  called  as  a  witness  are  proper 
points  on  which  to  examine  him.  If  there  is  mistake  in  point 
of  subject-matter,  t&at  is,  if  a  particular  thing  is  referred  to  an 
arbitrator,  and  he  has  mistaken  the  subject-matter  on  which  he 
ought  to  make  his  award,  or  if  there  is  mistake  in  point  of  legal 
principle  going  directly  to  the  bases  on  which  the  award  is 
founded,  these  are  subjects  on  which  he  ought  to  be  examined, 
and  also  grounds  for  setting  aside  his  award."    The  examination 

(l)  88  L.  J.  (Q.  B.),  251.  O  4  Car.  &  P.,  827,  n. 

O  Law  Rep.,  6  Eq.,  429, 485. 

2  Eng.  Rep.]  58 
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of  the  umpire  was  certainly  confined  within  these  limits.  [Lord 
Chelmsford  suggested  that  in  ISspinasse's  Reports  there  were  to 
429]  be  found  cases  on  this  subject  (l).]  In  Brophy  v.  * Holmes  (*) 
there  was  a  suit  in  respect  of  partnership  accounts  —  there  was 
an  inquiry  before  an  arbitrator,  and  he  was  examined  and 
allowed  to  be  asked  what  had  passed  before  him. 

The  evidence  shows  that  £5000  were  given  in  respect  of 
matters  not  included  in  the  reference.  If  that  should  be  deter- 
mined to  be  an  illegal  item  that  vacates  the  whole  award.  Now 
that  item  can  be,  as  it  were,  earmarked,  for  the  umpire  gives  a 
specific  sum  for  each  particular  thing,  and  there  is  not  any  other 
item  but  that  which  may  not  be  made  the  subject  of  compensa- 
tion, and  all  the  other  items  and  the  sums  given  in  respect  of  them 
are  known.  [Lord  Cairns  :  Suppose  that,  in  consequence  of 
all  these  other  things,  the  house  would  have  a  less  money  value 
than  before  by  £5000,  would  not  the  award  be  right  ?]  But 
independently  of  the  right  to  consider  some  of  the  things  as 

(*)    The  cases  are    probably  these:  I  always  shall.    I  shall,  therefore,  allow 

Ilabcrshan  v.  Trcby  (3  Esp.  88).    Case  the  arbitrator  to  be  examined  and  to 

for  maliciously  holding  to  bail.    There  speak  to  such  matters  of  fact  as  were 

had  been  an   action  on  disputed  ac-  admitted  by  the  parties  before  him." 

counts — it  was  referred  to  arbitration.  Martin  v.    Thornton   (4  Esp.  180). 

The  award  was  in  favor  of  the  Plaintiff.  Action  for  maliciously  holding  to  bail. 

Erskine,  for  the  Plaintiff,  called  for  the  Plaintiff  had  been  employed  as  a  writer 

book,  and  proposed  to  examine  the  arbi-  for  the  Defendant,  and  had  sued  for 

trator.    Lord  Kenyon :  "  I  do  not  think  payment  for  his  services.    While  that 

I  ought  to  admit  the  evidence.  It  seems  action    was   pending,  Defendant   had 

to  me  that  the  arbitrator  ought  not  to  arrested  Plaintiff,  and  held  him  to  bail 

be  permitted  to  depose  here  as  to  what  for  two  sums  which  had  been  paid  as 

transpired  before  him,  either  upon  the  satisfaction  to  him.    Both  cases  were 

examination  of  the  parties,  or  on  an  in-  referred  to  arbitration.      Award  that 

spection  of  the  Plaintiff's  books."  the  Plaintiff  had  been  fully  paid,  but 

Gregory  v.  Howard  (3  Esp.  118).  Dis-  that  there  was  not  any  cause  of  action 

puted  accounts ;  action  on  a  promissory  against  him  on  account  of  the  money 

note.  The  Plaintiff  called  a  witness  who  which  he  had  been  so  paid.    The  award 

had  been  acting  as  arbitrator  to  settle  was  produced.  Defendant's  counsel  then 

the  accounts  between  the  parties.    Ob-  called  the  arbitrator  to  prove  that  the 

jection  was  taken  to  the  witness  speak-  reference  was  of  all  matters  in  differ, 

ing  as  to  any  communication  made  to  ence,  and  that  a  claim  had  been  made 

him  in  the  course  of  the  arbitration,  before  him  by  Martin  for  compensa- 

Lord  Kenyan :  "  I  have  often  given  my  tion  for  the  injury.    This  evidence  was 

opinion  on  this  subject.    Evidence  of  objected  to.    It  was  contended  that  the 

concessions  made  for  the  purpose  of  award  must  speak  for  itself.    Lord  Al. 

settling  disputes  I  shall  never  admit,  oariley  admitted  the  evidence, 

but  facts  admitted  before  the  arbitrators  (*)  2  Molloy,  1. 
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causes  of  depreciation,  the  Defendants  insisted  that,  so  far  from 
the  house  being  lessened  in  value  by  £5000,  it  was  increased  in 
value  by  £10,000.  But  without  going  into  that  question,  it  is 
clear  that  what  was  made  to  furnish  grounds  for  so  large  a 
claim  for  compensation  was,  in  fact,  not  a  subject  for  considera- 
tion by  the  umpire.  The  case  of  the  The  Stockport  Railway  (l) 
cannot  ^lstify  this  claim,  while  the  case  of  The  Caledonian  Bail- 
way  v.  Ogttvy  (*)  is  a  distinct  authority  to  show  that  such  a  claim 
cannot  be  supported.  No  injury  consequent  on  the  creation  of 
works  authorized  by  the  Legislature  can  be  a  ground  for  com- 
pensation :  Hammersmith  Railway  Company  v.  Brand  (*).  The 
loss  of  prospect  cannot  be  a  ground  for  an  action  or  for  com- 
pensation. If  one  man  comes  on  another's  land  and  builds  a 
high  brick  wall,  there  may  be  an  action  of  trespass  against  him, 
and  damages  can  be  given  for  his  wrongful  use  of  the  land,  but 
not  for  the  mere  *loss  of  prospect  which  the  wall  occa-  [430 
sions.  Here  the  loss  is  of  that  kind,  and  the  loss  and  obstruc- 
tion take  place  not  on  the  Plaintiff's  land,  but  on  land  that 
does  not,  and  never  did,  belong  to  him.  No  action,  therefore, 
would  have  lain  by  him  if  the  Act  had  not  passed,  and  no  claim 
for  compensation  can  be  made  under  such  circumstances  for 
what  was  done  under  the  authority  of  the  Act :  Re  Penny  (4). 
In  Mortimer  v.  The  South  Wales  Railway  Company  (a),  there  was 
a  good  ground  of  claim  for  compensation  for  the  interruption 
of  the  flow  of  water  in  one  branch  of  a  stream,  but  the  claim 
had  been  as  if  for  the  interruption  of  the  flow  of  the  whole 
stream,  and  if  that  objection  had  been  presented  to  the  Court 
in  proper  form  and  at  a  proper  time  it  would  have  been  fetal  to 
the  claim.  Reg.  v.  The  Eastern  Counties  Railway  Company  (6)  is 
not  an  authority  for  the  Plaintiff,  for  there  though  certain 
things  made  the  subject  of  the  claim  for  compensation  were 
denied  to  be  so,  the  return  did  not  conclusively  show  that  there 
might  not  be  others  which  could  lawfully  be  the  subject  of  such 
a  claim,  and  therefore  the  mandamus  was  issued  to  have  the  claim 
investigated.  In  both  these  cases  the  claim  was  allowed  only 
through  an  objection  to  the  form  of  meeting  it    In  Chamberlain  y. 

O  88  L.  J.  (Q.B.),  261.  O  7  El.  &  Bl.,  660. 

(*)  2  Macq.  Sc.  Ap.,  280.  (*)  1  El.  &  El.,  875. 

(•)  Law  Rep.,  4  H.  L.,  171.  (•)  2  Q.  B.,  847 
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The  West  of  London  Railway  Company  (l),  there  was  an  actual 
interference  with  the  access  to  the  Plaintiff's  houses,  and  their 
value  in  letting  was  materially  diminished.  That  was  held  to. 
be  a  subject  for  compensation,  but  any  sort  of  injury  in  dimi- 
nution of  money  value  would  not  have  been  so  held.  [Lord 
Chelmsford  :  What  is  the  distinction  between  cutting  off  access 
to  a  house  by  altering  a  road  and  cutting  off  adbess  to  it  by 
embanking  a  river  ?]  That  is  not  here  made  the  subject  of  a 
specific  claim.  The  compensation  claimed  is  for  something 
connected  therewith,  namely,  the  use  of  a  jetty  which  never 
was  nor  could  be  the  Plaintiff's  property. 

It  may  even  be,  that,  in  some  way  or  other,  the  Plaintiff  is 
entitled  to  compensation  for  the  loss  of  his  water  way  —  his 
access  to  the  river ;  but  something  else  is  claimed,  and  it  does 
not  follow  that  he  is  entitled  to  anything  for  the  noise  and  dirt 
that  may  be  occasioned  by  the  construction  of  the  road,  which 
is  substituted  for  the  river.  Here  the  access  to  the  river  is  not 
431]  cut  off  altogether,*  the  mode  of  access  alone  is  altered. 
[Lord  Wbstbury  :  Is  he  not  to  be  compensated  for  being  de- 
prived of  access  to  the  river  at  high  water  ?]  No  such  claim  is 
made  in  the  case.  The  loss  for  the  jetty  alone  is  claimed. 
[Lord  Chelmsford:  The  use  of  the  jetty  at  low  water,  but 
access  to  the  river  at  high  water.  You  admit  the  whole  in  the 
13th  paragraph  of  the  case  (*).] 

The  umpire  had  only  the  right  to  deal  with  the  case  as  it  was 
placed  before  him,  and  as  there  was  not  any  claim  for  the  loss 
of  access  to  the  river  at  high  water,  he  was  bound  not  to  give 
more  than  nominal  damages  for  that,  or  to  discard  it  altogether. 
Turning  the  river  into  a  roadway  did  not  afford  ground  for  com- 
pensation. The  access  was  as  complete  as  before,  nay,  it  rfas 
more  so.  The  Legislature  had  authorized  that  change.  He 
had  no  other  right  on  the  river  than  any  other  subject.  He  had 
not  the  exclusive  use  of  the  causeway,  it  was  on  the  shore  where 
barges  might  be  anchored,  and  every  one  might  pass  along. 
If  another  man  brought  up  barges  in  front  of  the  Plaintiff's 
garden  wall  the  Plaintiff  would  have  no  right  of  action  on  that 

0)  2  B.  &  S.,  605.  up  to  the  garden  wall,  and  that  the 

(*)"That  the  embankment  was  con  Plaintiff's     communication    with   the 

structed  on  the  site  of  the  causeway  or  river  was  by  the  embankment,  which 

jetty,  so  that  the  river  could  not  flow  was  a  pubUc  road." 
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account,  certainly  not  on  account  of  spoiling  his  prospect  or 
destroying  the  amenity  of  his  house.  [Lord  Cairns  :  Suppose 
he  had  a  right  of  common,  and  that  was  interfered  with,  what 
then  ?]  He  could  not  claim  compensation,  an  individual  com- 
pensation for  a  general  injury  to  the  common.  If  he  had  no 
right  to  claim  compensation  for-  one  particular  matter,  and  that 
matter  is  yet,  by  the  award,  made  part  of  the  sum  given  him  as 
compensation,  the  whole  award  is  bad. 

The  case  of  ife  Penny  (*)  is  very  important,  as  establishing 
that  what  is  ordered  by  an  Act  to  be  done  cannot,  of  itself, 
furnish  any  ground  for  compensation.  The  Plaintiff's  premises 
were  there  overlooked  from  the  railway  and  the  railway  plat- 
form, and  he  was  held  not  entitled  to  compensation  on  that 
account,  and  though  actual  injury  to  the  premises  occasioned 
by  the  passing  of  the  ballast  trains  during  the  construction  of 
the  railway  was  allowed  to  form  a  ground  of  compensation, 
Lord  Campbell  expressly  said  that  it  would  not  be  payable  in 
respect  of  the  passing  of  trains  after  its  construction.  This  last 
matter  was  the  substance  *of  the  decision  in  Hammersmith  [432 
v.  Brand  (2),  and  that  must  be  so  in  this  case,  by  the  Thames 
Embankment  Act  the  Board  of  Works  had  no  control  over 
the  use  of  the  road  after  it  had  once  been  constructed  and  dedi- 
cated to  the  public.  The  construction  of  the  road  here  was  not 
only  authorized  but  directed  by  the  Thames  Embankment  Act 
The  Board  of  Works  was  not  responsible  for  anything  at  all, 
except  for  injury  sustained  in  the  course  of  the  construction  of 
works,  and  none  such  was  complained  of  here. 

Sir  R.  Palmer  replied. 

Lord  Chelmsford: 

The  first  question  is,  how  far  an  arbitrator  is  bound  to  give 
evidence  explanatory  of  his  award;  the  next,  under  what  cir- 
cumstances the  owner  of  land  may  be  entitled  to  compensation 
for  the  operations  of  these  Defendants  acting  under  their  own 
Act  and  the  Lands  Clauses  Act  Two  questions  may  be  pro- 
posed for  the  consideration  of  the  Judges  : 

First :  Whether  the  evidence  given  by  the  umpire  was  ad- 
missible ;  and  if  so,  to  what  extent,  and  for  what  purpose  ? 

(«)  7  El.  &  Bl.,  660.  (■)  Law  Rep.,  4  H.  L.,  171. 
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Second :  Whether,  upon  the  facts,  admissions,  and  evidence 
set  forth  in  the  Case  and  appendix  (so  far  as  the  evidence  was 
admissible),  the  Plaintiff  in  Error  is  entitled  to  a  verdict  on  the 
issue  raised  on  the  seventh  plea  ? 

Mr.  Baron  Clbasby  : 

Two  questions  were  put  by  your  Lordships  to  the  Judges  in 
this  case : 

First :  Whether  the  evidence  given  by  the  umpire  was  ad- 
missible; and  if  so,  to  what  extent,  and  for  what  purpose  ? 

Second :  Whether  upon  the  facts,  admissions,  and  evidence 
set  forth  in  the  Case  and  Appendix  (so  far  as  the  evidence  was 
admissible)  the  Plaintiff  in  error  is  entitled  to  a  verdict  on  the 
issue  raised  on  the  7th  plea  ? 

Ianswerthe  first  question  by  giving  it  as  my  humble  opinion — 
1.  That  the  umpire  was  a  competent  witness,  like  any  other 
person,  to  prove  matters  material  to  the  issues. 
433]      2,  *That  questions  might  be  properly  put  to  him  for 
the  purpose  of  proving  the  proceedings  before  him,  so  as 
to  arrive  at  what  was  the  subject-matter  of  adjudication  when 
.    the  proceedings  closed,  and  he  was  about  to  make  his  award. 
3.  That  as  regards  the  effect  of  the  award  no  questions  could 
properly  be  put  to  the  umpire  for  the  purpose  of  proving 
how  it  was  arrived  at,  or  what  items  it  included,  or  what 
was  the  meaning  which  he  intended  at  the  time  to  be  given 
to  it. 
First :  With  regard  to  the  competency  of  the  umpire  as  a 
witness,  I  am  not  aware  of  any  real  objection  to  it.     With 
respect  to  those  who  fill  the  office  of  judge  it  has  been  felt  that 
there  are  grave  objections  to  their  conduct  being  made  the  sub- 
ject of  cro8sexamination  and  comment  (to  which  hardly  any  limit 
could  be  put)  in  relation  to  proceedings  before  them ;  and,  as 
everything  which  •they  can  properly  prove  can  be  proved  by 
others,  the  Courts  of  law  discountenance,  and  I  think  I  may  say 
prevent  them  being  examined.     But  those  objections  do  not  ap- 
ply at  all  to  a  person  selected  as  arbitrator  for  the  particular 
occasion  by  the  parties,  and  he  comes  within  the  general  obli- 
gation of  being  bound  to  give  evidence.     The  practice  entirely 
agrees  with  this ;  for  it  is  every  day's  practice  for  the  arbitrator 
to  make  an  affidavit  where  a  question  arises  as  to  what  took 
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place  before  him,  and  I  have  known  him  to  be  examined  as  a 
witness  without  objection. 

Secondly :  Being  competent  generally,  it  follows  that  he  may 
be  questioned  as  to  what  took  place  before  him,  so  as  to  show 
over  what  6ubject-matter  he  was  exercising  jurisdiction.  He 
might,  therefore,  prove  that  a  claim  was  made  for  compensation 
in  respect  of  one  matter,  A.,  and  also  in  respect  of  another  mat- 
ter, B.9  and  that  both  were  entertained  without  objection ;  or 
he  might  prove  that  claim  B.  was  objected  to  and  rejected,  or 
that  it  was  after  objection  received.  He  might,  in  short,  give 
any  evidence  for  the  purpose  of  showing  what  was  the  subject- 
matter  into  which  he  was  inquiring,  and  upon  which  his  judg- 
ment therefore  was  to  be  founded.  This  would  enable  us  to 
judge  whether  he  was  acting  within  his  jurisdiction  or  not,  for 
a  person  exceeds  his  jurisdiction  by  prosecuting  a  judicial  in- 
quiry in  a  matter  over  which  he  has  no  jurisdiction,  quite  inde- 
pendent of  the  judgment  eventually  given.  *And  it  [434 
deserves  notice,  that  as  to  this  evidence  the  umpire  would  be  no 
better  witness  than  any  other  person,  and  would  not  have  it  in 
his  power  afterwards,  by  his  own  evidence,  to  sustain  or  destroy 
the  award.  He  could  be  corrected  by  any  other  person  present 
at  the  proceedings,  including  the  short-hand  writer,  if  there 
was  one. 

Thirdly :  As  soon  as  the  award  is  made  it  must  speak  for 
itself.  It  must  be  applied,  as  in  other  cases,  by  extrinsic  evi- 
dence to  the  subject-matter,  but  cannot  be  explained  or  varied 
or  extended  by  extrinsic  evidence  of  the  intention  of  the  person 
making  at.  There  appear  to  me  to  be  the  strongest  objections 
against  allowing  the  umpire  to  be  examined  for  the  purpose  of 
showing  what  he  intended  to  be  included  in  the  award. 

In  the  first  place  it  is  (and,  indeed,  must  be)  a  written  instru- 
ment, and  the  general  rule  is  applicable,  that  its  effect  must  be 
collected  from  the  instrument  itself.  The  subject-matter  to 
which  it  is  applicable  is  ascertained  by  proof  of  the  subject- 
matter  of  the  inquiry.  I  cannot  think  that  if  the  umpire  ad- 
mitted upon  the  inquiry  claims  A.  and  B.y  and  made  a  general 
award  of  one  sum  for  compensation,  he  could  be  allowed  to 
prove  that  in  arriving  at  that  sum  he  had  rejected  claim  B.  from 
the  computation,  or  vice  yersd,  if  he  had  rejected  claim  B.  upon 
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the  inquiry  could  be  be  allowed  to  prove  tbat  be  had  included 
it  in  the  computation. 

The  award  taken  by  itself  is  something  certain  and  fixed,  and 
settles  the  rights  of  the  parties ;  but  if  evidence  be  admitted  of 
the  intention  and  state  of  mind  of  the  umpire  when  he  made  it, 
its  certainty  is  destroyed,  and  its  effect  depends  upon  his 
memory,  clearness  of  intellect,  and  perhaps  upon  his  views  and 
wishes  taken  up  afterwards.  Surely  it  would  be  a  most  dan- 
gerous thing,  after  an  aWard  has  been  made  which  becomes  of 
itself  the  foundation  of  a  right,  to  allow  any  one  to  retain  the 
power  of  explaining  it  away,  or  even  of  defeating  it  We  can 
properly  investigate  the  acts  of  a  Judge  or  arbitrator  in  prose- 
cuting a  particular  inquiry,  and  his  judgment  founded  upon  it; 
but  how  can  we  investigate  his  secret  thoughts  or  intentions  ? 
He  is  the  only  master  of  them,  and  what  he  says  must  be  con- 
clusive, as  there  is  nothing  which  can  contradict  or  explain  it. 

The  objection  to  such  evidence  would  be  more  striking  if,  in- 
stead of  the  umpire  being  appealed  to,  two  arbitrators  had  joined 
435]  in  an  *&ward.  Could  each  have  been  questioned  as  to  the 
composition  of  the  award  ?  Although  they  had  agreed  as  to  the 
result  and  amount  of  the  award,  it  would  not  at  all  follow  that 
they  agreed  in  the  steps  by  which  it  was  arrived  at  Indeed, 
we  know  that  agreement  in  such  a  result  is  often  only  arrived  at 
by  some  concession  and  compromise,  and  in  case  of  a  difference 
in  the  evidence  of  what  was  intended,  which  is  to  govern  and 
influence  the  award  ? 

Or  it  maybe  farther  illustrated  by  supposing  the  case,  instead 
of  going  to  arbitration,  to  go  to  a  jury.  There  is  an  assessor 
who  presides,  and  he  directs  the  jury  to  reject  certain  heads  of 
claim  and  to  compensate  for  others.  The  jurymen  give  a  gene- 
ral verdict.  Could  the  twelve  jurymen  be  called  as  witnesses 
to  show  to  what  extent  they  had  severally  acted  upon  the  direc- 
tion given,  or  against  it,  so  as  to  vitiate  the  verdict  by  showing 
that  some  jurymen  included  in  it  matters  they  could  not  pro- 
perly include  ?  I  submit  not,  and  that  the  verdict  must  speak 
for  itself  and  be  applied  to  the  proper  subject-matter,  viz.,  so 
much  of  the  claim  put  forward  as  had  been  entertained.^ 

An  authority  has  been  referred  to  which  does  not  seem  to 
agree  with  the  opinion  which  I  have  ventured  to  express,  the 


Vol.  V.]  ENGLISH  AND  IRISH  APPEALS.  *65 


Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works.  1873 

case  of  Brophy  v.  Holmes  (!),  decided  by  Lord  Chancellor  Hart 
A  question  arose  in  that  case  whether  a  certain  equitable  claim 
under  a  guaranty  had  been  disposed  of  by  arbitrators  in  a  re- 
ference of  all  matters  in  difference.  It  appeared  that  the  claim 
had  been  brought  forward  by  the  Plaintiff,  but  the  Defendant 
protested  that  the  arbitrators  had  no  right  to  consider  it,  and 
gave  them  a  caution  not  to  entertain  it.  The  Lord  Chancellor 
says,  "  If  the  arbitrators  said  we  think  the  guaranty  not  within 
our  jurisdiction,  that  would  be  one  case."  All  would  agree,  I 
apprehend,  that  so  far  the  view  taken  was  correct,  because  there 
would  be  an  act  of  the  arbitrators  in  refusing  to  entertain  the  claim 
which  would  be  decisive.  But  in  what  follows  the  Lord  Chan- 
cellor appears  to  think  the  state  of  mind  of  the  arbitrators  is  the 
subject  of  inquiry  and  not  their  acts ;  for  he  goes  on  to  say, 
"  The  Plaintiff  might  have  examined  each  of  the  arbitrators, 
and  put  this  plain  interrogatory  to  each  —  Did  you  abstain  in 
consequence  of  the  caution,  or  for  any  other  reason,  from  weigh- 
ing the  effect  of  the  guaranty,  or  did  you  look  into  it  and  all 
♦the  matters  in  difference  between  the  parties,  and  con-  [436 
elude  on  the  whole  case  ?"  I  beg  most  respectfully  to  dissent 
from  this,  as  not  being  a  correct  mode  of  dealing  with  the  case. 
The  acts  of  the  arbitrators  and  not  the  hidden  operations  of 
their  minds  are  the  proper  subject  of  inquiry.  If  the  claim  was 
made  and  received  and  evidence  given  upon  it,  this  would  be 
decisive  of  the  jurisdiction  exercised  by  the  arbitrators,  quite 
independent  of  any  reservation  in  the  minds  of  the  arbitrators 
at  the  time.  One  cannot  help  asking  what  would  be  the  effect, 
in  such  a  case,  of  the  arbitrators  giving  different  answers  to  the 
supposed  question.  It  certainly  strikes  me  very  strongly  that 
the  state  of  the  arbitrators  or  Judge's  mind  is  of  no  importance, 
except  so  far  as  it  is  embodied  in  some  judicial  act  done  by  him. 
His  mind  may  fluctuate  and  change  more  than  once  until  the 
decision  is  delivered,  and  then,  whether  it  be  upon  an  interloc- 
utory or  final  matter,  the  case  is  so  far  bound. 

I  wish  to  add  that  what  has  been  said  has  reference  only  to 
such  a  proceeding  as  the  present,  and  not  to  a  proceeding  of 

a  different  nature,  viz.,  when  an  application  is  made  (the  sub- 
mission having  been  made  a  rule  of  Court)  to  refer  back  the 
award,  or  set  it  aside  on  the  ground  of  some  mistake  or  miscon- 

0)  2  MoUoy,  1. 

2  Eno.  Rep.]  59 
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ception  of  the  arbitrator  so  as  to  make  it  wrong  that  the  award 
should  stand.  In  the  exercise  of  such  a  jurisdiction  the  Court 
to  which  the  application  was  made  would  probably  reject  no 
means  of  informing  itself  whether  the  arbitrator  had  proceeded 
upon  such  a  mistake  or  misconception.  This  was  the  nature  of 
the  application  in  the  case  In  re  Dare  Valley  Railway  Company  (*), 
where  Vice-Chancellor  Oiffard  thought  a  written  statement  by 
the  arbitrator  of  his  reasons  admissible  in  considering  whether 
the  abitrator  had  proceeded  upon  an  erroneous  view  of  his  duties 
or  not.  The  opinion  given  has  reference  only  to  an  action  at 
law  upon  the  award,  in  which  of  course  the  rules  of  evidence 
must  be  attended  to. 

I  beg,  therefore,  to  answer  your  Lordships'  first  question,  by 
giving  my  humble  opinion  that  the  umpire  was  a  competent 
witness,  that  he  might  properly  be  questioned  as  to  the  subject 
of  claim  put  forward  and  inquired  into  before  him,  and  that  he 
could  not  properly  be  questioned  as  to  the  matters  which  he  in- 
cluded iu  or  excluded  from  his  award. 

437]  *I  am  authorized  by  my  Brother  BramweU  to  state  (by 
permission  of  your  Lordships)  that  he  was  misunderstood  when 
he  gave  his  opinion  in  the  Court  of  Exchequer,  if  he  was  sup- 
posed to  hold  that  the  umpire  was  not  a  competent  witness  (') ; 
he  did  not  hold  that  he  was  not  competent  for  any  purpose,  but 
only  that  he  could  not  be  questioned  as  to  the  composition  of 
his  award.  This  appears  from  the  report  of  what  he  said, 
especially  from  that  in  the  Law  Journal. 

The  effect  of  the  above  opinion  applied  to  the  present  case 
is,  that  the  questions  on  pages  17  and  18  (s)  of  the  case  were 
properly  put,  and  that  those  which  follow  on  pages  19  and  20, 
beginning  with  the  question :  "  Will  you  tell  us  of  what  items 
the  £8000  was  composed  ?"  were  improperly  put ;  and  it  seems 
that  the  answers  to  the  questions  properly  put  raise  sufficiently 
the  question  of  excess  of  jurisdiction  by  the  umpire. 

The  Second  Question  put  to  the  Judges  is,  whether  upon  the 
facts,  admissions,  and  evidence  (so  far  as  the  evidence  was  ad- 
missible) the  Plaintiff  in  Error  is  entitled  to  a  verdict  on  the 
issue  raised  on  the  seventh  plea. 

O  Law  Rep.,  6  Eq.,  429.  (*)  These  were  the  questions  as  to 

(*)  Bitccleuch  v.  The  Board  of  Works,    what  were  the  matters  in  discussion  be- 
Law  Rep.,  8  Ex.  327 ;  87  L.  J.  (Ex.),  177.    fore  the  umpire. 
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The  seventh  plea  alleges  that  the  amount  awarded  by  the 
umpire  iucluded  certain  damages  and  compensation  in  respect 
of  which  the  umpire  had  no  jurisdiction.  The  substance  of  the 
plea  may  be  regarded  as  being  that  the  award  was  made  in 
respect  of  some  claim  for  compensation  which  the  claimant  was 
not  lawfully  entitled  to  under  his  claim,  and  over  which  the 
umpire  had  not  jurisdiction.  And  this  raises  the  main  question 
which  has  been  argued  before  your  Lordships,  viz.,  whether  the 
Duke  of  Buccleuch  can  claim  compensation  for  the  depreciated 
value  of  Montagu  House,  resulting  from  the  loss  ot  privacy,  and 
the  noise  and  dust  caused  by  a  public  road  between  it  and  the 
river. 

Before  answering  the  second  question  put  to  the  Judges,  and 
which  turns  to  some  extent  upon  the  form  of  the  claim  sent  in 
by  the  Duke,  and  the  terms  of  the  plea,  I  wish  to  be  allowed  to 
consider  generally  what  compensation  he  could  properly  claim. 

He  was  the  owner  of  Montagu  Souse  for  the  unexpired  term 
of  *a  lease  under  the  Crown,  with  an  agreement  to  renew  [438 
for  ninety-nine  years,  from  the  5th  of  January,  1855.  The  pre- 
mises adjoined  the  river,  and  the  natural  flow  of  the  river 
brought  it  at  high  water  up  to  his  garden.  He  had  at  the  north- 
east corner  of  the  garden  a  landing-place  and  steps,  with  a  cause- 
way running  down  to  low-water  mark,  which  gave  him  the 
convenient  use  of  the  river  at  all  states  of  the  tide.  The  ground 
between  the  house  and  the  river  is  described  in  the  lease  of 
1810  as  being  used  and  occupied  for  an  ornamental  garden  or 
pleasure  ground,  and  as  being  separated  from  the  river  by  iron 
rails  only.  So  that  by  the  terms  of  his  lease,  which  expressly 
gave  him  in  the  fullest  terms  all  rights  of  water  and  other  rights 
belonging  to  the  premises,  the  Duke  was  entitled,  as  riparian 
owner,  to  the  regular  flow  of  the  water  all  along  the  extremity 
of  his  garden.  This  valuable  water  right  insured  to  the  house 
and  garden  privacy,  quiet,  freedom  from  the  noise  and  rattle 
of  carriages  by  night  and  by  day,  and  freedom  from  the  dust 
of  a  public  road. 

Now,  the  deprivation  of  the  water  right  is  clearly  an  injurious 
affecting  of  the  premises  to  which  it  is  annexed  within  the  pro- 
per meaning  of  that  term.  It  would  be  an  actionable  wrong 
at  the  suit  of  the  owner  of  the  premises  unless  justified  by  special 
Acts,  and  it  is  unnecessary  to  rely  upon  the  27th  section  of  the 
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special  Act,  25  &  26  Vict.  c.  93  ( The  Thames  Embankment  Act), 
which  recognizes  the  right  to  compensation  for  loss  of  river 
frontages,  or  to  the  4th  section  of  the  Act  (*).  The  last-named 
section,  however,  ought  to  be  noticed,  because  it  expressly 
makes  such  a  right  come  within  the  meaning  of  tho  word 
"  land  "  for  the  purposes  of  the  Lands  Clauses  Consolidation  Act 
We  must  take  it,  therefore,  that  the  Defendants  in  taking  from 
the  Duke  this  right  are  to  compensate  as  they  would  be  bound 
to  do  if  they  took  his  land,  with  this  difference,  perhaps,  that  if 
they  really  took  his  land  they  might  be  said  to  take  something 
separate  from  his  house  and  garden,  but  by  taking  this  right 
they  take  something  which  only  exists  as  annexed  to  his  house 
and  garden,  and  may  so  be  said  to  form  a  part  of  them. 
439]  *We  have  only,  then,  to  apply  to  such  a  case  the  68d 
section  of  the  Lands  Clauses  Consolidation  Act,  which  enacts, 
that  in  estimating  the  compensation  regard  shall  be  had  "  not 
only  to  the  value  of  the  land  "  (in  this  case  water  right)  taken, 
but  to  the  damage  sustained  by  the  severance  of  the  land  taken 
from  the  other  lands,  or  by  otherwise  injuriously  affecting  such 
other  lands  by  the  exercise  of  the  powers  of  the  special  Act. 
The  claimant  may  say  to  the  Defendants  in  the  present  case, 
Tou  sever  and  take  away  the  water  right  annexed  to  my  house 
and  garden,  and  which  gave  value  for  habitation  by  securing 
to  them  privacy  and  freedom  from  noise  and  dust,  and  in  the 
exercise  of  the  powers  of  your  Act,  by  constructing  a  public 
road  where  the  water  right  existed,  you  actually  deprive  me  of 
my  privacy  and  my  freedom  from  noise  and  dust. 
Independent  of  the  4th  section  of  the  special  Act,  making 
"  the  water  right  land  for  the  purpose  of  compensation,  it  cannot 
be  doubted  that  the  construction  of  an  embankment  where  the 
water  flowed  before  would  be  an  injurious  affecting  of  the  house 
and  garden,  and  entitle  the  Duke  of  Buccleuch  to  compensation. 
And  it  appears  to  me,  that  as  regards  the  amount  of  compensa- 
tion, he  may  fairly  and  properly  say,  that  by  the  injurious  act 
of  the  Defendants  his  house  and  garden  are  changed  from  river- 
side premises  to  roadside  premises ;  and  it  follows,  that  in  esti- 
mating the  damage  you  must  take  into  account  the  advantages 
of  the  one  and  the  disadvantages  of  the  other.    It  would  be 

(')  Which  directs,  that  "  for  the  pur-    eludes  easements,  interest,  rights,  and 
pot*  v.  of  this  Act  the  word  '  lands '  in-    privileges  in,  over,  or  affecting  lands." 
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unreasonable  in  such  a  case  to  separate  the  making  of  the  road 
in  .the  place  of  the  river  from  the  consequences  of  it,  and  to  day 
that  there  was  jurisdiction  to  compensate  for  the  one  and  not 
for  the  other. 

I  do  not  propose  to  trouble  your  Lordships  with  the  authori- 
ties relating  to  this  subject.  It  is  not  necessary  to  rely  upon 
the  case  of  the,  Stockport  Railway  Company  (*)  in  furtherance  of 
the  view  above  taken,  because  that  view  is  not  founded  upon 
any  land  of  the  claimant ;  for  example,  the  causeway  being 
taken  by  the  Defendants.  And  it  cannot  be  said  that  there  is 
any  analogy  between  the  case  of  The  Hammersmith  Railway  Com- 
pany v.  Brand  (*),  where  the  claim  was  for  vibration  caused  by 
the  use  of  the  railway  constructed  on  land  to  which  the  claim- 
ant had  no  title,  and  the  present  *case,  where  the  claim  is  [440 
for  the  injurious  act  of  depriving  the  Plaintiff  of  the  flow  of  the 
river,  to  which  he  had  a  complete  right,  by  erecting  an  embank- 
ment for  a  public  road  in  the  place  of  it 

I  cannot  help  thinking  that  the  claimant  has  caused  the  chief 
difficulty  in  this  case  by  making  the  alleged  ownership  of  the 
jetty  or  causeway  the  pivot  of  the  whole  case,  as  if  the  taking 
of  the  slip  of  land  was  the  only  injurious  act,  the  only  damnum 
cum  injuridy  whereas  that  appears  to  me  to  be  only  a  part  of  the 
case,  the  main  grievance  being  the  destruction  of  the  valuable 
water  right.  If  the  only  wrongful  act  against  the  Defendants 
had  been  the  taking  of  that  strip  of  land  leading,  it  might  be, 
to  some  distant  stream,  and  the  embankment  and  road  had  been 
built,  not  upon  the  site  of  a  public  river  adjoining  the  claimant's 
property  but  upon  other  land  of  the  Defendants,  I  should  hesi- 
tate in  saying  that  because  the  taking  this  strip  of  land  satisfied 
the  word  "  injurious  "  in  the  statute,  and  so  gave  the  claimant 
a  locus  standi  for  compensation,  it  could  properly  be  made  the 
foundation  for  the  recovery  of  compensation  for  the  inconveni- 
ence and  annoyance  or  depreciated  value  of  the  house  and  gar- 
den caused  by  a  public  road  so  near,  although  the  Stockport  Case, 
already  referred  to,  is  some  authority  for  such  a  conclusion. 

Such  being  the  real  title  of  the  claimant  to  compensation,  it 
still  remains  to  consider  the  exact  question  for  compensation 
upon  the  issue  joined  on  the  seventh  plea.  The  foundation  of 
the  umpire's  jurisdiction  is  the  claim  made  by  the  claimant 

Q)  88  L.  J.  (Q3.),  261.  (•)  Law  Bep.,  4  H.  L.,  171. 
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The  umpire  has  nothing  to  do  with  the  title  of  the  claimant  or 
the  real  extent  of  his  rights,  but  he  is  to  assess  the  proper 
amount  of  compensation  to  which  he  is  entitled  in  respect  of 
what  he  claims.  Before  the  claimant  can  recover  the  amount 
awarded,  he  can  be  put  to  proof  of  his  title  to  what  he  claims, 
as  is  done  in  the  present  case  by  the  second  and  third  pleas. 
Upon  the  issues  joined  on  those  pleas,  which  involve  the  title 
of  the  Duke  to  the  soil  of  the  jetty,  no  question  is  put  by  your 
Lordships  to  the  Judges,  and  therefore  I  offer  no  opinion. 

The  claim  is  set  forth  in  the  pleadings,  and  it  will  be  seen  by 
reference  to  it  that  the  Duke  claims  to  be  the  owner  of  the  jetty 
or  causeway  by  virtue  of  the  lease,  and  he  claims  compensation 
441]  f°r  *the  Defendants  having  entered  upon  it  and  taken  it, 
and  having  shut  up  and  removed  the  landing-place  to  it;  and 
he  also  claims  farther  large  damages  to  his  messuage  and  lands 
by  the  otherwise  injuriously  affecting  the  same  by  the  execu- 
tion of  the  works  authorized  by  the  Act,  and  by  the  exercise 
of  the  powers  of  the  Act  Now  this  claim  makes  no  distinct 
reference  to  the  depriving  of  the  messuage  and  lands  of  the 
water  privilege  as  a  head  of  compensation,  except  so  far  as  the 
landing-place  is  shut  up,  and  it  may  seem  to  put  forward  the 
taking  of  the  land'  of  the  claimant,  that  is  the  jetty,  as  enabling 
him  to  claim  compensation  for  the  other  premises  being  injuri- 
ously affected.  At  the  same  time  the  words  are  "  otherwise 
injuriously  affected/'  and  they  may,  I  think,  be  fairly  read  as 
putting  forward  a  claim  for  a  separate  damnum  cum  injvrid  to 
the  premises  by  the  works  which  deprive  the  claimant  of  his 
water  right  all  along  his  garden,  and  substitute  for  the  river  a 
public  road.  It  is  unfortunate  that  the  claim  is  so  defectively 
worded.  I  do  not  presume  to  say  that  it  is  clear  that  the  view 
which  appears  to  have  been  taken  of  it  is  an  incorrect  one, 
viz.,  that  it  limits  the  claim  for  deprivation  of  property  to 
the  jetty  and  landing-place  only,  but  still  it  does  appear  to  me 
that  no  undue  effect  is  given  to  the  words  "  otherwise  injuri- 
ously affecting  "  by  making  them  include  the  wrongful  diver- 
sion of  the  flow  of  the  river  by  an  embankment  and  public  road 
as  well  as  the  damaging  consequence  to  the  house  and  garden 
by  that  being  done. 

If  this  construction  of  the  claim  be  allowed,  then  for  the 
reasons  already  given  the  umpire  did  not  go  beyond  his  juris- 
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diction  in  taking  into  account  upon  the  claim  the  depreciatory 
effect  upon  the  house  and  garden  of  having  an  embankment 
and  public  road  constructed  where  there  was  a  flowing  river 
before.  And  I  therefore  answer  the  second  question  by  giving 
my  humble  opinion  that  upon  /the  facts,  admissions,  and 
evidence  so  far  as  it  is  admissible,  the  Plaintiff  is  entitled  to  a 
verdict  upon  the  issue  joined  on  the  seventh  plea. 

Mb.  Justice  Hannbn  : 

My  Lords,  in  answer  to  the  first  question  proposed  by  your 
Lordships,  I  say  that  I  am  of  opinion  that  the  evidence  of  the 
umpire  ^vas  admissible,  and  in  support  of  thid  opinion  I  beg 
leave  *to  refer  to  the  reasons  given  by  my  Brother  [44-2 
Blackburn  in  his  judgment  in  the  Court  below,  to  which  I  am 
unable  to  add  anything." 

In  answer  to  the  second  question,  I  say  that  I  am  of  opinion 
that  the  verdict,  on  the  issue  raised  by  the  seventh  plea,  should 
be  entered  for  the  Plaintiff. 

The  point  submitted  to  our  consideration  is,  whether  th< 
umpire,  in  assessing  the  sum  he  has  awarded  to  the  Plaintiff, 
has  included  any  head  of  damage  not  properly  the  subject  of 
compensation. 

The  facts  which  it  is  necessary  to  mention  are  these :  The 
Plaintiff  is  lessee  under  the  Crown  of  a  house  and  grounds 
abutting  on  the  north  bank  of  the  Thames,  to  which  house  and 
grounds  belonged  a  causeway  projecting  into  the  river,  of 
which  causeway  the  Plaintiff  had  the  exclusive  enjoyment. 
The  Defendants,  acting  under  the  powers  of  the  Act  for  em- 
banking the  north  side  of  the  River  Thames,  entirely  deprived 
the  Plaintiff  of  the  causeway,  and  constructed  the  Thames  Em- 
bankment along  the  whole  line  of  his  garden  which  previously 
abutted  on  the  river. 

No  doubt  has  been  entertained  by  any  of  the  Judges  who 
have  had  to  consider  this  case  that  the  Plaintiff  is  entitled  to 
compensation  in  respect  of  the  taking  of  his  causeway  and  the 
consequent  injury  to  his  property  by  depriving  it  of  the  direct 
access  which  that  afforded  to  the  Thames.  The  difference  of 
opinion  has  been  whether  to  any,  and  if  to  any,  to  what,  farther 
extent  the  Plaintiff  can  claim  compensation. 

This  depends  on  the  true  construction  and  effect  of  the  63d 
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section  of  the  Lands  Clauses  Consolidation  Act,  1845,  which  is 
incorporated  with  the  Special  Act,  and  which  enacts,  that  in 
estimating  the  purchase-money  or  compensation  to  be  paid 
by  the  promoters  "  regard  shall  be  had  not  only  to  the  value 
of  the  land  to  be  purchased  or  taken  by  the  promoters  of  the 
undertaking,  but  also  to  the  damage,  if  any,  to  be  sustained 
by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise 
injuriously  affecting  such  other  lands,  by  the  exercise  of  the 
powers  of  the  Act/' 

It  is  not  disputed  that  the  taking  of  the  Plaintiff's  causeway 
brings  him  within  the  terms  of  this  section  as  an  owner  of  lands 
taken,  and  consequently  that  he  is  entitled  to  compensation  for 
443]  *any  damage  sustained  by  severing  the  causeway  from 
the  house  and  garden ;  and  the  question  is  narrowed  to  this, 
Has  the  umpire  awarded  compensation  for  anything  not  pro- 
perly coming  within  the  concluding  words  of  the  section,  as 
"  damage  by  reason  of  the  Plaintiff's  lands  being  otherwise  in- 
juriously affected  by  the  exercise  of  the  powers  of  the  Act  ?" 

It  becomes  necessary  to  see  what  claims  the  umpire  has  in 
fact  allowed  under  this  head  of  damage.  They  may  be  divided 
thus : 

1.  Damage  resulting  from  the  making  the  embankment  against 
the  Plaintiff's  garden,  not  only  upon  the  causeway,  but  along 
the  whole  front  of  his  property,  and  by  the  interposition  of  the 
embankment  between  the  Plaintiff's  land  and  the  present  shore 
of  the  river. 

2.  Damage  resulting  from  the  use  of  the  embankment  when 
made  as  a  roadway. 

I  think  that  the  umpire  rightly  included  both  these  heads  of 
claim  in  the  compensation  awarded,  but  the  justification  for  his 
doing  so  rests  upon  different  grounds  in  each  case. 

With  regard  to  the  first,  the  Plaintiff,  as  owner  of  land  abut- 
ting on  a  navigable  river,  was  entitled  to  a  right  of  access  to  the 
stream  along  his  whole  frontage,  and  not  merely  at  the  spot 
where  his  jetty  projected.  If  in  the  course  of  time  it  should 
have  become  advantageous  to  the  Plaintiff  to  use  the  whole  of 
the  land  abutting  on  the  Thames  as  a  wharf,  or  for  any  other 
purpose,  he  would  have  been  entitled  to  do  so,  and  anything 
which  would  permanently  deprive  him  of  that  right  of  property 
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would  be  the  subject  of  an  action  if  it  were  not  authorized  by 
Act  of  Parliament.  The  causeway  or  jetty  was  only  constructed 
for  the  purpose  of  tnore  conveniently  using  the  right  of  access 
to  the  river,  which  might  have  been  exercised,  if  desired,  at 
any  other  spot.  This  right  of  access  to  the  river  is  expressly 
recognized  by  the  4th  and  27th  sections  of  the  Special  Act  as 
one  of  the  subjects  of  compensation.  The  27th  section  makes 
special  provision  with  reference  to  the  compensation  which  the 
owner  may  be  entitled  to  claim  for  the  damage,  if  any,  "  to  be 
sustained  by  loss  of  river  frontage,  or  otherwise  by  reason  of 
such  embankment  and  roadway,  or  other  the  exercise  of  any 
of  the  powers  of  the  Act." 

It  seems  to  me  clear,  therefore,  that  the  plaintiff  was  entitled 
*under  this  section  to  compensation,  not  merely  for  the  [444 
damage  resulting  from  the  destruction  of  his  causeway  by  the 
embankment  and  roadway,  but  also  for  the  loss  thereby  occa- 
sioned of  his  whole  right  of  frontage.  The  extent  of  that 
damage  must  necessarily  depend  on  the  quantity  of  land  inter- 
posed  between  the  Plaintiff's  former  frontage  and  the  river, 
and  on  the  level  and.  disposition  of  its  surface.  These  injuries 
to  the  Plaintiff's  property  in  the  causeway  and  right  of  frontage 
are  brought  about  by  one  and  the  same  act,  namely,  the  mak- 
ing of  the  embankment,  and  are  inseparable  the  one  from  the 
other.  I  think,  therefore,  that  the  Plaintiff  is  entitled  to  be 
compensated  for  the  whole  loss  he  has  sustained  from  the  com- 
bined injuries  resulting  from  the  embankment,  such  as  it  is, 
being  constructed  along  his  whole  frontage,  and  ought  not  to 
be  limited  to  so  much  of  the  loss  as  can  be  ascribed  to  the  mere 
deprivation  of  the  causeway  alone. 

The  second  head  of  damage,  namely,  that  resulting  from  the 
use  of  the  embankment  when  made  a  roadway,  is  the  one  on 
which  the  objection  to  the  umpire's  award  has  been  chiefly 
based.  Again,  referring  to  the  language  of  the  63d  section  of 
the  Lands  Clauses  Act,  1845,  it  is  clear  that  the  concluding  words 
of  the  section  give  compensation  not  only  for  the  damage  sus- 
tained by  reason  of  the  severance  of  the  lands  taken  from  those 
left,  but  also  for  damage  otherwise  occasioned  to  the  lands  not 
taken,  by  the  exercise  of  the  powers  of  this  Act. 

It  appears  to  me  that  these  words  are  wide  enough  to  embrace 
damages  much  more  extended  than  those  now  the  subject  of 
2  Eng.  Rep.]  60 
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consideration  ;  but  construing  them  as  applying  only  to  damage 
strictly  ejusdem  generis  with  severance,  I  cannot  doubt  that  the 
damage  arising  to  the  owner  of  property  from  the  junction  to 
his  lands  of  others  converted  to  a  purpose  detrimental  to  him^ 
is  ejusdem  generis  with  the  damage  arising  from  having  his  lands 
severed  from  others. 

It  is  obvious  that  the  mischief  which  would  arise  from  having 
the  embankment  converted  into  a  road  would  be  much  greater 
than  it  would  be  if  it  were  converted  into  a  garden.  If  the  Act 
of  Parliament  had  not  been  passed,  the  Plaintiff  would  have  had 
it  in  his  power,  by  refusing  to  part  with  his  rights,  to  prevent 
the  land  now  made  into  a  road  from  being  so  converted.  It 
445]  seems  *but  just  that  if  his  power  to  prevent  mischief  being 
done  to  him  is  taken  away  by  law,  he  should  receive  compensa- 
tion according  to  the  measure  of  the  injury  inflicted  upon  him. 
The  language  of  the  63rd  section  is  comprehensive  enough  to 
secure  to  the  Plaintiff  such  compensation  —  Why,  then,  should 
it  be  construed  in  a  more  restricted  sense  so  as  to  inflict  on  the 
Plaintiff  a  wrong  without  redress. 

It  has  indeed  been  argued  that  this  restricted  construction 
ought  to  be  put  on  the  Act,  because  otherwise  persons  whose 
lands  are  taken  will  be  able  to  obtain  complete  redress,  whereas 
persons  whose  lands  are  not  taken  may  suffer  injury  for  which 
compensation  is  not  given.  I  cannot  see  the  force  of  this  rea- 
soning. It  may  well  be  that  there  is  a  hardship  in  awarding 
no  compensation  to  a  person  who  sustains  loss  for  the  public 
benefit  unless  his  lands  are  taken ;  but  there  is  a  manifest  dif- 
ference between  the  position  of  a  person  whose  lands  are  taken 
and  that  of  one  whose  lands  are  not.  The  former  was  posses- 
sed of  something  without  which  the  proposed  public  purpose 
could  not  be  accomplished ;  he  could  have  prevented  the  carry- 
ing out  of  the  undertaking  if  he  had  not  been  deprived  of  his 
power  by  Act  of  Parliament,  whereas  the  person  whose  lands 
are  not  taken  had  no  such  power,  and  could  not  have  hindered 
the  appropriation  of  lands  not  his  own  to  any  purpose  not 
amounting  to  a  nuisance.  The  Legislature  has  recognized  this 
right  of  property,  and  the  power  growing  out  of  it,  as  a  fact, 
but  has  guarded  against  its  abuse  by  compelling  its  possessor 
to  avail  himself  of  it  only  as  means  of  obtaining  a  fair  compen- 
sation for  real  damage. 
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But  it  is  contended  that  the  decision  of  your  Lordships  in 
Hammersmith  Bailway  Company  v.  Brand  (x)  is  an  authority  that 
the  Plaintiff  is  not  entitled  to  compensation  for  damage  result- 
ing from  the  use  of  the  embankment  as  a  roadway,  because  it 
is  said,  in  that  case  as  in  this,  the  claimant  was  entitled  to  some 
compensation  for  obstruction  to  light  and  air,  which  would 
have  been  the  subject  of  action  but  for  this  Act  of  Parliament, 
and  which  might  therefore  have  been  made  an  instrument  by 
which  to  compel  the  company  to  give  compensation  for  all  in- 
jury resulting  from  the  execution  of  the  works  authorized  by 
their  Act.  It  is,  however,  to  be  observed  that  *both  the  [446 
noble  Lords  who  gave  judgment  in  favor  of  the  railway  com- 
pany in  that  case  agreed  that  the  sections  of  the  Lands  Clauses 
Act  referred  to,  including  the  63rd,  were  not  applicable.  Lord 
Colonsay  gives  the  reason,  namely,  "  that  no  land  belonging  to 
the  Plaintiffs,  or  in  which  they  were  interested,  was  taken  or 
touched  by  the  railway ;"  and  Lord  Chelmsford  expresses  his 
regret  that  he  is  "  compelled  very  reluctantly  to  come  to  the 
conclusion  that  the  Legislature  has  not  provided  for  the  case  of 
the  Respondents,  but  has  left  them  without  remedy."  I  re- 
spectfully submit,  therefore,  that  that  decision  is  not  an  au- 
thority applicable  to  the  present  case,  where,  as  land  of  the 
claimant  has  been  taken,  the  63rd  section  of  the  Lands  Clauses 
Act  is  applicable,  and  where,  therefore,  the  omission  to  provide 
a  remedy  for  real  damage,  which  my  Lord  Chelmsford  regretted 
in  Brandts  Case,  does  not  exist. 

This  view  of  the  effect  of  the  Lands  Clauses  Act  has  the  au- 
thority of  the  late  Mr.  Justice  Orompton  in  the  case  of  the  Stock- 
port Bailway  Co.  (*),  and  I  beg  leave  to  refer  to  the  reasons  given 
by  that  learned  Judge  in  support  of  the  opinion  I  have  ex- 
pressed. 

Mr.  Justice  Blackburn  : 

My  Lords,  in  answer  to  your  Lordships'  first  question,  I  have 
to  state  that  I  am  of  opinion  that  the  evidence  of  the  umpire 
was  admissible,  so  far  as  it  tended  to  show  that  he  had  exceeded 
his  jurisdiction  by  including  in  the  award  compensation  for 
matters  for  which  he  was  not  authorized  to  give  compensation. 

I  stated  fully  in  the  judgment  I  delivered  in  the  Exchequer 

(>)  Law  Rep.,  4  H.  L.  171.  (■)  88  L.  J.  (Q.B.),  251. 
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Chamber  in  this  case  (')  my  reasons  for  coming  to  this  opinion, 
and  then  quoted  all  the  authorities  that  I  am  aware  of  bearing 
on  the  question ;  and,  as  nothing  has  occurred  to  me  in  addi- 
tion to  what  I  there  stated,  I  think  it  better  to  refer  your  Lord- 
ships to  that  printed  judgment  than  to  repeat  the  same  words. 

I  have  only  to  add  that  I  think  the  evidence  of  a  juryman  as 
to  what  were  the  grounds  of  the  verdict  of  himself  and  his 
fellow  jurors  has  always  been  rejected  on  grounds  of  public 
policy,  some  of  which  are  well  indicated  in  the  opinion  which 
my  Brother  Martin  is  about  to  deliver  to  your  Lordships  in 
447]  tin8  ca8e>  an<*  which  I  *have  had  the  advantage  of  perus- 
ing. I  think  those  grounds  are  not  applicable  to  an  umpire, 
and,  consequently,  I  do  not  think  that  a  decision  by  your 
Lordships  that  the  umpire's  evidence  is  admissible  would  ren- 
der it  necessary  to  admit  the  evidence  of  jurors. 

In  answer  to  the  second  question,  I  am  of  opinion  that  the 
Plaintiff  (the  Duke  of  Buccleuch)  is  not  entitled  to  a  verdict  on 
the  issue  raised  on  the  seventh  plea.  I  come  to  this  conclusion 
because  I  think  that  the  evidence  shows  that  the  umpire  has 
included  in  his  award  compensation  for  the  inconvenience  sus- 
tained by  the  Plaintiff,  in  common  with  all  owners  of  house 
property  adjoining  to  the  Thames  Embankment,  from  the  general 
carrying  out  of  the  undertaking  authorized  by  the  Legislature ; 
which  inconvenience  was  not  caused  by  the  severance  of  the 
causeway  from  the  rest  of  Montagu  Mouse ;  and  that  to  give 
compensation  for  such  inconvenience  was  beyond  the  jurisdic- 
tion of  the  umpire. 

No  fresh  case  bearing  on  this  point  has  arisen  since  the  deci- 
sion below,  except  that  in  your  Lordships'  House  of  the  City  of 
Glasgow  Union  Railway  Go  v.  Hunter  (*).  The  facts  in  that  case 
approached  very  nearly  to  the  present  case ;  and  the  reasoning 
of  the  Lord  Chancellor  and  of  Lord  Chelmsford  seems  to  me  to 
be  in  favor  of  the  view  I  take  of  the  matter ;  but  I  do  not  think 
that  the  decision  of  your  Lordships  can  properly  be  said  to  con- 
clude this  case. 

The  present  case  was  very  much  considered  by  the  Judges 
who  formed  the  Court  of  Exchequer  Chamber,  and  no  fresh 
argument  has  occurred  to  me,  nor  did  I  hear  anything  suggested 
during  the  argument  at  your  Lordships'  Bar  which  had  not 

Q)  Law  Rep.,  5  Ex.  328.  '  (*)  Law  Rep.,  2  H.  L.,  Sc.  78. 
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occurred  either  to  those  Judges  who  took  a  different  view  from 
me,  and  whose  reasons  were  fully  stated  by  Mr.  Justice  Mon- 
tague Smith  in  his  judgment,  or  to  those  Judges  who  took  the 
same  view  as  myself;  and  I  am  unable  to  add  anything  to  the 
argument  delivered  by  me  in  the  Court  below,  to  the  report  of 
which  I  refer  your  Lordships  without  attempting  to  restate  it 
in  other  words.  I  think  it  better  to  do  so,  because  those  words 
were  adopted  by  the  learned  Judges  who  agreed  with  me,  and 
expressed  their  opinion  as  well  as  my  own. 

But  there  is  an  expression  of  opinion  in  my  Brother  Martin's 
♦opinion  which  leads  me  Jto  add  this :  If  an  action  of  [448 
trespass  was  brought,  and  the  defense  was  that  there  was  a 
public  highway  over  the  spot ;  if  at  the  trial  it  turned  out  that 
those  who  dedicated  the  highway  had  mistaken  the  boundaries 
of  their  own  land,  and  run  the  proposed  highway  over  a  small 
portion  of  the  Plaintiff's  land,  there  would  no  doubt  be  a  ver- 
dict for  the  Plaintiff;  and  the  Judge  ought  to  direct  the  jury 
in  assessing  damages  to  take  into  account  not  only  the  interfer- 
ence with  the  Plaintiff's  property,  but  all  damages  directly 
arising  therefrom.  But  I  think  it  would  be  a  misdirection  if 
he  were  to  add  that  they  should  in  addition  give  damages  for 
the  "  traffic,  and  dust,  and  dirt,  and  commotion  and  noise  "  on 
the  part  of  the  intended  highroad  which  was  on  the  Defendants' 
own  land,  and  which,  therefore,  the  Defendants  might  lawfully 
dedicate  to  the  public,  and  so  lawfully  bring  all  these  things 
there,  even  though  the  jury  were  of  opinion  that  the  roads 
would  not  have  been  brought  so  near  the  Plaintiff's  land  had 
the  trespass  not  been  committed.  The  supposed  Plaintiff  could 
no  doubt  force  them  to  divert  the  highway  and  go  round  his 
land ;  but  I  think  the  damages  I  have  supposed  would  be  too 
remote.  I  mention  this  because  I  think  the  umpire  has  in  fact 
given  compensation  for  such  damages.  The  supposed  case  is 
perhaps  only  idem  per  idem,  but  it  may  illustrate  the  argumfent ; 
and  I  mention  it  because  I  perceive  that  my  Brother  Martin  in 
his  opinion  seems  to  think  that  such  damages  might  properly 
be  given. 

I  know  of  no  authority  directly  bearing  on  the  point,  but  the 
general  principle  that  the  damages  resulting  from  any  act  are 
confined  to  the  immediate  and  natural  consequences  of  the  act 
is,.I  believe,  universally  agreed  on,  though  it  is  not  easy  always 
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to  apply  it.  In  such  a  case  as  is  supposed  it  seems  to  me  the 
supposed  damages  would  be  too  remote,  and  therefore  were  not 
in  this  case  submitted  to  the  umpire ;  and  I  think  that  where 
an  umpire  has  one  thing  submitted  to  him,  and  gives  an  award 
on  that  and  also  on  something  not  submitted  to  him,  that  award, 
so  far  as  regards  the  latter,  is  not  binding. 

Mr.  Justice  Bylbs  : 

I  entirely  agree  with  the  judgment  about  to  be  delivered  by 
my  Brother  Martin. 

449]    *Mr.  Baron  Martin  : 

My  Lords,  in  answer  to  you*  Lordships*  first  question,  I  am 
of  opinion  that  the  evidence  gi*en  by  the  umpire  was  admis- 
sible, and  I  see  no  limit*  as  to  its  purpose  and  extent  beyond 
the  ordinary  one,  that  evidence  is  to  be  confined  to  the  mat- 
ter in  issue.  The  object  of  calling  him  was  to  prove  the 
seventh  plea,  viz.,  that  the  sum  awarded  by  him  included 
damages  and  compensation  for  matters  in  respect  of  which  he 
had  no  power  or  right  to  award  or  assess  compensation.  Now 
if  this  matter  is  to  be  the  subject  of  judicial  inquiry,  there  is  no 
person  who  possesses  the  same  means  of  proving  the  truth  as  the 
umpire.  He  must  know  in  respect  of  what  he  awarded,  and  to 
exclude  him  would  seem  like  excluding  the  truth.  At  the  same 
time  I  cannot  but  feel  that  if  he  be  an  admissible  witness,  there 
will  be  very  great  difficulty  in  excluding  a  juryman  who  has 
assessed  compensation  in  a  case  under  the  Lands  Clauses  Act. 

The  award  is  said  to  be  bad,  because  the  umpire  has  only  a 
limited  authority  by  virtue  of  the  63d  section,  which  it  is  al- 
leged he  has  exceeded.  By  the  49th  section  jurymen  have  pre- 
cisely the  same  limited  authority.  They  must  deliver  their 
verdict  in  two  separate  sums,  but  the  same  limited  authority  is 
conferred  upon  both.  Now  if  the  arbitrator  or  umpire  is  com- 
petent to  give  evidence  that  he  exceeded  his  authority,  and  so 
to  annul  and  defeat  his  award,  what  reason  is  there  why  a  jury- 
man is  not  competent  to  give  evidence  to  prove  that  the  jurors 
included  in  their  verdict  compensation  in  respect  of  a  matter 
which  is  without  the  49th  section  ?  I  find  a  difficulty  in  an- 
swering the  question.  There  can  be  no  doubt  as  to  the  incon- 
venience and  uncertainty  which  will  arise  if  jurymen   are 
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permitted  to  give  evidence  to  defeat  their  verdicts.  If  one 
juryman  is  admissible  all  are  admissible,  and  their  evidence 
may  be  conflicting,  and  great  inconvenience  arise.  In  ordinary 
cases  in  the  Courts  of  Law  and  Equity  jurymen  are  not  per- 
mitted to  make  affidavits,  or  give  evidence  to  affect  or  defeat 
their  verdicts,  and  although  I  feel  myself  bound  to  answer  your 
Lordships'  question  as  I  have  done,  I  am  conscious  that  your 
Lordships,  as  the  Court  of  ultimate  resort,  may,  by  reason  of 
the  great  inconvenience,  feel  yourselves  called  upon  to  arrive  at 
a  different  conclusion. 

*I  can  find  no  authority  against  the  umpire's  admissi-  [450 
bility.  Two  cases  have  been  cited  in  its  favor,  and  although  I 
feel  that  great  inconvenience  may  arise  from  permitting  an 
award  to  be  so  impeached,  I  nevertheless  feel  constrained  to 
answer  your  Lordships'  first  question  as  I  have  done. 

In  answer  to  your  Lordships'  second  question,  I  am  of  opin- 
ion that  the  Plaintiff  in  Error  is  entitled  to  the  verdict  on  the 
issue  raised  on  the  seventh  plea. 

The  action  is  upon  an  award,  and  the  substantial  question  is, 
whether  an  award  of  an  umpire,  dated  the  5th  of  August,  1867, 
is  good.  It  is  admitted  to  be  good  upon  its  face,  but  it  is  al- 
leged that  there  were  certain  facts  proved  by  the  umpire  him- 
self in  his  evidence  at  the  trial  before  the  Chief  Baron  which 
•show  the  award  to  be  bad.  The  seventh  plea  alleges  that  the  sum 
awarded  was  an  entire  sum,  and  that  it  includes  compensation 
for  matters  in  respect  of  which  the  umpire  had  no  power  to 
assess  compensation,  and  in  respect  of  which  he  had  no  juris- 
diction, and  if  this  plea  be  true  the  award  is  bad. 

In  the  year  1862  an  Act  of  Parliament  was  passed  for  em 
banking  part  of  the  north  side  of  the  Thames  (25  &  26  Vict,  c 
93),  and  by  the  first  section  the  8  &  9  Vict.  c.  18  (the  Lands 
Clauses  Consolidation  Act,  1845),  except  sects.  32  and  92,  was 
incorporated  with  it ;  the  excepted  sections  are  not  material  to 
the  present  question.  By  the  4th  section  the  word  "  lands  "  in 
the  Lands  Clauses  Act  is  declared  to  include  "  easements,  inter- 
ests, rights,  and  privileges  in,  over,  or  affecting  lands."  By  the 
15th  section,  save  as  otherwise  provided,  it  was  lawful  for  the 
Defendants  to  purchase  and  extinguish  any  easement  which  any 
person  might  have  over  the  bed  of  the  River  Thames  within  the 


480  ENGLISH  AND  IRISH  APPEALS.  .  [L.  R. 

1872  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works. 

limits  of  deviation,  and  by  the  27th  section  rights  of  frontage  to 
the  Thames  are  dealt  with  as  a  valuable  property. 

When  the  Act  was  passed  the  Duke  of  Buccleuch  was  in. pos- 
session, under  two  agreements  with  the  Crown,  of  a  leasehold 
interest  for  a  long  term  of  years  of  Montagu  House,  the  ancient 
London  residence  of  his  family.  The  property  is  shown  on  the 
plan  ;  the  front  is  to  the  west,  and  opens  to  Whitehall ;  the  back 
is  to  the  east,  and  was  and  is  a  garden  which  had  a  river  front- 
age to  the  Thames  of  145  feet.  The  tide  flowed  up  to  the  garden 
451]  wall>  an^  *at  the  north-east  corner  of  the  garden  there 
was  a  flight  of  steps  which  led  down  to  a  private  gate  of  the 
Duke's,  which  afforded  access  to  the  river  by  a  causeway  or 
jetty  which  ran  from  the  bottom  of  the  steps  to  low  water- 
mark in  the  river.  It  was  about  four  or  five  feet  in  breadth,  and 
was  covered  by  the  river  at  high  water.  It  was  made  of  stone 
and  timber,  and  was  used  for  landing  coals,  ice,  vegetables,  and 
other  matters  brought  by  boats  and  barges  for  the  Duke's  use 
at  Montagu  House. 

The  embankment  was  intended  to  be  made,  and  has  since 
been  made,  upon  the  foreshore  in  front  of  the  garden,  and  is 
made  upon  and  over  the  causeway  or  jetty,  and  the  consequence 
and  intended  consequence  is,  that  instead  of  the  river  flowing 
at  high  water  up  to  the  garden  wall,  as  it  previously  did,  the 
embankment  intervenes  between  the  garden  and  the  river,  and 
was  constructed,  amongst  other  purposes,  for  making  a  public 
roadway  upon  it ;  the  whole  river  frontage,  together  with  the 
causeway  and  jetty,  is  therefore  destroyed,  and  a  road  frontage 
substituted. 

Upon  the  14th  of  February,  1867,  the  Duke  made  his  claim, 
which  seems  to  me  quite  wide  enough  to  include  all  rights  of 
compensation  to  which  he  was  entitled.  By  the  63rd  section 
of  the  Lands  Clauses  Consolidation  Act  he  was  entitled  to  com- 
pensation, not  only  to  the  value  of  the  land  to  be  taken,  which 
here  (by  virtue  of  the  4th  section  of  the  Embankment  Act)  in- 
cludes "  easements,  interests,  rights,  and  privileges  in,  over,  or 
affecting  lands,"  but  "  also  to  the  damages  to  be  sustained  by 
reason  of  the  severing  of  the  lands  taken  from  other  lands  of  the 
owner,  or  otherwise  injuriously  affecting  such  other  lands  by  the 
exercise  of  the  powers  "  conferred  by  the  Act  or  Acts.  It  was 
said,  and  said  truly,  that  by  the  construction  put  upon  the  Lands 
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Clauses  Act,  compensation  can  only  be  claimed  when  the  act 
done  is  such  that  except  for  the  Act  of  Parliament  an  action  at 
law  would  have  lain  for  doing. 

Now,  applying  this  to  the  present  case,  the  Duke  had  the 
land  constituting  the  residence,  Montagu  House,  with  the  court 
yard,  offices,  and  garden  attached,  and  had  annexed  and  appur- 
tenant to  it  the  jetty  or  landing  place,  and  although  he  had 
not  the  soil  of  the  bed  of  the  river  he  had  the  easement,  or  right, 
or  privilege,  by  whatever  name  it  may  be  called,  of  the  flow 
of  the  water  of  the  *River  Thames  in  its  natural  channel  [452 
up  to  his  garden  wall.  He  had  one  entire  thing.  He  had  not 
the  land  alone,  or  the  jetty  alone,  or  the  right  to  the  flow  of  the 
water  of  the  river  alone  —  he  had  all  combined  together ;  and 
if  any  one  had  done  an  act  injurious  to  the  land  or  the  jetty,  or 
to  the  right  to  the  flow  of  the  water,  he  would  have  had  a  legal 
right  of  action  against  him.  If  the  owner  of  the  soil  of  the  bed 
of  the  river,  or  any  one  else,  had  constructed  an  embankment 
and  roadway  upon  the  jetty  or  landing  place,  so  as  to  shut  out 
the  Duke's  premises  from  the  river,  he  could  have  maintained 
an  action  against  him  for  two  causes;  first,  for  destroying  his 
jetty ;  secondly,  for  depriving  him  of  his  riparian  right :  Miner 
v.  Gilmour  (*) ;  Lord  v.  The  Commissioners  of  the  City  of  Sydney  (*). 
Now,  supposing  such  an  action  tried,  what  would  be  the  proper 
direction  to  the  jury  a6  to  damages  ? 

In  my  opinion  there  is  not  a  single  matter  mentioned  in  the 
umpire's  evidence  as  operating  upon  his  mind,  and  in  respect 
of  which  he  gave  compensation,  which  would  not  have  been  a 
proper  element  to  be  submitted  to  the  jury  with  a  vie\jr  to  the 
legal  assessement  of  damages.  The  only  item  complained  of  is 
the  £5000,  which  he  says  in  his  opinion  was  the  market  value 
of  the  loss,  if  a  purchaser  had  desired  to  buy  the  residence  or  to 
take  it  on  lease.  I  think  that  the  Judge  might  properly  tell  the 
jurymen  that  Montagu  Souse  with  its  belongings,  corporeal 
and  incorporeal,  was  one  entire  thing,  and  that  in  assessing  the 
damages  they  might  take  into  consideration  the  actual  depre- 
ciation of  its  value  as  an  entire  thing  in  the  market ;  that  in 
doing  so  they  might  consider  that  when  the  river  was  the 
boundary  of  the  garden  there  was  perfect  privacy,  no  noise,  or 
traffic,  or  dirt,  or  dust,  that  they  might  contrast  that  state  of 
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things  with  the  noise,  and  traffic,  and  dirt,  and  dust  which 
would  be  consequent  upon  the  river  boundary  being  converted 
into  a  boundary  of  roadway  for  the  traffic  of  horses,  carts,  and 
carriages.  Suppose  at  any  of  the  residences  higher  up  the 
Thames,  or  on  the  Wye,  or  Dart,  or  other  beautiful  river,  where 
the  owner  was  not  the  owner  of  the  soil  of  the  bed  of  the  river, 
but  was  entitled  to  the  flow  of  the  water,  and  the  owner  of  the 
soil  of  the  bed  made  an  embankment  and  shut  out  the  river, 
could  it  be  successfully  contended  that  this  being  an  unlawful  act 
453]  *the  injured  person  would  not  be  entitled  to  recover 
damages  (if  it  were  persevered  in  by  the  wrongdoer)  to  the 
amount  of  the  market  value  of  the  injury  done  to  his  property  ? 

By  the  4th  section  of  the  Embankment  Act  the  rights  of  the 
Duke  to  the  jetty  and  to  the  flow  of  the  river  are  included  in 
the  word  "  lands  "  in  the  Lands  Clauses  Act,  and  in  my  opinion 
the  construction  of  the  embankment  and  roadway,  in  exercise 
of  the  powers  of  the  Embankment  Act,  was  a  severance  from  and 
an  injury  affecting  the  other  land  of  the  Duke,  within  the  true 
meaning  of  the  two  Acts. 

An  argument  was  adduced  on  behalf  of  the  Defendant  in 
Error,  in  which  I  cannot  concur.  It  was  said  that  upon  the 
construction  given  by  the  Courts  of  Law  and  Equity  to  the 
Lands  Clauses  Act,  the  immediate  neighbor  of  the  Duke  might 
possibly  have  been  damaged  to  the  same  extent,  and  yet  be 
unable  to  obtain  compensation.  Supposing  this  to  be  so,  what 
argument  is  to  be  derived  from  it  ?  General  Acts  of  Parliament 
must  of  necessity  be  framed  in  general  language,  and  because  a 
man  who  has  sustained  damage  is  not  within  the  terms  of  the 
Acts  of  Parliament,  and  therefore  must  submit  to  the  loss,  is 
that  any  reason  why  a  man  who  is  within  the  terms  of  the  Act 
is  not  to  recover  compensation  for  the  loss  and  damage  he  actu- 
ally sustains  ? 

These  were  the  reasons  which  led  me  to  the  conclusion  I  ar- 
rived at  when  the  case  was  before  the  Court  of  Exchequer.  I 
have  read  the  judgments  of  the  Judges  in  the  Court  of  Exche- 
quer Chamber,  and  heard  the  arguments  before  your  Lordships, 
and  I  retain  the  opinion  I  originally  formed ;  I  cannot,  however, 
but  think  that  too  little  stress  has  been  laid  upon  the  right  of 
the  Duke  as  a  riparian  proprietor.  There  were  many  wharves 
between   Westminster  and  Blackfriars  bridges  for  loading  and 
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unloading  coal  and  other  merchandize.  The  embankment  does 
Dot  touch  very  many  of  them ;  it  runs  quite  outside  the  land 
whereon  they  stood,  and  the  only  legal  right  the  owners  had 
which  was  directly  interfered  with  by  the  embankment  was  the 
right  to  the  flow  of  the  water  of  the  river  up  to  them.  The  bed 
of  the  River  Thames  belongs  Jo  the  Crown.  This  was  a  few 
years  ago  contested  by  the  Corporation  of  London,  but  I  believe 
they  have  abandoned  their  claim,  and  that  the  Crown  is  now 
the  undisputed  owner.  The  embankment  does  not  touch  *most 
of  the  wharves,  and,  so  far  as  I  can  see,  except  the  injury  [454 
to  their  water  rights  gives  them  a  locus  standi  for  compensation, 
they  would  be  entitled  to  none. 

In  my  opinion  the  Duke's  right  to  compensation  under  the 
two  Acts  is  not  less  extensive  than  it  would  have  been  to  damage 
(excluding  vindictive  damage)  in  an  action  of  tort  in  the  event 
of  the  Defendants  in  Error  having  made  the  embankment  with- 
out the  authority  of  Parliament 

As  to  the  amount  awarded,  it  was  matter  entirely  and  exclu- 
sively for  the  umpire. 

For  these  reasons  I  am  of  opinion  that  the  Plaintiff  in  Error 
is  entitled  to  the  verdict  on  the  issue  raised  on  the  seventh 
plea. 

I  am  authorized  to  state  that  Sir  Montague  Smithy  who  heard 
the  arguments,  concurs  in  this  judgnici.t. 

Lord  Chelmsford  : 

My  Lords,  in  this  ease  the  four  Judges  of  the  Court  of  Ex- 
chequer were  unanimous  in  favor  of  the  Plaintiff  in  Error ;  but 
in  the  Court  of  Exchequer  Chamber  their  judgment  was  reversed 
by  a  majority  of  four  Judges  to  three ;  the  opinions  of  seven 
Judges  having  been  thus  overruled  by  a  minority  of  four.  Of 
the  six  Judges  whose  assistance  your  Lordships  had  upon  the 
hearing  of  the  appeal,  all  of  them,  with  the  exception  of  Mr. 
Justice  Blackburn,  concurred  in  the  judgment  of  the  Court  of 
Exchequer. 

The  case  upon  the  appeal  may  conveniently  be  considered 
under  the  heads,  of  the  two  questions  put  by  your  Lordships  to 
the  learned  Judges :  First,  whether  the  evidence  given  by  the 
umpire  was  admissible,  and  if  so,  to  what  extent  and  to  what 
purpose  ?    Secondly,  whether,  upon  the  facts,  admissions,  and 
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evidence  (so  far  as  such  evidence  was  admissible)  the  Plaintiff 
in  Error  is  entitled  to  a  verdict  on  the  issue  raised  on  the  7th 
plea. 

The  Duke  of  Buccleuch  is  tenant  to  the  Crown  of  Montagu 
House  in  Whitehall  Place.  At  the  time  the  Metropolitan  Board 
of  Works  was  proceeding  to  construct  the  embankment  on  the 
north  side  of  the  River  Thames  the  Duke  held  the  premises 
under  a  lease,  dated  the  19th  of  April,  1810,  for  a  term  of  sixty- 
two  years  from  the  6th  of  January,  1806,  by  the  description  of 
"  all  the  piece  of  ground,  Ac,  abutting  eastward  on  the  River 
455]  Thames,  on  which  *  Montagu  House  stood,  together  {inter 
alia)  with  all  easements,  waters,  watercourses,  profits,  commo- 
dities, advantages,  and  appurtenances  whatsoever  to  the  said 
piece  of  groujid  belonging  or  appertaining,  or  therewith  or 
with  any  part  thereof  held,  used,  occupied,  or  enjoyed,  or  ac- 
cepted, reputed,  deemed,  taken,  or  known  as  part,  parcel,  or 
member  thereof."  This  lease  would  have  expired  in  January, 
1868;  but  before  its  expiration  the  Duke,  by  agreements  with 
the  Crown,  upon  spending  £20,000  upon  the  premises  in 
rebuilding  the  house  and  in  other  improvements,  was  to  be 
entitled  to  a  renewal  for  a  term  of  ninety-nine  years.  He  had 
performed  his  part  under  these  agreements,  and  therefore  at 
the  time  of  the  execution  of  the  works  by  the  Metropolitan 
Board  of  Works  his  interest  in  Montagu  House  and  premises 
was  that  of  the  lessee  for  the  residue  of  a  term  of  ninety-nine 
years. 

Montagu  House  and  premises  were  bounded  on  the  river  side 
by  a  wall,  along  the  whole  length  of  which,  at  high  water,  the 
river  flowed.  There  was  a  gate  in  this  wall,  usually  kept 
locked,  which  led  from  some  stairs  in  the  garden  of  the  house 
to  a  causeway  or  pier  which  ran  out  into  the  river  to  low 
water-mark.  The  causeway  had  been  used  for  more  than 
forty  years  for  landing  coals  from  barges,  and  for  bringing 
vegetables,  &c,  for  the  use  of  the  tenants  of  Montagu  House, 
who  always  repaired  the  causeway  at  their  own  expense  when 
it  needed  repair. 

By  the  Thames  Embankment  Act,  26  &  26  .Vict.  c.  93,  the 
Metropolitan  Board  of  Works  was  authorized  to  construct  an 
embankment  on  the  north  side  of  the  Thames  from  Westminster 
Bridge  to  Blackfriars  Bridge.    In  the  course  of  performing  the 
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necessary  works  it  became  necessary  to  remove  the  causeway 
and  the  landing-place  connected  therewith,  and  also  entirely  to 
shut  off  Montagu  House  and  premises  from  direct  access  to  the 
river.  In  the  place  where  the  water  had  previously  flowed  a 
solid  embankment  was  made,  which  has  since  become  a  public 
highway. 

The  Plaintiff  gave  the  Defendants  notice  that  he  claimed  com- 
pensation as  well  for  the  entering  upon  and  taking  by  them  of 
the  causeway,  pier,  or  jetty,  as  for  the  removal  and  obstruction 
of  the  use  and  enjoyment  of  the  landing-place,  and  for  all 
other  damage  sustained  or  to  be  sustained  by  him  by  such 
injurious  affecting  of  his  said  messuage  or  dwelling-house,  and 
other  lands,  premises,  *and  hereditaments.  And  he  [456 
farther  gave  notice  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Acts  (which  are  incorporated  with  the  Thames 
JEmbankment  Act)  that  he  desired  to  have  the  amount  of  such 
compensation  settled  by  arbitration. 

Arbitrators  were  named  by  the  respective  parties,  who  nomi- 
nated Mr.  Charles  Pottock>  Queen's  Counsel,  as  umpire.  Mr. 
Pollock,  having  taken  upon  himself  the  reference,  ultimately 
made  an  award  in  the  following  terms :  "  I  award,  order,  and. 
determine  that  there  is  due  from  the  said  Metropolitan  Board 
of  Works  to  the  said  Duke  of  Buccleuch  and  Queensberry  the 
sum  of  £8325  as  and  for  compensation  for  the  interest  of  the 
said  Duke  of  Buccleuch  and  Queensberry  in  the  said  causeway, 
pier,  and  jetty;  and  for  the  shutting  up  of  the  said  landing- 
place,  and  for  the  damage  by  the  depreciation  of  the  said 
mansion-house,  lands,  tenements,  and  hereditaments,  by  the 
otherwise  injuriously  affecting  the  same  by  the  execution  by  the 
said  Board  of  their  said  works,  and  by  the  exercise  of  the 
powers  of  the  said  Act" 

The  Defendants  having  refused  to  pay  the  compensation,  an 
action  was  brought  against  them  to  recover  the  sum  of  £8325, 
the  sum  awarded.  To  the  declaration  upon  the  award  the 
Defendants  pleaded  several  pleas,  only  one  of  which  in  this 
stage  of  the  case  is  necessary  to  be  considered.  By  the  7th 
plea  the  Defendants  pleaded  that  the  sum  of  £8325  awarded 
was  and  is  one  entire  and  indivisible  and  unseparated  and 
inseparable  sum,  and  that  the  said  sum  includes  damages  and 
compensation  for  matters   and  things  in  respect  of  which 
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neither  the  arbitrators  nor  the  umpire  had  any  power  or  right 
to  award  or  assess  damages  or  compensation,  and  over  and  in 
respect  of  which  neither  the  arbitrators  nor  the  umpire  had  any 
jurisdiction  whatever. 

At  the  trial  before  the  Lord  Chief  Baron  Kelly  the  Defend- 
ants in  support  of  this  plea,  called  Mr.  Pollock,  the  umpire,  as  a 
witness.  I  do  not  quite  understand  whether  an  objection  was 
made  in  limine  to  his  admissibility  as  a  witness,  or  merely  to 
certain  parts  9f  his  evidence,  but  I  rather  collect  that  the  latter 
must  have  been  the  case,  because  at  the  close  of  his  examina- 
tion there  follows  the  statement :  "  The  evidence  of  the  umpire 
was  objected  to  by  the  Plaintiff,  and  admitted  by  the  Judge, 
subject  to  such  objection,  and  on  the  terms  that  such  parts  as 
457]  the  Court  should  think  *inadmissible  should  be  deemed 
to  be  struck  out."  But  if  the  umpire  was  not  a  competent 
witness,  the  whole  of  his  evidence  ought  to  have  been  struck 
out. 

That  the  umpire  was  admissible  as  a  witness  was,  without 
a  single  exception,  the  opinion  of  all  the  Judges  who  have  con- 
sidered the  question  in  this  case ;  Mr.  Baron  Cleasby  having 
been  authorized  to  state  (by  permission  of  your  Lordships)  that 
Mr.  Baron  Bramwell  was  misunderstood  when  he  gave  his  opin- 
ion in  the  Court  of  Exchequer,  if  he  was  supposed  to  hold  that 
the  umpire  was  not  a  competent  witness,  for  he  did  not  hold 
that  Mr.  Pollock  was  not  competent  for  any  purpose,  but  only 
that  he  could  not  be  questioned  as  to  the  composition  of  the 
award. 

The  umpire  being  a  competent  witness,  the  only  question  is, 
to  what  extent  the  Defendants  were  entitled  to  examine  him  as 
to  the  particulars  of  his  award.  They  had  an  undoubted  right 
to  know  from  him  whether  in  his  estimate  of  the  compensation 
he  took  into  consideration  any  matters  not  included  in  the  re- 
ference, and  therefore  not  within  his  jurisdiction.  To  prevent 
the  Defendants  from  questioning  him  so  far  would  have  been  to 
deprive  them  of  information  to  which  they  were  entitled,  by 
shutting  them  off  from  the  only  source  of  it,  in  the  breast  of 
the  umpire.  He  alone  could  tell  what  subjects  he  included 
under  the  general  terms  of  his  award.  But  this  having  been 
ascertained,  the  Defendants  were  not  not  at  liberty  to  go  farther, 
and  to  ask  the  umpire  what  were  the  elements  which  entered 
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into  hie  consideration  in  determining  the  quantum  of  compensa- 
tion. Within  the  limits  of  the  reference  the  amount  to  be 
awarded  was  entirely  in  the  discretion  and  judgment  of  the 
umpire.  His  opinion  as  to  the  extent  of  the  damage  done  to 
Montagu  House  by  the  execution  of  the  works  of  the  Defendants 
was  necessarily  of  a  speculative  character,  and  founded  upon  a 
general  view  of  the  annoyance  and  inconvenience  which  would 
result  from  the  new  state  of  things  after  the  embankment  was 
made  and  publicly  used.  To  ask  the  umpire,  as  the  counsel 
for  the  Defendants  did,  what  led  him  to  the  conclusion  as  to 
the  proper  sum  to  be  awarded,  was  really  to  inquire  what  passed 
through  his  mind  before  he  formed  his  judgment.  It  would 
be,  in  my  opinion,  contrary  to  all  principle  sp  to  scrutinise  the 
exercise  by  an  arbitrator  of  a  discretionary  power  to  award 
compensation ;  *and  I  think  that  all  the  questions  put  [458 
with  this  object  were  objectionable,  and  the  evidence  given  up- 
on them  ought  to  be  struck  out. 

Before  proceeding  to  the  next  question,  I  must  observe  that 
even  if  the  evidence  of  the  umpire  had  been  admissible  as  to 
his  reasons  for  thinking  that  Montagu  House  would  be  depreci- 
ated by  the  construction  and  use  of  the  embankment  because 
u  there  would  be  traffic,  and  dust,  and  dirt,  and  commotion, 
and  noise  which  seemed  to  alter  the  character  of  the  house  en- 
tirely," I  do  not  think  it  would  prove  that  his  award  was  invalid. 
In  Hammersmith  Railway  Company  v.  Brand  (*)  it  was  held  that 
a  person  whose  land  had  not  been  taken  for  the  purposes  of  a 
railway  was  not  entitled  to  compensation  from  the  railway  com- 
pany for  damage  arising  from  vibration  occasioned  (without 
negligence)  by  the  passing  of  trains  after  the  railway  had  been 
brought  into  use.  And  in  City  of  Glasgow  Union  Raihoay  Com- 
pany v.  Hunter  (2)  it  was  held  that  compensation  could  not  be 
claimed,  by  reason  of  the  noise  or  smoke  of  trains,  by  a  person 
no  part  of  whose  property  had  been  injured  by  anything  done 
on  the  land  over  which  the  railway  ran.  In  neither  of  these 
cases  was  any  land  taken  by  the  railway  company  connected 
with  the  lands  which  were  alleged  to  have  been  so  injured,  and 
the  claim  for  compensation  was  for  damage  caused  by  the  use 
and  not  by  the  construction  of  the  railway.  But  if,  in  each  of 
the  cases,  lands  of  the  parties  had  been  taken  for  the  railway, 

O  Law  Rep.,  4  H.  L.,  171.  O  Law  Rep.,  2  H.  L.,  Be,  78. 
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I  do  not  see  why  a  claim  for  compensation  in  respect  of  injury 
to  adjoining  premises  might  not  have  been  successfully  made 
on  account  of  their  probable  depreciation  by  reasons  of  vibra- 
tion, or  smoke,  or  noise,  occasioned  by  passing  trains.  In  this 
case  (as  I  shall  presently  show)  land  of  the  Plaintiff  was  taken, 
which  would  have  given  a  foundation  for  a  claim  to  compensa- 
tion for  other  lands  injuriously  affected.  But  in  addition  to 
this,  in  the  two  cases  cited,  there  were  distinct  claims  made,  in 
the  one  on  account  of  vibration,  and  in  the  other  on  account 
of  smoke  and  noise  occasioned  by  the  passing  trains ;  whereas 
here  the  umpire  did  not  say,  I  gave  so  much  for  dust  and  noise, 
Ac,  but  it  occurred  to  my  mind  that  these  would  be  the  conse- 
quences of  the  public  use  of  the  embankment,  and  would  alto- 
gether alter  the  character  of  the  house. 

459]  *I  now  proceed  to  consider  whether  the  umpire  has  in- 
cluded in  his  award  any  head  of  damage  not  properly  the  sub- 
ject of  compensation. 

It  appears  to  me  that  the  notice  of  claim  is  rather  imperfectly 
framed,  as  it  does  not  point  distinctly  to  the  injury  to  Montagu 
House  arising  from  the  construction  and  use  of  the  embankment 
It  requires  the  Metropolitan  Board  of  Works  to  pay  the  Duke 
of  Buccleuch  compensation,  as  well  for  the  entering  upon  and 
taking  of  the  causeway,  pier,  or  jetty,  as  for  the  removal  and 
obstruction  of  the  use  and  enjoyment  of  the  said  landing-place, 
and  for  all  other  damage  sustained  and  to  be  sustained  by  him 
by  such  injurious  affecting  of  his  said  messuage  and  dwelling- 
house,  the  word  "  such  "  referring  to  the  taking  of  the  cause- 
way and  removing  of  the  landing  place.  However,  it  has  never 
been  questioned  that  the  umpire  had  authority  to  take  into  his 
consideration  the  injury  to  Montagu  House  arising  from  the  con- 
struction and  use  of  the  embankment.  There  can  be  no  doubt, 
and  none  has  been  entertained,  that  the  Plaintiff  is  entitled  to 
compensation  in  respect  of  the  taking  away  the  causeway  and 
landing  place,  and  the  injury  arising  to  his  house  and  premises 
by  depriving  him  of  access  to  the  river.  The  only  question 
upon  which  there  has  been  a  difference  of  opinion  among  the 
Judges  is,  whether  the  umpire  was  authorized  to  give  compen- 
sation in  respect  of  the  depreciation  of  Montagu  House  by  the 
conversion  of  the  land  between  it  and  the  river  into  a  highway* 
and  the  consequent  public  use  of  it    This  question  partly  de- 
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pends  upon  the  63d  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  which  is  incorporated  with  the  Thames  Embankment 
Act,  and  which  enacts  that  in  estimating  the  purchase-money 
or  compensation  to  be  paid  by  the  promoters  of  an  undertaking 
"  regard  shall  be  had  not  only  to  the  value  of  the  land  to  be 
purchased  or  taken,  but  also  to  the  damage  (if  any)  to  be  sustained 
by  the  owner  of  the  lands  by  reason  of  the  severing  of  the  lands 
taken  from  the  other  lands  of  such  owner,  or  otherwise  injuri- 
ously affecting  such  other  lands  by  the  exercise  of  such  power." 

The  Plaintiff  was  the  owner  of  lands  within  the  meaning  of 
this  clause  in  respect  of  the  causeway  which  was  taken  away 
from  him.  It  is  quite  immaterial  whether  the  soil  of  the  cause- 
way belonged  to  him,  or  he  had  merely  an  easement  over  it ; 
for,  by  the  4th  *section  of  the  Thames  Embankment  Act,  [460 
the  word  "  lands "  is  to  include  easements,  interests,  rights, 
and  privileges  in,  over,  or  affecting  lands ;  and  the  27th  section 
of  the  same  Act  empowers  the  Metropolitan  Board  of  Works 
to  appropriate,  by  grant  or  demise,  any  reclaimed  land,  &c,  to 
any  owner  of  lands  now  situated  on  the  present  left  bank  and 
river  frontage  of  the  River  Thames,  in  front  whereof  the  said 
intended  embankment  shall  pass  as  aforesaid,  in  consideration 
of  and  in  lieu,  in  whole  or  in  part,  of  the  compensation  which 
such  owner  or  person  may  be  entitled  to  claim  for  the  damage, 
if  any,  to  be  sustained  by  him  by  loss  of  river  frontage  or  other- 
wise, by  reason  of  such  embankment  or  roadway  or  other  the 
exercise  of  any  of  the  powers  of  the  Act. 

This  section  contemplates  two  descriptions  of  damage  likely 
to  be  sustained  by  the  owners  of  lands  on  the  bank  and  river 
frontage  of  the  Thames  —  one  by  loss  of  the  river  frontage ;  the 
other  in  any  other  manner,  by  reason  of  the  embankment  or 
other  the  exercise  of  any  of  the  powers  of  the  Act. 

It  seems  to  me  to  be  quite  clear  that  the  umpire  was  entitled 
to  consider  not  only  the  damage  which  the  Plaintiff  sustained 
by  being  deprived  of  the  causeway,  but  also  whether  he  was 
entitled  to  compensation  in  respect  of  damage  otherwise  sus- 
tained by  reason  of  the  embankment.  Now,  if  he  was  of  opinion 
that  Montagu  Souse  was  depreciated  in  value  as  a  residence  by 
reason  of  the  proximity  of  the  embankment,  and  of  all  the  con- 
sequences of  its  use  as  a  public  highway,  he  was  bound  to  give 
the  Plaintiff  some  compensation,  and  the  amount  proper  to  be 
awarded  was  entirely  for  him  to  determine. 
2  Eng.  Rep.]  62 
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It  can  hardly  be  doubted  that  in  addition  to  the  damage  sus- 
tained by  the  loss  of  the  river  frontage  the  house  must  have 
been  "  injuriously  affected  " — i.  e.,  depreciated  in  value — by 
the  interposition  between  it  and  the  river  of  an  embankment  to 
be  used  as  a  public  highway ;  and  this  seems  to  bring  the  right 
to  compensation  within  the  very  words  of  the  27th  section  of 
the  special  Act,  because  it  is  a  damage  otherwise  than  by  loss 
of  the  river  frontage  by  reason  of  the  embankment  or  roadway. 

It  is  unnecessary  to  consider  the  cases  of  The  Hammersmith 
Railway  Company  v.  Brand  (2),  and  The  City  of  Glasgow  Union 
461]  *  Railway  Company  v.  Hunter  (*),  and  other  cases  which  were 
cited  in  argument,  because  their  applicability  to  the  present 
case  depended  upon  that  part  of  the  evidence  of  the  umpire 
which  I  think  ought  to  be  struck  out  as  inadmissible. 

The  only  question  then  arises  upon  the  award  itself — whe- 
ther the  umpire  had  any  power  to  give  compensation  for  the 
damage  by  the  depreciation  of  the  mansion-house,  lands,  tene- 
ments, and  hereditaments,  by  the  otherwise  injuriously  affecting 
the  same  by  the  execution  by  the  Defendants  of  the  said  works 
and  by  the  exercise  of  the  powers  of  the  Act  Now,  he  was 
authorized,  both  by  the  special  Act  and  by  the  Lands  Clauses 
Act,  to  give  compensation  if  the  premises  were  injuriously 
affected  —  a  fact  which  it  was  the  duty  of  the  umpire  to  ascer- 
tain and  determine. 

He  has  determined  it,  and  awarded  compensation  in  respect 
of  the  damage  thereby  sustained  by  the  Plaintiff;  and  I  see 
nothing  in  the  case  to  impeach  the  correctness  of  his  award. 

I  think  that  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber must  be  reversed. 

Lord  Wbstbury  : 

My  Lords,  I  concur  entirely  with  the  majority  of  the  Judges 
in  the  point  relating  to  the  admissibility  of  the  evidence  of  the 
umpire,  and  also  with  respect  to  the  limit  to  which  the  right  of 
examining  the  umpire  ought  to  be  carried.  On  the  other  point, 
I  must  confess  that  on  this  occasion,  as  on  some  others  (*),  I  do 

O  Law  Rep.,  4  H.  L.,  171.  175-200 ;  The  Glasgow  Union  Railway 

(■)  Law  Rep.,  2  H.  L.,  Sc,  78.  Company  v.  Hunter,  Law  Rep.,  2  H.  L., 

OSee  Ricket  v.   The   Metropolitan  Sc.,  7&-85. 
Railway  Company,  Law  Rep.,  2  H.  L., 
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not  concur  in  the  principles  which  have  been  established.  But 
it  would  be  useless  to  enter  into  that  discussion,  as  I  understand 
that  the  majority  of  your  Lordships  is,  on  that  point,  in  har- 
mony with  the  opinion  which  has  been  expressed  by  my  noble 
and  learned  friend  who  has  just  addressed  the  House;  and 
therefore  I  concur  in  the  judgment  proposed  to  be  pronounced. 

Lord  Colonsay  : 

My  Lords,  I  entirely  concur  in  the  judgment  proposed  to  be 
delivered  on  both  grounds.  First,  as  to  the  competency  of  ex- 
amining *the  umpire,  I  think  the  distinction  has  been  [462 
well  drawn,  and  the  opinions  of  the  majority  of  Judges  are 
right.  And  in  regard  to  the  other  part  of  the  case,  I  think  that 
my  noble  and  learned  friend  now  on  the  woolsack  (Lord  Chelms- 
ford) has  stated  the  most  conclusive  reasons  for  the  judgment  he 
has  proposed  to  pronounce.  I  therefore  do  not  think  it  neces- 
sary to  take  up  your  Lordships'  time  by  stating  particularly  the 
grounds  on  which  I  have  arrived  at  the  same  conclusion. 

Lord  Cairns  : 

My  Lords,  I  must  express  my  own  sense  of  the  obligation, 
and  I  am  sure  there  is  the  same  feeling  on  the  part  of  your 
Lordships,  to  the  learned  Judgeswho  have  favored  us  with  their 
opinions  upon  this  very  important  case.  I  own  that,  speaking 
for  myself,  both  as  regards  the  extent  to  which  the  evidence  has 
been  challenged  as  receivable,  and  as  regards  the  other  points 
in  the  case,  I  should  have  felt  great  hesitation  in  coming  to  the 
conclusion  at  which  I  have  arrived  had  I  not  had  the  advantage 
of  the  concurrence  of  so  large  a  majority  of  the  learned  Judges. 

As  regards  the  reception  of  the  evidence,  in  my  opinion  the 
line  has  been  most  properly  and  accurately  drawn  by  Mr.  Baron 
Cleasby.  It  appears  to  me  that  upon  every  point  which  may 
be  considered  to  be  a  matter  of  fact  with  reference  to  the  mak- 
ing of  the  award,  the  evidence  of  the  arbitrator  or  umpire  was 
properly  admissible.  He  was  properly  asked  what  had  been 
the  course  which  the  argument  before  him  had  taken  —  what 
claims  were  made  and  what  claims  were  admitted ;  so  that  we 
might  be  put  in  possession  of  the  history  of  the  litigation  before 
the  umpire  up  to  the  time  when  he  proceeded  to  make  his 
award.    But  there  it  appears  to  me  the  right  of  asking  ques- 
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tions  of  the  umpire  ceased.  The  award  is  a  document  which 
must  speak  for  itself,  and  the  evidence  of  the  umpire  is  not  ad- 
missible to  explain  or  to  aid,  much  less  to  attempt  to  contradict 
j[if  any  such  attempt  should  be  made)  what  is  to  be  found  upon 
the  face  of  that  written  instrument. 

My  Lords,  upon  the  other  part  of  the  case,  I  own  I  have  had 
less  doubt  than  I  had  with  regard  to  the  extent  to  which  the 
evidence  was  receivable.  It  has  appeared  to  me  throughout  that 
the  property  of  the  Plaintiff  in  Error  in  this  case  was  what  is 
463]  *commonly  called  riparian  property.  The  meaning  of 
that  is,  that  it  had  a  water  frontage.  The  meaning  of  its  having 
a  water  frontage  was  this,  that  it  had  a  right  to  the  un- 
disturbed flow  of  the  river,  .which  passed  along  the  whole 
frontage  of  the  property  in  the  form  in  which  it  had  formerly 
been  accustomed  to  pass.  That  being  the  state  of  things, 
this  water  frontage,  with  these  rights,  which  the  plaintiff  in 
Error  possessed,  were  taken  for  the  purposes  of  the  Act 
Beyond  all  doubt  the  water  right  was  a  property  belonging  to 
the  Plaintiff,  for  which  compensation  was  to  be  made,  and  it 
was  for  the  arbitrator  to  assess  the  compensation  to  which  the 
Plaintiff  was  entitled  upon  that  footing. 

Now  it  is  quite  true  that  some  difficulty  might  have  arisen 
in  consequence  of  the  wording  of  the  claim  put  forward  by  the 
Plaintiff  in  Error.  In  that  claim  undue  weight,  as  it  seems  to 
me,  is  laid  upon  the  possession  of  the  causeway,  that  is  to  say, 
upon-  the  one  point  in  the  whole  frontage  by  means  of  which, 
for  the  time  being,  he  enjoyed  access  to  the  water  in  a  particular 
and  convenient  way.  But  it  seems  to  me  that  his  claim  is  quite 
large  enough  to  cover  the  damage  to  the  whole  of  his  interest, 
whatever  that  interest  might  be ;  and  that  interest,  it  appears 
to  me,  was  a  claim  to  a  water  right  along  the  whole  of  the 
frontage. 

Then,  that  being  so,  when  the  arbitrator  came  to  consider 
that  claim,  it  seems  to  me  that  it  was  entirely  open  to  the  arbi- 
trator to  say  what  the  value  of  it  was.  It  was  impossible  for 
the  arbitrator  in  estimating  that  value,  to  reject  from  his  mind 
the  consideration  of  the  entire  depreciation  of  value  which  the 
property  would  be  subject  to  by  reason  of  its  being  deprived 
of  that  water  right.    If  we  are  to  look  at  the  whole  of  the  evi- 
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dence,  it  appears  to  me  that  that  is  nothing  more  than  what 
the  arbitrator  says. 

Upon  these  grounds  it  appears  to  me  that  the  motion  which 
has  been  submitted  to  your  Lordships  is  entirely  correct,  and 
that  judgment  should  be  given  for  the  Plaintiff  in  Error. 

Judgment  of  the  Court  of  Exchequer  Chamber 
reversed. 

Lard's  Journals,  30th  April.  1872. 

Attorneys  for  the  Plaintiff  in  Error  :  Nicholl,  Burnett  £  Newman. 
Attorney  for  the  Metropolitan  Board  of  Works :   W.  Wyke 
Smith. 

Any  injury  Buffered  by  an  owner  in  stream,  without  the  consent  of  all  the 

consequence  of  the  construction  of  a  proprietors  of  the  adjacent  shore  within 

public  work,  when  his  property  is  not  the  remotest  limits  which  may  be  af- 

taken,  is  consequential,  and  does  not  fected  by  the  operation."    "Every  great 

arise  from  the  taking  of  the  property,  public  improvement  must,  almost  of 

It  is  damnum  absque  injuria  unless  com-  necessity,  more  or  less  affect  individual 

pensation  is  expressly  required  to  be  convenience  and  property,  and,  where 

made.    Arnold  v.  Hudson  Biver  B.  R.,  the  injury  sustained  is  remote  and  con- 

(49  Barb.,  108).  sequential,  it  is  damnum  absque  injuria, 

The  legislature  has  the  power,  for  the  and  is  to  be  borne  as  a  part  of  the  price 

public  good,  to  authorize  the  doing  of  to  be  paid  for  the  advantages  of  the 

acts  which  expose  the  property  of  in-  social  condition.    This  is  founded  upon 

dividuals  to  incidental  and  remote  inju-  the  principle  that  the  general  good  is 

ries.  to  prevail  over  partial,  individual,  con- 

A  corporation  is  not  liable  for  conse-  venience."     See    also  the    prevailing 

quential  or  remote  damages  to  owners  opinion  of  the  chancellor  on  affirmance, 

of  property,  no  part  of  which  was  taken  (9  Wend.,  23). 

by  the  improvement  made  by  it.  In  Smith  v.   The  City  of  Boston  (7 

In  Lansing  v.  Smith,  (8  Cow.,  146),  Cush.,  254),  it  was  held,  that  "  The  dis- 
the  plaintiff  claimed  remote  or  conse-  continuance  of  a  part  of  a  street  in  a 
quential  damages  in  consequence  of  the  city,  by  order  of  the  mayor  and  alder- 
building  of  a  pier  in  the  Hudson  River,  men,  whereby  the  value  of  the  lands 
The  court  denied  the  right  to  them.  In  abutting  on  other  parts  of  the  street 
speaking  of  the  proposition  that  the  Le-  and  on  neighboring  streets  is  lessened, 
gislature  could  not  interfere  with  the  pre-  is  not  ground  of  action  against  the  city 
vious  condition  of  the  river,  as  against  by  the  owner  of  such  lands,  if  still  ac- 
one  who  claimed  to  have  been  injured,  cessible  by  other  streets." 
but  whose  land  had  not  been  taken,  The  Court,  per  Shaw,  Ch.  J.,  said  (pp. 
without  compensation,  the  court  says  255,  256):  "It  is  not  such  an  injury 
(148) :  "  It  denies  to  the  state  the  power  to  the  owner  in  his  property  as  to  en- 
of  improving  the  navigation  of  the  river  title  him  to  damages  within  the  true 
hy  dams,  or  any  other  erections  which  intent  of  the  law  (statute).  *  *  * 
must  affect  the  natural  flow  of    the  Damages  for  which  a  recompense  is 
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sought,  must  be  the  direct  and  immedi-  "  It  would  be  carrying  the  doctrine  of 

ate  consequence  of  the  act  complained  liability  to  a  most  unreasonable  length, 

of,  and  remote  and  contingent  damages  to  run  up  a  succession  of  causes,  and 

are  not  recoverable.   The  inconvenience  hold  each  responsible  for  what  followed, 

of  the  owner  is  experienced  by  him  in  especially  where  the  connection  was 

common  with  all  the  rest  of  the  members  casual  and  unexpected,  as  it  was  here, 

of  the  community.    He  may  feel  it  more  and  when  that  which  was  attempted  to 

in  consequeifte  of  the  proximity  of  his  be  charged  was  in  itself  innocent.    The 

lots  and  buildings,  still  it  is  a  damage  law  gives  no  encouragement  to  specu- 

of  like  kind,  and  not  in  its  nature  pecu-  lations  of  this  sort.    It  rejects  them  at 

liar  or  specific.    *    *    *    The  damage  once.    Hence  the  legal  maxim,  causa 

complained  of  in  this  case,  though  it  propinqua  non  remota  spectatur. 

may  be  greater  in  degree,  in  conse-  "  This  principle  is  of  great  practical 

quence  of  the  proximity  of  the  peti-  value  in  settling  the  rights  and  liabili- 

tioner's  estate,  does  not  differ  in  kind  ties  of  contending  parties.    Were    it 

from  that  of  any  other  member  of  the  departed  from,  it  would  open  a  field  of 

community  who  would  have  had  occa-  litigation  which   might  unexpectedly 

sion,  more  or  less  frequently,  to  pass  bring  ruin  upon  persons  engaged  in 

over  the  discontinued  highway.    The  lawful  pursuits.    If  there  had  been  no 

petitioner  has  free  access  to  his' lots  by  dam  the  injury  might  not  have  hap- 

public  streets.    The  burden  of  his  com-  pened ;  but  the  defendants  had  a  right 

plaint,therefore,  is,  that  in  going  to  some  to  erect  it,  and  that  without  being  held 

of  his  houses  in  some  directions,  he  may  answerable  for  remote  and  unforseen 

be  obliged  to  go  somewhat  further  than  consequences."    See  also  Blyth  v.  Bir- 

he  otherwise  would.    So  must  the  in-  mingham,  etc.,  (11  Exch.,  2  Hurl.  & 

habitants  of  the  southern  end  of  the  Gord.,  785). 

city,  or  the  citizens  of  other  towns  with  The  same  doctrine  was  applied  in 

their  teams  or  carriages,  who  have  had  Ryan  v.  New  York  Central  Railroad 

a  right  to  use  the  discontinued  way." —  (85  New  York,  210),  where  it  was  held 

See  also  Galen  v.  Clyde,  etc.,  (27  Barb.,  that   although  the   defendants  negli- 

548).    Coster  v.  Mayor,  (48  N.  T.,  899).  gently  set  fire  to,  and  burned  one  of 

Consequential  damages  resulting  their  wood  piles,  which,  in  turn,  set  fire 

from  a  change  in  the  grade  of  a  street,  to  and  burned  plaintiff's  house,  they 

cannot  be  recovered  by  property  owners  were  not  liable  because  the  damages 

against    a  city   making   the    change,  were  too  remote. 

Macy  v.  City  of  Indianapolis,  (17  Ind.,  This  case  was  followed,  and  the  doc- 

267,  268) ;  Graves  v.  Otis,  (2  Hill,  466) ;  trine  even  extended,  by  the  Supreme 

Angell  on  Highways,  §§  207-210,  and  Court  of  Pennsylvania,  in  Penn.  R.  R. 

cases  cited ;  Chapman  v.  Albany,  etc.,  Co.  v.  Kerr  (62  Penn.,  853,  1  Am.  Rep., 

(10  Barb.,  360).  481),  where  the  court  delivered  a  very 

So  where  the  grade  of  a  street  is  able  opinion  as  to  what  were  damages, 

changed  so  as  to  prevent  the  water  from  caused  by  the  act  of  a  party  and  what 

flowing  from  plaintiffs  lands.     Wilson  were  too  remote  to  be  recovered,  al- 

v.  Mayor  (1  Den.,  595).  though  the  party  was  concededly  the 

The  inhabitants  of  the  town  of  China  cause  of  the  cause  producing  directly 
v.  Southwick,  (3  Fairfield,  12  Maine  the  injury ;  but  see  T.  P.  R.  R.  v.  (53 
238),  was  an  action  brought  by  the  111.  Rep.,  451) ;  Kellogg  v.  R.  R.  Co.  (26 
plaintiffs  for  an  injury  done  to  one  of  Wise,  225) ;  Feut  v.  Toledo  &c.f  R.  R. 
their  bridges  in  consequence  of  defend-  (Illinois  Sup.  Court,  June  28, 1872). 
ant's  dam  across  the  outlet  of  Twelve  Consequential  damages  are  not  re- 
Mile  pond  giving  way .    The  court  said  •  coverable  in  case  of  lands  taken  for 
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railway  purposes.     Every  public  im-  KennetVs  Petition  (4  Foster,  N.  H.,  189). 

provement  must  affect  some  property  So  in  cases  of  railroads.      Canandai- 

favorably,  and  some  unfavorably  from  gua,  etc.  v.  Payne  (16  Barb.,  278). 

the  necessity  of  the  case.    When  this  In  Hammersmith,  etc.,  Railway  Co.  v. 

effect  is  merely  consequential,  the  in-  Brand  (Law  Rep.,  4  H.  L.,  171),  the 

jury  is  damnum  absque  injuria.   Turner  company  had  constructed  its  road  along 

v.  Northern,  etc.,  (16  Barb.,  100, 106) ;  the  line  of  lands  of  the  defendants  in 

Matter  of  Union  Village  (85  How.,  421) ;  error  without  taking  any  portion  of 

Canandaigua,  etc.  v.  Payne  (16  Barb.,  such  lands.    On  using  the  road  it  was 

273) ;  Albany,  etc.,  v.  Lansing  (16  Barb.,  found  that  the  motion  of  engines,  etc., 

68) ;  Wilson  v.  Mayor  (1   Den.,  595) ;  injured  the  house  on  the  lands  of  the 

Ely  v.  Gity  of  Rochester  (26  Barb.,  188).  defendants  in  error,  and  two  hundred 

The  Constitutional  provision  for  com-  and  seventy-two  pounds  damages  there- 

pensation  to  owners  of  property  does  for  were  assessed.    The  court,  in  the 

not  provide  for  compensation  for  inju-  Exchequer  Chamber,  had  awarded  these 

ries  to  property  no  portion  of  which  damages  reversing  the  judgment  of  the 

is  actually  taken.    "  Such  consequential  Queen's  Bench  refusing  to  allow  them* 

injuries  do  not  come  within  that  clause  The  House  of  Lords,  called  upon  the 

of  the  constitution  which  prohibits  the  judges  for  their  opinions.     Elaborate 

taking  of  private  property  for  public  opinions  were  delivered  upon  the  clause 

use  without  compensation."    Macy  v.  of  the  sixth  section  of  the  act  which 

City  of  Indianapolis  (17  Ind.,  268) ;  Aug.  provided  (L.  R.,  4  H.  L.,  &  208),  that "  in 

on  Highways,  §§  211-215.    Contingent,  exercising  the  power  given  to  the  com- 

future,  damages  or  incidental  and  con-  pany  to  construct  the  railway  and  to 

sequential  injuries  of  indefinite  amount,  take  lands  for  that  purpose,  the  com- 

not  capable  of  estimate  do  not  come  pany  shall  be  subject  to  the  provisions 

within  the  rule.  Drake  v.  Hudson  River  and  restrictions  contained  in  this  act 

R.  R.,  (7  Barb.,  508).  and  in  the  lands  clauses  consolidation 

A  railroad  company  is  not  liable  to  act,"  and  then  proceeds :    "  And   the 

the  owner  of  land  adjoining  its  track,  company  shall  make  to  the  owners  and 

for  injuries  sustained  by  him  in  conse-  occupiers  of,  and  all  other  persons  inter- 

quence  of  a  legal  use  of  its  property,  as  ested  in,  any  lands  taken  or  used  for  the 

by  filling  in  or  cutting  down  the  same,  purposes  of  the  railway,  or  injuriously 

Chapman  v.  Albany,  etc.  (10  Barb.,  360).  affected  by  the  construction  thereof  full 

Consequential  damages  are  damnum  compensation  for  the  value  of  the  lands 

absque  injuria  (Ely  v.  Rochester,   26  so  taken  or  used,  and  for  all  damages 

Barb.,  133),  and  are  never  recoverable,  sustained   by  such  owners,  occupiers 

unless  the  statute  expressly  provides  and  other  parties  by  reason  of  the  ex- 

for  them.     Williams  v.  JV.  T.  Cent.  R.  ercise,  as  regards  such  lands,  of  the 

R.  (18  Barb.,  247) ;  Harman  v.  Tappen-  powers  by  this  or  the  special  act,  or  any 

den  (1  Blast,  555).  act,  or  any  act  incorporated  therewith, 

Though    a    statute    be    apparently  vested  in  the  company."    The  House  of 

broad  enough  to  include  consequential  Lords  held  the  owner  was  not  entitled 

damages,  they  are  not  allowable.    Peo-  to  damages,  reversed  the  judgment  of 

pie  v.  Supervisors  (19  Wend.,  103).  the    Exchequer    Chamber    (L.    R.    2 

Where  a  road  was  laid  along  the  line  Queen's  Bench,  223),  and  affirmed  that 

of  the  owner,  thus  compelling  him  to  of  the  Queen's  Bench  (Law  Rep.,    1 

maintain  the  whole  instead  of  half  the  Queen's  Bench,  130). 

fence,  but  none  of  his  land  was  taken,  In  City  of  Glasgow,  etc.,  Railway  v. 

held  he  was  not  entitled  to  damages.  Hunter  (L.  R.,  2  Scotch  and  Div.  appeals, 

People  v.  Supervisors  (19  Wend.,  102) ;  78),  it  was  held  by  the  House  of  Lords 
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that  "The  damage  must  be  done  by  the  perty  has  not  actually  been  taken,  or 

construction  of  the  works,  and  not  after-  appropriated  for  the  use  thereof,  but 

ward  when  the  works  have  been  completed,  who  may,  nevertheless,  suffer  indirect 

In  the  case  of  Cotter  v.  The  Mayor,  or  consequential  damages  by  the  con- 
etc,  (43  N.  Y.,  899),  the  plaintiff  had  struction  of  such  works,"  etc.  See  largo 
recovered,  under  a  statute,  for  damages  number  of  cases  cited  Shearman  and 
done  to  her  building  during  and  by  the  Redfield  Neg.,  (1st  ed.  §  129),  Koroanaugh 
act  of  making  certain  improvements,  v.  Brooklyn  (38  Barb.,  232). 
and,  also,  consequential  damages,  in  A  familiar  instance  is  the  accidental 
consequence  of  a  bridge  leading  to  her  burning  of  a  house  by  the  engine  of  a 
premises  being  taken  away  rendering  railroad  company,  when  the  house 
access  thereto  more  difficult.  The  court  would  never  bave  been  burned  but  for 
reversed  the  judgment  below  as  to  the  the  running  of  the  engine,  and  yet  the 
latter,  holding  that  only  legal  dama-  courts  hold  the  company  is  not  respon- 
gee  caused  by  the  improvement  itself,  sible  unless  there  was  negligence  in- 
could  be  recovered,  concluding  (p.  418):  dependent  of  the  mere  running  of  the 
"  It  confines  the  damage  to  such  as  i8  done  engine.  Rood  v.  i\T.  Y.  and  Erie  Rail- 
in  the  process  of  this  particular  work."  way  Co.    (18    Barb.,   81) ;    Sheldon  v. 

Consequential,  "  or  such  damages  as  Hudson  River  R.  R.  (29  Barb.,  226) ; 

may  result  to  persons  whose  lands  are  Vaughn  v.  Taff,  etc.,(5  Hurl.,  and  Norm., 

not  taken,"  not  being  expressly  pro-  679). 

vided  for,  the  court,  as  against  the  rules  So  a  canal  company  is  not  liable  for  a 

of  law,  cannot  find  them  provided  for  breach  in  the  banks  of  its  canal,  unless 

by  implication.    Bronson  J.  Radcliff  v.  it  was  guilty  of  negligence  in  conBtruct- 

Mayor,  (4  New  York,  197).  ing  it,  although  no  such  injury  would 

In  Arnold  v.  Hudson  River  Railroad  have  occurred  but  for  the  canal.    Hig- 

(49  Barb.,  121),  the  court,  after  citing  a  gins  v.  Del.  and  Hudson  Canal,  (3  Har- 

large  number  of  cases  lays  down  the  rington,  411) ;  Proprietors,  etc.,  v.  New- 

rule  thus :  "  These  cases  establish  the  comb,  (7  Met.,  276). 

principle   that   the    Legislature   may  So  one  who  builds  a  private  dam  on 

rightfully  authorize  the   construction  his  own  property.   Livingston  v.  Adams, 

of  railroads  or  other  works  of  a  public  (8€ow.,175) ;  Town  of  China  v.  South  wick, 

nature,  without   requiring  compensa-  (12  Maine,  238) ;  Blyth  v.  Birmingham, 

Hon  to  be  made  to  persons  whose  pro-  (11  Exch.,  2  Hurl,  and  Gord.,  781). 


April  29,  30, 1872. 

464  *Thomas  Jacobs,  Plaintiff  in  Error. 

AND 

William  Seward,  Defendant  in  Error. 

Law  Reports,  5  House  of  Lords  Cases,  464. 

Tenants  in  Common  —  Trespass  —  Trover — Account — Amendment. 

Where  two  persons  are  tenants  in  common  of  a  field,  the  merely  putting 
by  one  of  them,  a  lock  upon  the  gate  (not  shown  to  be  locked)  will  not  constitute 
an  ouster  so  as  to  enable  the  co-tenant  in  common  to  maintain  trespass.  There 
must,  for  such  a  purpose,  be  other  circumstances  attending  the  act. 
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In  order  to  enable  one  tenant  in  common  to  maintain  trover  against  another, 
there  must  not  merely  be  a  carrying  away  of  the  property,  but  such  a  carrying 
away  of  it  as  will  disable  the  party  complaining  from  having  the  lawful  use  or 
benefit  of  the  property,  or  there  must  be  the  destruction  of  it. 

A.  and  B.  were,  without  the  knowledge  of  C,  tenants  in  common  of  lands.  C. 
had  held  them  under  A.  In  March,  1867,  C.  received  from  B.  notice  to  quit  at 
the  end  of  six  months.  He  did  not  quit,  but  afterwards  made  an  agreement  with 
A.'s  agent  for  the  renewal  of  the  tenancy,  continued  the  cultivation  of  the  land, 
and  paid  the  rent  under  the  new  lease.  While  C.  was  still  in  possession  B. 
demised  the  promises  to  D.t  as  from  March,  1868,  for  six  months.  In  June,  1868, 
2>.  entered  the  land,  cut  the  grass,  put  a  lock  on  the  gate,  and  carried  away  the 
grass,  and  stacked  it  as  hay : 

Held  (assuming  C.  and  D.  to  be  tenants  in  common),  that  these  circumstances 
did  not  amount  to  an  ouster,  so  as  to  enable  C.  to  maintain  trespass  against  his 
co-tenant  in  common,  D.,  nor  to  a  destruction  of  the  common  property  so  as  to 
enable  Ch  to  maintain  trover  for  the  grass —  but  that  his  only  remedy  was  to  be 
sought  under  the  4  Anne,  c.  16,  s.  27,  by  a  proceeding  for  an  account. 

The  Court  below  refused  to  allow  an  amendment  of  the  declaration  by  con- 
verting the  action  into  one  for  an  account  under  that  statute : 

Held,  that  the  refusal  was  right. 

This  was  an  appeal,  brought  under  the  provision  of  the 
Common  Law  Procedure  Act,  1864,  against  a  decision  of  the  Ex- 
chequer Chamber,  which  had  confirmed  a  previous  decision  of 
the  Common  Pleas. 

The  Plaintiff  was  a  farmer  residing  at  SoiUhaU,  and  had  oc- 
cupied three  closes  of  grass  land  at  Drayton  Green,  Ealing \  as  a 
yearly  tenant,  under  a  Miss  Lawrence,  and  had  paid  rent  to  Messrs. 
SnelL,  her  agents.  The  lands  were  really  possessed  by  Miss 
* Lawrence  and  a  Miss  Senior  as  tenants  in  common,  but  of  [465 
that  the  Plaintiff  had  known  nothing.  On  the  22nd  of  March, 
1867,  the  Plaintiff  received  a  note  from  Messrs.  Garrow  ft  James, 
who  stated  that  they  were  "  instructed  by  Miss  Lawrence  and 
Miss  Senior  to  put  an  end  "  to  his  tenancy  of  "  their  lands  and 
premises  at  Drayton  Green  "  at  the  next  Michaelmas.  On  the 
26th  of  September  the  Plaintiff  received  from  Messrs.  Snell,  the 
agents  of  Miss  Lawrence,  but,  as  it  appeared,  without  the  knowl- 
edge or  assent  of  Miss  Senior,  a  letter  informing  him  that  Miss 
Lawreme  was  willing  "  to  let  him  the  fields  at  Drayton  Green  on 
a  yearly  tenancy  of  £86  a  year."  On  the  12th  of  October,  1867, 
Mr.  Senior  wrote  (in  his  own  name)  to  the  Plaintiff  a  letter  re- 
minding him  of  the  notice  to  quit,  and  requiring  him  to  leave 
at  once.  On  the  15th  of  October  the  Plaintiff  wrote  to  Messrs. 
Snell  an  answer  to  their  offer,  accepting  it,  and  on  the  same  day 
wrote  in  answer  to  Mr.  Senior  that  he  had  "  accepted  the  offer 
Engl  Rep.]  63 
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made  to  me  by  Messrs.  Snett"  On  the  16th  of  October  Mr. 
Senior  wrote  in  reply,  "  Miss  Lawrence  has  no  authority  to  con- 
tinue yon  a  tenant  without  my  consent,  as  I  have  an  equal  in- 
terest in  the  land  with  her ;"  and  repeating  his  desire  that  the 
Plaintiff  would  quit  possession  at  once.  On  the  11th  of  Novem- 
ber, 1867,  the  Plaintiff  paid  Messrs.  Snell  the  sum  of  £12  as  the 
half-year's  rent,  on  the  old  holding,  due  at  Michaelmas,  1867, 
and  on  the  20th  of  April,  1868,  paid  them  £18  as  the  half-year's 
rent  on  the  new  holding,  due  at  Lady  Day,  1868.  He  continued 
in  possession,  aud  cultivated  the  land  until  the  23d  of  June, 
1868,  when  the  Defendant,  acting  under  the  authority  of  Mr. 
Senior,  who  had  let  the  land  to  the  Defendant  as  from  the  29th 
of  March,  1868,  to  the  29th  of  September,  1868,  entered  into 
possession  of  the  field  and  put  a  lock  on  the  gate,  and  cut  the 
growing  grass  and  carried  away  the  crop.  The  defendant 
opened  the  gate  for  the  Plaintiff's  son  to  take  away  the  hay  of 
a  former  year.  In  July,  1868,  the  Plaintiff  brought  an  action 
against  the  Defendant,  and  the  declaration  contained  a  count 
for  the  alleged  trespasses,  and  a  second  count  in  trover  for  the 
grass.  The  defendant  pleaded  not  guilty,  and  several  other 
pleas,  justifying  under  the  authority  of  Mr.  Senior,  and  setting 
up  the  demise  to  himself  from  Mr.  Senior  for  six  months,  from 
March,  1868.  Issue  was  joined  on  these  pleas,  and  the  case 
466]  came  on  to  be  tried  before  Mr.  Justice  Brett,  who  ♦per- 
mitted the  pleas  to  be  amended  by  substituting  the  name  of 
Miss  Senior  for  that  of  Mr.  Senior.  The  facts  above  stated  were 
proved,  and  it  was  then  objected  that  no  action  for  the  removal 
of  growing  crops  could  be  maintained  by  one  tenant  in  common 
against  another  upon  such  evidence  as  had  been  adduced  in 
this  case,  and  the  learned  Judge  was  asked  to  direct  a  nonsuit 
He  would  have  done  so,  but  that  Benington  v.  BenmgUm  (') 
was  quoted  from  Roscoe  on  Evidence  (*)  (where  it  was  wrongly 
stated,)  by  the  authority  of  which  he  conceived  himself  to  be 
bound,  and  he  therefore  directed  the  jury  to  find  a  verdict  for 
the  Plaintiff.  The  damages  were  assessed  at  £55  for  the  hay 
and  at  £12  for  the  aftermath,  making  together  £67,  for  which 
the  verdict  was  entered.  His  Lordship,  however,  reserved  leave 
for  the  Defendant  to  move  to  enter  the  verdict  in  his  favor, 
and  a  rule  for  that  purpose  having  been  obtained  it  was  made 

O  Cro.  Eliz.,  157.  0  lltb  Ed.  p.,  667. 
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absolute  Q)*    This  was  afterwards  affirmed  in  the  Exchequer 
Chamber,  and  this  proceeding  in  Error  was  then  brought. 

Mr.  Gibbons,  and  Mr.  Curtis  Bennett,  for  the  Plaintiff  in  Error: 

Jacobs  here  was  tenant,  and  so  continued  notwithstanding  the 
notice  to  quit  That  notice  was  only  given  by  one  of  the  land- 
lords, and  Jacobs  could  not  act  on  it  with  certainty;  it  was 
therefore  bad :  Eight  d.  Fisher  v.  Cuthett  (*).  A  subsequent  re- 
cognition of  it  will  not  make  it  good :  Doe  d.  Mann  v.  Walters  (8) ; 
Doe  d.  Lyster  v.  Goldwin  (4).  Here  Miss  Lawrence  let  to  the 
Plaintiff,  and  there  was  nothing  to  preclude  him  from  being  con- 
sidered as  the  only  lawful  tenant  of  the  lands  under  the  only 
lawful  landlady. 

But,  assuming  that  there  was  a  tenancy  in  common,  he  had  a 
right  to  maintain  this  action,  for  though  upon  the  dictum  of 
Coke  (*)  it  might  be  said  that  a  tenant  in  common  could  not 
maintain  trespass  against  his  co-tenant,  it  is  clear  that  that  dio- 
tum  was  too  widely  expressed,  and  that  where  there  was  an 
actual  ouster  trespass  would  lie,  and  there  was  nothing  to  pre- 
vent one  *tenant  in  common  from  maintaining  trover  [467 
where  the  co-tenant  had  converted  to  his  own  particular  use  the 
common  property :  Gfoodttile  v.  Tombes  (•).    That  he  had  done  here. 

If  the  title  of  Miss  Senior  accrued  while  the  tenancy  of  the 
Plaintiff  was  in  existence  she  could  only  take  subject  to  that 
tenancy,  while  on  the  other  hand,  if  her  title  existed  before  his 
tenancy  commenced,  there  would  have  been  acquiescence  on 
her  part,  and  consequently  estoppel  as  against  her.  [Lord 
"WBSTBUfcY :  Where  is  there  any  authority  for  there  being  an 
estoppel  here  ?]  The  Plaintiff  had  occupied  these  three  closes 
of  land  for  some  years  ;  had  regularly  paid  rent  for  them  to 
Miss  Lawrenceys  agents,  and  had  no  notice  of  any  other  person 
being  his  landlady,  or  having  an  interest  in  the  land.  If  Miss 
Senior  had  any  title  or  interest  therein,  she  ought  to  have 
asserted  it.  She  did  not  do  that ;  the  first  intimation  the  Plain- 
tiff had  of  any  other  person  claiming  to  have  an  interest  in  the 
land  was  from  the  notice  to  him  to  quit,  given  in  the  name  of 
Mr.  Senior ,  who  really  had  no  legal  interest  whatever  in  the 

O  Law  Rep.,  4  C.  P.,  338.  (4)  2  Q.  B.,  148. 

O  5  East,  491, 497.  (•)  Co.  Litt.,  199  b. 

0 10  B.  &  C,  626.  0  8  Wils.,  118. 
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land.  Under  these  circumstances,  the  tenancy  of  the  plaintiff 
mast  be  held  to  have  continued,  and  that  invalid  notice 
had  no  effect  upon  it.  Right  d.  Fisher  v.  Cuthell  (l) ;  where 
Lord  Ellenborough  said  (*),  "  It  is  a  notice  to  defeat  an  estate  ; 
the  person,  therefore,  to  whom  it  is  given,  ought  to  be  assured 
at  the  time  he  receives  it,"  that  he  can  act  upon  it  with  safety. 
"  But  if  only  two  of  the  three  lessors  joined  in  the  notice,  how 
could  the  Defendant  be  assured  of  this  ?  How  could  he  be 
assured  that  the  third  might  not  disavow  the  notice  afterwards, 
and  claim  the  Defendant  still  as  a  tenant  to  him  ?  But  it  is 
said  that  the  third  suffering  the  ejectment  to  be  brought  in  his 
name  is  a  ratification  of  the  others'  authority.  But  a  ratifica- 
tion given  afterwards  will  not  do  in  this  case,  because  the 
tenant  is  entitled  to  such  a  notice  as  he  could  act  upon  with 
certainty  at  the  time  it  was  given."  Here  Miss  Senior  must  (as 
against  herself)  be  taken  to  have  acquiesced  in  what  had  been 
done  by  Miss  Lawrence  ;  and  Pickard  v.  Sears  (*)  showed  that 
where  one  person  wilfully  caused  another  to  believe  a  certain 
state  of  things,  he  could  not  afterwards  aver,  against  that 
468]  *other,  another  state  of  things.  [Lord  Wbstburt  :  That 
must  be  —  induced  with  an  object.]  No;  for  if  any  person  by 
actual  expressions  or  a  course  of  conduct,  whether  intended  so 
or  not,  induces  another  to  infer  the  existence  of  an  agreement, 
and  to  act  upon  such  inference,  the  party  using  the  language, 
or  so  conducting  himself,  cannot  afterwards  gainsay  the  rea- 
sonable inferences  from  his  language  or  conduct :  Cornish  v. 
Abingion  (4).  In  that  case  the  Judges  expressed  the  opinion 
that  "  wilfully  "  in  Pickard  v.  Sears  meant  nothing  more  than 
"voluntarily;"  and  the  doctrine,  without  that  restriction  of 
"  wilfully ,"  had  previously  been  adopted  by  Baron  Parke  in 
Freeman  v.  Cooke  (5).  Here  a  reasonable  man  would  have  been 
justified  in  believing  that  the  only  person  he  had  to  deal  with 
was  Miss  Lawrence,  or  her  agent,  who  was,  as  Lord  Ellen- 
borough  said  in  Right  v.  Cuthell  (6),  the  only  authority  compe- 
tent at  the  time.  Doe  d.  Mann  v.  Walters  (J)  laid  down  the 
same  doctrine. 

ft  5  East,  491.  ft  2  Ex.,  654. 

ft  5  East,  497.  ft  5  East,  491. 

ft  6  Ad.&  E.,  469.  ft  10  B.  &  C, 626. 
ft  4  H.  &  N.,  549. 
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Assuming,  for  argument's  sake  merely,  that  there  was  here 
a  tenancy  in  common,  the  tenant  in  common  who  took  pos- 
session of  the  estate  to  the  exclusion  of  his  co-tenant  was 
guilty  of  an  ouster,  and  was  liable  to  be  charged  an  occupation 
rent :  Pascoe  v.  Swan  (1).  The  principle  there  acted  on  must 
govern  the  present.  Henderson  v.  Eason  (*)  is  not  an  authority 
against  the  Plaintiff  here,  for  that  case  depended  on  its  own 
particular  circumstances ;  the  reasoning  of  the  Court  there  is 
in  the  Plaintiff's  favor.  Examples  were  there  put  of  one 
tenant  in  common. bearing  all  the  expenses  of  cultivation,  as  to 
which  it  was,  of  course,  held  that  he  was  entitled  to  repayment, 
and  was  liable  in  account  for  no  more  than  he  had  "  received  " 
in  excess  of  his  share.  Here  there  was  no  such  expense 
"borne  by  the  Defendant,  who  had  turned  the  Plaintiff  out  of 
possession,  and  had  possessed  himself  of  the  whole  of  the  crop 
which  the  Plaintiff  had  cultivated.  He  had  not  only  taken 
more  than  his  share,  he  had  taken  everything,  not  being 
entitled  to  anything. 

As  to  the  taking  of  the  crop,  it  is  clear  that  trover  is  main- 
tainable. The  mode  in  which  it  was  taken  amounted  to  a 
destruction  *of  it  so  far  as  the  Plaintiff's  interest  was  [469 
concerned ;  it  was  as  much  destroyed  for  his  purposes  as  if  it 
had  been  given  as  food  for  cattle.  Though  the  case  of  Barnard- 
isUm  v.  Chapman  (s)  appears  unfavorable  to  the  Plaintiff,  yet  the 
principle  there  stated  is  really  in  his  favor.  That  principle  was, 
that  if  one  tenant  in  common  destroyed  the  thing  which  was  the 
subject  of  the  common  property,  trover  could  be  maintained 
against  him.  Here  the  Defendant  did,  so  far  as  the  interest  of 
the  Plaintiff  was  concerned,  destroy  the  common  property.  He 
cut  the  grass  and  carried  it  away :  so  far  as  the  Plaintiff  was 
concerned,  it  was  destroyed.  Now  that  case  distinctly  laid  down 
the  principle  that  the  destruction  of  the  common  property  would 
give  a  right  to  maintain  trover,  and,  therefore,  warranted  the 
present  action. 

Here  the  Defendant  possessed  himself  of  the  crop  and  after- 
math, and  took  all  away  entirely,  so  that,  as  far  as  the  Plaintiff 
was  concerned,  it  was  destroyed.  This  must  now  be  taken  to 
have  been  found  by  the  jury,  the  value  of  both  being  given  as 

O  27  Beav.,  508.  %  (*)  17  Q.  B.,  701,  718. 

(')  Bull,  N.  P.  34-35 ;  but  more  folly  stated  in  Heath  v.  Hubbard,  4  East,  121. 
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damages.  The  possession  of  the  crop  and  of  the  aftermath 
shows  the  exclusive  possession  of  the  land  from  which  they 
were  derived,  and  so  makes  ont  the  ouster  and  expulsion.  The 
ouster  is  farther  proved  by  the  finding  that  the  Defendant  had 
taken  possession  of  the  fields  and  put  a  lock  upon  the  gate ; 
and  even  the  fact  that  the  Defendant  had  opened  the  gate  to  let 
the  Plaintiff's  son  take  away  the  hay  of  the  preceding  year  is 
proof  of  the  assertion  of  exclusive  possession  on  the  part  of  the 
Defendant.  Where  facts  such  as  these  existed,  as  they  did  in 
Greswell  v.  Hedges  (*),  trespass  was  maintained  by  one  tenant  in 
common  against  another.  So  in  Murray  v.  Hall  (•)  it  was  held 
that  trespass  quare  clausum  fregit  might  be  maintained  by  one 
of  several  tenants  in  common  against  his  co-tenant,  where  there 
had  been  an  expulsion.  There  Hart,  one  of  the  tenants  in 
common,  surrendered  his  interest  to  the  landlord,  the  Defend- 
ant, who  thereupon  became  tenant  in  common  with  the  rest,  and 
then  the  Defendant  entered  and  expelled  them.  This  act  of 
expulsion  being  proved,  it  was  held  that  trespass  lay,  and  that 
the  co-tenancy  was  no  defence  to  the  action.  And  in  Mayhem 
470]  *▼•  Herrick  (8)  it  was  expressly  recognized  that  trover 
would  lie  where  there  was  a  total  destruction  of  the  property. 
That  was  so  here ;  so  that  even  if  these  parties  were  to  be  treated 
as  tenants  in  common,  this  action  was  maintainable.  [The 
Lord  Chancellor  intimated  that  their  Lordships  thought  that 
these  parties  must  be  considered  as  tenants  in  common.]  It  is 
plain  that  the  Plaintiff  has  suffered  a  great  wrong;  and  if  the 
declaration  in  its  present  form  is  wrong,  he  ought  to  be  allowed 
to  amend. 

Mr.  Bulwer,  Q.C.,  and  Mr.  Lurrdey  Smith,  for  the  Defendant  in 
Error : 

The  learned  Judge  at  the  trial  would  have  directed  a  verdict 
for  the  Defendant  but  for  the  mistake  in  Roscoe  on  Evidence  as 
to  JBeninglon  v.  Benington  (4).  Take  the  case  as  it  stands  now. 
There  is  no  estoppel  which  can  affect  the  rights  of  Miss  Senior  / 
and,  assuming  that  there  was  a  tenancy  in  common,  it  is  im- 
possible to  contend  that  this  form  of  action  is  maintainable. 
There  was  here  no  destruction  of  the  chattel ;  it  was  merely  re- 
ft 1  H.  &  C,  421.  07  C.  B.,  229 ;  18  L.  J.  (OP.),  179. 
O  7  C.  B.,  441.                                            (4)  Cro.  Eliz.,  157. 
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moved.  The  Plaintiff  might  have  followed  it  and  asserted  his 
title  to  it.  The  grass  was  removed  from  the  field,  but  it  was 
stacked,  and  continued  iiv  existence.  The  case  of  Fenmngs  v. 
Lord  GhrenviUe  (*)  really  decides  the  present.  That  was  a  case 
respecting  the  property  in  a  whale,  which  had  been  struck  by 
one.  person  and  killed  by  another,  who  cut  it  up,  and  took  all 
the  bone,  oil,  and  blubber  to  himself.  After  much  debate  upon 
the  evidence,  the  Court  treated  the  two  parties  as  tenants  in 
common,  and  held  that  one  tenant  in  common  of  a  chattel  can- 
not maintain  trover  for  it  against  his  companion,  unless  the 
latter  has  so  disposed  of  it  as  to  render  it  impossible  that  the 
former  should  ever  take  it  and  use  it.  That  certainly  was  not 
the  case  here :  the  grass  was  stacked,  and  could  have  been 
taken  possession  of  and  used.  Then,  again,  in  that  case  it  was 
decided  that  the  conversion  of  a  chattel  by  a  tenant  in  common 
to  its  general  and  profitable  application,  though  it  may  change 
the  form  of  the  substance,  is  not  such  a  destruction  of  the  sub- 
ject matter  as  to  prevent  the  use  of  it  in  its  altered  state,  and 
therefore  creates  no  right  of  action.  That  shows  that  cutting, 
carrying  the  grass,  *and  stacking  it,  did  not  amount  to  [471 
such  an  act  of  conversion  as  to  constitute  trover.  Mr.  Justice 
Chambre  said  :  "  There  must  be  that  which  amounts,  as  it  were, 
to  an  ouster ;  so  that  a  tenant  in  common  who  commits  it  can- 
not account.  Nothing  of  that  sort  subsists  here."  That  case 
was  fully  warranted  by  all  the  authorities,  as  collected  in  the 
notes  to  WUbraham  v.  Snow  (2).  In  Mayhew  v.  JSerrick  (*)  there 
was  a  real  conversion  by  a  sale  of  different  parts  of  the  property 
to  different  persons,  so  that  the  partner  could  never  repossess 
himself  of  them.  And  in  JBarnardistan  v.  Chapman  (4)  the  ves- 
sel was  taken  by  force  from  the  Plaintiff,  sent  out  on  a  foreign 
voyage  and  lost,  the  act  done  put  it  out  of  the  power  of  the 
tenant  in  common  to  have  the  thing  again,  and  so  trover  was 
maintainable.  But  where  that  is  not  so,  trover  cannot  be 
maintained.  Even  the  secret  removal  of  chattels  by  one  tenant 
in  common  for  the  purpose  of  selling  them  and  applying  the 
proceeds  to  his  own  use,  does  not  amount  to  a  conversion,  or 
give  his  co-tenant  a  right  to  maintain  trover :  Jones  v.  Brown  (*)• 

0)  1  Taunt.,  241.  (•)  7  C.  B.,  329 ;  18  L.  J.  (C.P.),  179 

O  3  Wmfl.  Saund.,  47  g.  (*)  Stated  in  4  East,  121. 

(•)  26  L,  J.  (Ex.),  846. 
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The  grass  here  was  fit  to  be  cut,  and  Martyn  v.  KnowUys  Q)  de- 
cided that  where  one  tenant  in  common  cat  down  trees  that 
were  of  a  proper  age  and  growth  for  being  cut,  an  action  in  the 
nature  of  waste  could  not  be  maintained  against  him  by  his 
co-tenant  (*). 

No  point  was  made  of  an  alleged  ouster  in  the  Court  below, 
and  in  fact  there  was  no  expulsion  or  ouster  so  as  to  found  an 
action  of  trespass.  A  lock  was  put  on  the  gate,  nothing  more. 
That  was  no  expulsion  of  the  Plaintiff,  but  might  have  been  an 
act  for  the  benefit  of  both  parties,  while  the  opening  of  the  gate 
for  the  Plaintiffs  son  showed  that  when  he  properly  required 
it  he  was  allowed  to  enter.  What  amounts  to  ouster  depends 
on  the  circumstances  of  each  particular  case.  Here  there  was 
no  ouster,  and  the  mere  perception  of  the  rents  and  profits  by 
one  tenant  in  common  will  not  amount  to  an  ouster,  or  give  to 
the  other  a  right  of  action  against  him. 

The  Plaintiff  here  is  not  without  remedy  if  he  has  suffered 
wrong ;  he  cannot  maintain  trover  or  trespass,  but  may  proceed 
472]  *under  the  Statute  of  Anne  for  an  account.  But  that 
must  be  a  new  proceeding. 

Mr.  Gibbons  replied. 

The  Lord  Chancellor  (Lord  Hatherley)  : 

My  Lords,  the  Appellant  in  the  present  case  complains  of  a 
decision  of  the  Court  of  Exchequer  Chamber. 

The  whole  case  turns  simply  upon  this,  what  are  the  rights 
of  a  tenant  in  common  against  his  co-tenant  in  common,  in  re- 
spect of  acts  by  which  that  co-tenant  in  common  takes  posses- 
sion either  of  the  land  or  of  chattels  connected  with  the  land  ? 

In  the  casd  in  question  the  subject-matter  in  dispute  consists 
of  three  fields  situated  in  the  neighbourhood  of  London,  used 
for  the  purpose  of  growing  crops  of  grass  to  be  made  into  hay. 
A  question  was  raised  on  the  part  of  the  Plaintiff  in  Error  upon 
the  special  facts  which  have  been  found  in  the  case,  as  to  whether 
or  not  the  parties  did  hold  as  tenants  in  common  ?  Under  all 
the  circumstances  of  the  case  we  thought  that  that  question  was 
really  not  open  to  the  Plaintiff  in  Error  in  the  present  contro-' 
versy.    The  whole  case  seems  to  have  proceeded  in  the  Court 

0)  8  T.  R.,  146.  (*)  See  Bailey  v.  Hobson,  Law  Rep.,  5  Gh.  App.,  18a 
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below  upon  the  footing  of  their  being  tenants  in  common.  The 
verdict  of  the  jury  did  so ;  and  the  point  reserved  for  argument 
was  expressly  whether  or  not,  the  parties  being  tenants  in  com- 
mon, an  action  of  this  kind  would  lie. 

The  action  was  in  trespass  with  a  count  in  trover.  The  al- 
leged trespass  on  the  part  of  the  Defendant  is  this,  that  he  being 
one  tenant  in  common  entered  upon  the  land  in  question  and 
there  made  the  existing  crop  of  grass  as  it  stood  into  hay  and 
carried  it  off.  And  farther  it  is  also  said,  that  he  in  like  manner 
dealt  with  the  aftermath.  The  question  upon  that  is  whether, 
the  finding  going  simply  to  the  taking  it,  and  the  carrying  it 
away,  there  is  a  foundation  for  an  action  either  of  trespass  or 
of  trover. 

Now,  as  regards  the  question  of  trespass,  it  appears  to  be 
perfectly  settled  (there  is  really  no  controversy  between  the 
counsel  in  the  case  upon  that  part  of  the  matter)  that  unless 
there  be  an  actual  ouster  of  one  tenant  in  common  hf  another, 
trespass  will  not  lie  by  the  one  against  the  other  so  far  as  the 
land  is  concerned*  ^Therefore,  what  We  have  to  look  at  [473 
in  the  findings  before  us  is  this,  whether  or  not  there  is  anything 
stated  which  leads  to  the  conclusion  that  the  Plaintiff  was  ousted 
by  his  co-tenant. 

It  appears  to  me  that  there  is  not  a  single  particle  of  evidence 
or  circumstance  of  fact  found  in  the  case  which  would  justify 
us  in  arriving  at  such  a  conclusion.  All  that  is  alleged  that  is 
approximate  to  it  is  this,  that  one  tenant  in  common  carried 
away  this  crop,  and  that  he  put  upon  the  gate  which  was  there, 
a  lock.  It  is  found  expressly  that  there  is  no  evidence  as  to 
whether  that  gate  was  always  kept  locked  or  not.  The  only 
circumstance  that  is  supposed  to  lead  to  that  inference  is,  that 
there  is  a  finding  that  the  Defendant  did  allow  the  Plaintiff's 
son  to  enter,  or  (as  the  expression  is)  did  "  open  the  gate  to  the 
Plaintiff's  son"  to  enable  him  to  go  upon  the  land  to  carry  off 
some  former  crop  which  existed  upon  the  land.  But  even  if 
there  had  been  a  finding  that  the  gate  was  locked,  that  would 
not  have  been  sufficient  unless  it  had  been  shown  that  the 
Plaintiff  was  excluded  by  that  locking,  or  that  on  some  occasion 
when  he  applied  to  have  it  opened  it  was  not  opened.  The 
locking  was  essential  if  the  grass  was  to  be  converted  into  hay, 
in  order  to  prevent  its  being  stolen  and  carried  away  by  other 

2  Eno.  Rep.]  64 
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persons  during  the  course  of  the  night,  these  fields  being  in  the 
neighborhood  of  London.  Nothing  whatever  is  said  about  what 
the  object  and  intent  of  that  putting  on  the  lock  was,  aud  noth- 
ing is  said  whatever  to  the  effect  of  the  Plaintiff  being  thereby 
excluded,  or  of  his  ever  having  made  application  and  having 
been  refused  entrance,  nor  is  it  said  that  wheri  the  gate  was 
opened  to  the  Plaintiff's  son  by  the  Defendant  to  allow  him  to 
enter,  there  was  any  difficulty  upon  the  subject,  or  that  anything 
passed  between  the  parties  which  showed  that  the  intention  of 
putting  the  lock  there  was  to  exclude  the  co-tenant  in  common. 
Therefore,  so  far  as  trespass  is  concerned,  it  appears  to  me  to 
be  idle  to  talk  of  trespass  as  a  consequence  of  a  man  making 
hay  upon  his  own  field  —  for  it  is  his  own  — or  a  moiety  of  it 
at  least,  and  no  definite  portion  of  it  is  mapped  out  as  his 
moiety.  It  might  just  as  well  have  been  said  if  the  Defendant 
had  made  hay  upon  two  fields  out  of  the  three,  that  as  the  three 
fields  were  held  in  common,  that  would  be  an  exclusion  of  the 
Plaintiff  from  the  property,  as  it  can  be  said  from  any  of  the 
474]  circumstances  that  I  find  here  stated,  that  *the  inference 
of  exclusion  is  to  be  drawn,  because  he  made  the  hay  off  the 
three  fields.  No  remonstrance  is  alleged,  nor  any  interference 
on  the  part  of  the  Defendant  with  the  Plaintiff,  nothing  but  the 
fact  that  the  co-tenant  made  hay. 

The  question,  then,  is,  whether  that  making  of  hay  by  one 
tenant  in  common  was  in  any  way  unlawful.  The  case  of  the 
whale,  which  was  cited  at  the  Bar,  is  really  a  case  expressly  in 
point.  That  is  the  case  of  Fennings  v.  Lord  GrenviUe  (l).  The 
Defendant  there  being  a  co-tenant  in  common  of  a  whale,  his 
servant  turned  all  the  whale's  fat  and  blubber  into  oil,  and  ap- 
propriated them  and  the  bone  to  himself,  and  the  question  was, 
whether  trover  would  lie  in  such  a  state  of  circumstances.  That 
being  the  question  between  the  parties,  it  was  held  that  trover 
would  not  lie  in  that  case,  because  the  very  purpose  of  captur- 
ing a  whale  was  to  turn  it  into  oil.  The  co-tenant  in  common 
was  therefore  doing  nothing  that  was  illegitimate  in  the  use 
that  he  was  making  of  the  whale.  The  question  whether  or 
not  the  Plaintiff  would  be  entitled  to  claim  part  of  the  profit 
under  the  statute  of  Anney  would  be  a  very  different  question. 

So  long  as  a  tenant  in  common  is  only  exercising  lawfully 

Q)  1  Taunt.,  241. 
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the  rights  he  has  as  tenant  in  common,  no  action  can  lie  against 
him  by  his  co-tenant.  33bw  it  is  perfectly  lawful  for  a  tenant 
in  common  to  make  hay,  for  somebody  most  make  it,  just  as  it 
is  lawful  for  a  tenant  in  common  of  a  whale  to  make  the  blubber 
into  oil.  That  is  a  perfectly  legitimate  purpose.  It  does  not* 
signify  whether  one  or  other  of  the  tenants  in  common  made 
use  of  it,  it  being  made  use  of  in  an  ordinary  and  legitimate 
way.  No  trover  would,  therefore,  lie  against  the  co-tenant  in 
respect  of  his  having  done  what  he  did. 

The  cases  in  which  trover  would  lie  against  a  tenant  in  com- 
mon are  reducible  to  this.  They  are  cases  in  which  something 
has  been  done  which  has  destroyed  the  common  property,  or 
where  there  has  been  a  direct  and  positive  exclusion  of  the  co- 
tenant  in  common  from  the  common  property,  he  seeking  to 
exercise  his  right  therein,  and  being  denied  the  exercise  of  such 
rights.  There  was  the  case  of  a  ship  being  taken  possession 
of  by  one  tenant  in  common  and  sent  to  sea  without  the  consent 
of  his  co-tenants.  In  *that  case  it  was  held  that  the  pro-  [475 
perty  was  destroyed  by  the  act  of  one  tenant  in  common,  and 
therefore  trover  would  lie.  in  respect  of  the  co-tenant's  share. 
But  where  the  aqt  done  by  the  tenant  in  common  is  right  in 
itself,  and  nothing  is  done  which  destroys  the  benefit  of  the 
other  co-tenant  in  common  in  the  property,  there  no  action  will 
lie,  because  he  can  follow  that  property  as  long  as  it  is  in  exist- 
ence  and  not  destroyed.  If  it  is  sold,  another  question  arises 
under  the  statute  of  Anne. 

There  was  also  another  case  which  pressed  upon  us,  Mayhem 
v.  Uerrick  (*),  and  that  was  a  case  where  a  sheriff  seized  the 
common  property  of  partners,  and  sold  it  for  the  benefit  of  one 
of  their  number.  There  the  peculiar  circumstances  made  it  a 
conversion  by  one  tenant  in  common  against  another,  and  so 
trover  would  lie.  The  sale  there  was  not  using  the  partner- 
ship  property  in  the  manner  in  which  it  was  proper  to  be  used 
for  the  benefit  of  the  tenants  in  common.  But  that  was  not  in 
the  least  like  the  case  of  making  hay  out  of  a  field  or  making 
oil  out  of  a  whale.  As  long  as  the  tenant  in  common  is  con- 
fining his  use  of  that  property  to  its  legitimate  purpose  trover 
will  not  lie  against  him.  But  the  moment  he  steps  from  the 
legitimate  use  to  that  which  is  illegitimate,  as  the  sheriff  seems 

0)  7  C.  B.,  229 ;  18  L.  J.  (C.P.),  170. 
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to  have  done  in  that  case  by  disposing  absolutely  of  the  common 
property  as  if  the  one  partner  had  been  the  sole  owner,  trover 
will  lie. 

As  regards  the  statute  of  Anne,  that  statute  was  intended  to 
remedy  a  grievance  which  seems  to  have  existed  under  the 
common  law,  namely,  that  inasmuch  as  trover  would  not  lie, 
there  appears,  until  the  statute  of  Anne  was  passed,  to  have  been 
great  difficulty  in  a  tenant  in  common  getting  his  just  rights 
with  regard  to  that  property  which  was  his  in  common,  but 
with  respect  to  which  he  had  not  received  his  share.  Accord- 
ingly the  statute  of  Anne  enacted  that  there  should  be  an  ac- 
count, on  behalf  of  one  tenant  in  common  against  the  other 
co-tenant  in  common,  in  respect  of  Anything  that  he  had  received 
beyond  his  just  share,  and  the  remedy  is  there  pointed  out  for 
taking  that  account  That  was  a  totally  different  transaction. 
Here  all  that  appears  upon  the  findings  is  that  the  grass  was 
476]  made  into  hay,  as  it  was  always  intended  *to  be,  and  it 
was  carried  off.  What  happened  beyond  that  is  wholly  un- 
determined by  the  findings  in  the  case.  "We  have  no  right  to 
assume  that  it  was  destroyed  by  being  eaten  by  cattle,  which 
was  one  mode  suggested  in  which  it  might  have  been  disposed 
of.  But  we  have  no  right  to  assume  that,  any  more  than  to 
assume  that  it  was  stacked  upon  the  co-tenant  in  common's  pre- 
mises, and  was  there  ready  to  be  disposed  of  and  shared  between 
the  two  co-tenants  in  common  when  the  proper  time  for  sharing 
came.  If  it  had  been  sold,  the  remedy  was  not  by  an  action  of 
trover,  but  under  the  statute  of  Anne  for  an  account. 

My  Lords,  it  is  very  lamentable  when  persons  mistake  their 
rights,  but  one  cannot,  I  am  afraid,  aid  them  by  saying  that 
though  the  remedy  has  been  totally  mistaken,  the  party  shall  be 
allowed  to  proceed  in  another  form  by  way  of  amendment 
When,  as  in  this  case,  a  totally  different  course  of  action  has 
been  pursued  from  that  which  is  pointed  out  by  the  law,  the 
party  cannot  be  assisted  in  arriving  at  his  right.  The  Plaintiff 
has  chosen  to  bring  an  action  of  trover,  and  he  now  says,  I  ought 
to  be  allowed  to  amend  by  turning  this  action  into  an  action  of 
account  under  the  statute  of  Anne.  But  the  whole  case  is  en- 
tirely different.  The  whole  question  before  the  jury  would  be 
different,  and  the  whole  account  would  have  to  be  taken  upon 
totally  different  principles  from  anything  that  was-  done  before 
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the  jury.  "We  should  save  no  expense  to  the  parties  on  either 
side  by  allowing  such  a  course  to  be  taken,  and  ut  the  same 
time  it  would  be  impossible  to  retain  the  present  verdict  of  the 
jury.  That  verdict  has  been  founded  on  a  notion  of  tort.  Of 
course,  any  expense  of  making  the  hay,  and  so  on,  cannot  have 
been  included  in  the  computation  of  damages,  which  expenses 
would  have  to  be  allowed  in  a  proceeding  under  the  statute  of 
Anne  to  the  person  who  made  the  hay.  It  appears  to  me,  there- 
fore, that  the  Plaintiff,  having  mistaken  his  course  throughout, 
cannot  now  be  assisted.  The  order  which  he  seeks  to  reverse 
was  properly  made,  and  we  can  only  dismiss  the  appeal  with 
costs. 

Lord  Westbury: 

My  Lords,  if  there  is  any  miscarriage  in  this  matter,  I  think 
it  must  be  attributed  to  the  want  of  definite  apd  certain  state- 
ments in  the  special  case  which  is  the  subject  of  the  pre  [477 
sent  appeal. 

Now  the  first  point  that  was  made  on  behalf  of  the  Appellant 
was  this.  That  inasmuch  as  it  appears  that  Miss  Lawrence, 
who  was  one  of  the  tenants  in  common  of  the  closes  in  question, 
originally  demised  the  entirety  of  the  closes  to  the  present 
Appellant,  it  was  contended  by  the  Appellant  that,  in  fact,  the 
lease  so  made  by  Miss  Lawrence  bound  the  other  tenant  in  com- 
mon, Miss  Senior j  and  that  Miss  Senior  had  estopped  herself  by 
her  conduct  from  challenging  that  lease  as  not  being  a  lease  of 
the  entirety,  but  a  lease  confined  to  Miss  Lawrences  moiety 
alone.  Now  there  is  not  a  single  fact  found  in  the  case  from 
which  any  such  estoppel  can  be  drawn  as  a  conclusion  of  law. 
There  is  nothing  found  in  the  case  to  warrant  the  supposition 
that  Miss  Lawrence,  in  demising  the  entirety  of  the  land,  acted 
with  the  knowledge  and  concurrence  or  with  the  authority  of 
the  other  tenant  in  common. 

That  being  so,  the  facts  that  are  found  are  these :  that  the 
present  Plaintiff  in  Error  being  in  possession  by  virtue  of  the 
demise  made  to  him  by  Miss  Lawrence,  the  Defendant  in  Error, 
acting  under  the  demise  made  to  him  by  Miss  Senior ',  took  pos- 
session of  the  lands,  cut  the  grass  growing  thereon  and  made 
it  into  hay,  and  took  it  away  from  the  premises.  The  question 
that  your  Lordships  have  to  determine  is,  whether  the  facts  as 
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stated  in  that  part  of  this  special  case  amounted  to  an  ouster  of 
Miss  Lawrence's  tenant  by  the  tenant  of  Senior,  that  lady,  it 
appears,  having  assumed  the  power  to  grant  a  lease  of  the 
entirety  of  the  lands  to  the  Defendant.  The  Plaintiff,  it  is  said, 
continued  in  possession  of  the  lands,  and  expended  money  in 
cultivation  of  the  same  (that  is,  under  the  demise  from  Miss/ 
Lawrence)  until  the  23d  of  June,  when  the  Defendant,  acting 
under  the  authority  of  the  lease  made  to  him  by  Miss  Senior, 
entered  on  possession  of  the  fields,  put  a  lock  upon  the  gate, 
and  cut  and  carried  away  the  crop  of  grass.  The  putting  of 
the  lock  on  the  gate  was  a  perfectly  immaterial  thing,  because 
it  is  not  found  that  the  lock  was  ever  used,  and,  as  it  would 
appear,  when  the  Plaintiff  in  Error  wanted  to  enter  upon  the 
land  he  was  at  liberty  so  to  do,  because  it  is  said  that  the  De- 
fendant opened  the  gate  for  the  Plaintiff's  son.  Nothing 
amounting  to  an  exclusion  of  the  present  tenant  is  stated ;  nor 
478]  thing  *that  shows  that,  independently  of  the  taking  away 
of  the  crop  of  grass,  anything  was  done  to  oust  the  Plaintiff  in 
Error  from  the  possession,  or  from  an  interest  in  the  land. 

The  question  comes,  therefore,  to  this,  as  is  stated  in  a  sub- 
sequent part  of  the  case.  Whether  one  tenant  in  common  can 
maintain  trespass  against  hid  co-tenant  for  the  removal  of  grow- 
ing crops.  The  removal  of  the  growing  crops  certainly  does 
not  amount  in  law  to  an  ouster  of  the  tenant  in  common.  The 
removal  of  the  growing  crops  may  be  perfectly  consistent  with 
the  enjoyment  by  both,  and  consistent  with  the  other  tenant  in 
common  having  a  right  to  an  account  or  to  get  the  benefit  of 
his  share  of  the  growing  crops  so  removed,  without  the  neces- 
sity of  alleging,  as  without  the  fact  being,  that  he  has  been  at 
all  ousted  from  the  land.  If,  therefore,  the  present  Appellant 
claims  a  right  to  have  judgment  in  his  action  of  trespass  on  the 
ground  of  his  having  been  ousted,  there  is  nothing  found  in  the 
case  which  in  law  or  fact  would  amount  to  an  ouster. 

Now  the  jury,  under  the  direction  of  the  learned  Judge  (who 
was  misled  by  a  false  reference)  found  a  verdict  for  the  Plaint- 
iff, and  the  damages  were  assessed  at  £67.  The  questions, 
therefore,  which  will  arise  are  two.  Can  the  verdict  for  the 
Plaintiff,  the  present  Plaintiff  in  Error,  in  his  action  of  trespass 
be  maintained  ?  And  can  he  be  entitled  in  his  form  of  action, 
namely,  of  trover,  to  recover  the  value  of  the  growing  crops,  or 
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half  of  the  value  of  the  growing  crops,  on  the  ground  of  his 
having  been  ousted  from  the  land. 

It  is  undoubtedly  settled  law  that  he  cannot  maintain  trespass 
unless  there  is  a  case  of  ouster,  and,  as  I  have  already  observed, 
no  facts  amounting  to  a  case  of  ouster  are  stated  in  the  special 
case.  But  then  it  follows  clearly  he  is  not  entitled  to  trover 
for  the  entirety  of  the  growing  crops.  All  that  he  could  allege 
would  be,  that  he  was  entitled  in  some  form  or  other,  either  in 
Law  or  in  Equity,  to  have  one-half  of  the  value  of  the  growing 
crops.  But  the  form  of  action  that  he  has  adopted  is  not  con- 
sistent with  that  claim. 

An  application  was  made  to  change  the  form  of  action  into 
an  action  of  a  perfectly  different  character,  namely,  an  action 
for  an  account  under  the  statute.  That  the  learned  Judges  in 
the  Courts  below  held  could  not  be  done,  because  the  form  of 
proceedings  *was  entirely  different  in  its  character.  My  [479 
Lords,  I  entirely  concur  in  that  decision.  The  result,  there- 
fore is,  that  the  Plaintiff,  by  the  form  of  action  he  has  adopted, 
has  lost  a  remedy  he  might  otherwise  have  had.  It  is  a  matter 
of  regret  that  when  the  question  at  issue  related  only  to  one- 
half  of  £67  these  proceedings  should  have  been  taken ;  proceed- 
ings which  are  founded  altogether  upon  a  misapprehension  of 
the  state  of  the  law  applicable  to  the  facts  of  this  case. 

Lord  Colonsay  : 

My  Lords,  confining  our  attention,  as  we  must  do,  to  the 
special  case,  I  most  certainly  cannot  find  in  it  any  material  to 
enable  me  to  support  any  of  the  points  which  have  been  made 
by  the  counsel  of  the  Appellant.  I  therefore  concur  with  my 
noble  and  learned  Mends. 

Judgment  of  the  Court  of  Exchequer 
Chamber. affirmed. 

Lvrtfs  JawrnaUy  80th  April,  1872. 

Attorney  for  Appellant :  T.  Heydon. 
Attorney  for  Eespondent :  Harry  H.  Lawrence. 
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Law  Report,  2  Scotch  and  Divorce  Appeals,  214. 

Lease — Evidence  —  Construction. 

Where  documents  are  obscure,  bat  where  parties  have  long  acted  on  the  foot- 
ing of  a  given  practical  construction,  the  Court,  in  the  absence  of  better  evidence, 
will  accept  that  construction  as  correct. 

The  action  in  the  present  case  was  brought  by  Mr.  Forbes,  as 
proprietor  of  the  lands  of  Orombie  and  TQlyfaffy  in  the  county 
of  Banff y  to  obtain  a  judicial  declaration  that  he  was  the  abso- 
lute owner  of  the  said  lands,  and  that  the  Defender,  Charles 
Watty  had  no  valid  lease  or  tack  of  them,  and  ought  to  be  re- 
moved. 

There  was  a  subordinate  question  —  whether,  supposing  the 

lease  to  be  established,  it  included  a  parcel  of  land  called  Scots- 
ward,  adjoining  the  other  premises. 

It  appeared  that  Mr.  Forbes  had  purchased  the  estate  from  the 
Earl  of  Seafield  in  1859,  with  ample  notice  of  all  material  par- 
ticulars relating  to  it,  and,  of  course,  not  without  some  intima- 
tion of  the  claims  of  Mr.  Watt. 
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The  Court  of  Session  gave  judgment  in  favor  of  Mr.  Watt, 
♦deciding,  that  although  Mr.  Forbes  was  unquestionably  [215 
proprietor  of  the  lands  in  question,  it  was  equally  clear  that 
Mr.  Watt  had  a  lease  of  them,  which  was  traceable  back  for 
nearly  a  century,  his  title  not  expiring  till  the  death  of  a  Mr. 
Wilson,  represented  in  the  pleadings  as  "  still  alive." 

Against  this  judgment  Mr.  Forbes  appealed  to  the  House, 
having  for  his  counsel,  The  Lord  Advocate  (!),  Sir  Roundell 
Palmer,  Q.C.,  and  Mr.  Wotherspoon. 

The  Solicitor-General  (*),  and  Mr.  Charles  Scott,  appeared  for 
the  Respondent. 

At  the  close  of  the  argument, 

The  Lord  Chancellor  (8)  went  fully  into  the  evidence,  the 
question  being  one  almost  wholly  of  detail.  His  Lordship, 
agreeing  with  the  Court  below,  observed  that  "  this  unfortunate 
litigation  was  very  unnecessary,  regard  being  had  to  the  terms 
under  which  the  purchase  had  been  made,  and  the  difficulties 
which  existed  in  throwing  light  on  the  obscurities  of  documents, 
there  being  nobody  now  alive  to  expound  them."  His  Lord- 
ship concluded  as  follows : 

I  do  not  see  any  sufficient  reasons  to  induce  me  to  doubt  that 
the  learned  Judges  in  the  Court  below  have  come  to  the  right 
conclusion.  Therefore,  my  Lords,  I  move  that  the  interlocu- 
tors appealed  from  be  affirmed,  and  that  the  appeal  be  dismissed 
with  costs. 

Lord  Chelmsford  : 

The  Appellant  bought  this  property  from  Lord  Seafield  upon 
articles  and  conditions  of  sale,  and  upon  the  measurements  of 
each  lot  as  stated  in  the  plans  and  upon  printed  rentals.  Now, 
by  the  rental  and  measurement  the  possession  is  stated  to  be 
the  Mains  of  Orombie,  the  tenant  Charles  Watt,  with  a  measure- 
ment of  616a.  1r.  82p.,  and  the  expiry  of  the  lease  is  stated  to 
be  Robert  Wilson's  lifetime.  Now,  these  dimensions  of  616a. 
1r.  32p.  include  the  lands  of  Tillyfaff  and  Scotsward.  The  Apel- 
lant  purchased,  *therefore,  with  notice  that  Watt,  the  te-  [216 

0)  Mr.  Young >  Q.C  0  Sir  George  Jeuel.     •  (•)  Lord  Hatherley. 
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nant,  held  TUlyfaff  and  Scotsward  as  part  of  the  Mains  of  Orvmr 
bie  on  Wilson's  life,  and  he  cannot  now  claim  them  from  the 
tenant  as  belonging  to  himself,  unburdened  by  any  lease.  I 
am,  therefore,  of  opinion,  with  my  noble  and  learned  friend, 
that  the  interlocutor  ought  to  be  affirmed. 

Lord  Colonsay  : 

My  Lords,  the  question  to  be  determined  is,  whether  the  Re- 
spondent, who  now  holds  those  lands  of  Tfllyfajf  and  a  parcel 
called  Scotsward,  is  entitled  to  hold  them  during  the  life  of  Mr. 
Wilson. 

Now,  it  appears  that  the  matter  was  treated,  both  by  the  land- 
lord and  by  the  tenant,  as  if  the  right  of  the  tenant  depended 
upon  the  life  of  Wilson.  It  is  clear  that  the  tenant  so  dealt  with 
it  because  he  disposed  of  it,  and  it  passed  from  hand  to  hand 
upon  that  footing ;  I  think  it  is  clear  from  the  factor's  book 
that  the  landlord  also  so  treated  it 

But  it  is  said  that  a  lease  of  this  kind  cannot  be  effectual 
against  a  purchaser  unless  constituted  by  writ.  Here  there  is 
writ,  and  the  question  comes  to  be,  whether  the  minute  which 
constituted  the  lease  admits  of  a  construction  such  as  has 
been  given  to  it  by  both  parties.  I  think  it  does ;  and  assum- 
ing it  to  be  of  doubtful  construction,  I  apprehend  that  the  con- 
struction given  by  both  parties  would  be  the  construction  which 
your  Lordships  would  adopt.  Another  question  might  arise, 
whether  the  entries  in  the  landlord's  rental  book,  and  the  ac- 
ceptance of  the  rent,  and  the  dealings  with  the  tenant,  might 
not  themselves  be  referred  to  by  the  tenant  as  evidence  of  the 
lease. 

Therefore,  in  that  case  of  things ;  the  document  admitting 
of  more  than  one  construction,  which  is  not  wonderful,  seeing 
that  it  was  written  by  the  local  factor,  and  framed  by  reference 
to  something  else  (a  very  dangerous  mode  of  framing  a  docu- 
ment), I  think  we  are  brought  back  to  the  question,  what  is  the 
construction  that  the  parties  themselves  put  upon  it  ? 

I  see  there  has  been  a  difference  of  opinion  among  the  learned 
Judges  below  as  to  which  portion  of  the  lands  the  parcel  called 
Scotsward  belongs  to ;  but  if  it  belongs  to  the  one  or  the  other 
217]  *part,  I  do  not  think  that  the  doubt  or  the  conflict  of  evi- 
dence as  to  which  part,  is  a  thing  that  the  landlord  can  take  ad- 
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vantage  of  in  order  to  show  that  the  tenant  has  no  title  to  it 
On  these  grounds  I  think  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Interlocutors  affined,  and  apped  dismissed  vrith 
costs. 


Agent  for  the  Appellant :  William  Robertson. 
Agent  for  the  Respondent :  R.  M.  Gloag. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Maritime  lien— Admiralty  Court  Act,  1861,  *.  $  — Mortgage— Assignment— 
Registration — Material  Men — Necessaries — Priority  of  Mortgagee. 

The  jurisdiction  conferred  on  the  High  Court  of  Admiralty  by  sect.  5  of  the 
Admiralty  Court  Act,  1861  (24  Vict.  o.  10),  "  oyer  any  claim  for  necessaries  sup- 
plied to  any  Ship  elsewhere  than  in  the  port  to  which  the  Ship  belongs/'  does 
not  create  a  Maritime  lien,  or  render  the  Ship  chargeable  for  necessaries. 

A  British  Colonial  Vessel  was  mortgaged  by  her  Owners  to  B.  The  mortgage 
was  duly  registered  under  the  Merchant  Shipping  Act,  1854.  In  February,  1868, 
whilst  lying  in  the  Port  of  London,  the  Appellants,  on  the  order  of  the  Master, 
did  work  and  furnished  supplies  to  the  Ship  necessary  to  put  her  in  a  seaworthy 
condition.  In  July,  1868,  B.  executed  an  instrument  transferring  the  mortgage 
to  the  Respondent.  This  transfer  was  without  valuable  consideration,  and  was 
not  registered,  being  made  to  enable  the  Respondent  to  take  charge  of  the  8hip 
for  B.t  the  Mortgagee.  In  the  same  month  the  Respondent  took  possession  of 
the  Ship.    The  Appellants  having  instituted  a  suit  against  the  Ship  to  recover 

*  Present :—  Sir  James  William  Colvilb,  Sir  Joseph  Napier,  Babt.,  The 
Lord  Justice  Mellish,  and  Sir  Montague  Edward  Smith. 
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the  amount  due  to  them  for  the  work  and  supplies,  the  Respondent  intervened. 
At  the  time  of  the  institution  of  the  suit,  the  Ship  was  under  the  arrest  of  the 
Court,  at  the  instance  of  two  of  her  crew,  who  had  instituted  a  cause  of  wages. 
The  Owners  of  the  Ship  were  domiciled  in  Nova  Scotia.  The  Ship  having  been 
sold,  the  proceeds  were  found  insufficient  to  satisfy  the  claim  of  the  Appellants 
(the  material  men)  and  the  Mortgage  debt :  Held  (affirming  the  judgment  of 
the  Court  below),  that  the  Respondent,  the  Assignee  of  the  Mortgagee,  was  enti- 
tled to  have  his  mortgage  debt  satisfied  before  the  Appellants  were  paid  the 
amount  of  their  claim. 

This  suit  was  instituted  for  the  purpose  of  recovering  a  sum 
of  money  in  respect  of  repairs  done  and  necessaries  supplied  by 
the  Appellants  to  the  Two  Ellens. 

♦The  Respondent,  who  was  the  Defendant  in  the  Court  [162 
below,  was  the  transferee  of  a  mortgage  on  the  Two  Ellens. 

After  the-  pleadings  had  been  concluded  an  attempt  was  made 
by  the  parties  to  agree  upon  a  special  case  for  the  opinion  of  the 
Court.  A  case  was  accordingly  drawn  up,  but  the  parties  not 
being  able  to  finally  agree  upon  such  case,  it  was  arranged  that 
the  statements  in  the  case  should  be  taken  as  admissions,  and 
that  evidence  should  be  taken  on  the  points  in  dispute  (1). 

The  material  facts  were  as  follows  : 

The  Two  Ellens  was  a  British  Colonial  Ship  belonging  to  the 
Port  of  Digby,  in  Nova  Scotia,  of -which  Vessel  no  Owner  or  part 
Owner  was  at  the  time  of  the  institution  of  the  suit  domiciled 
in  England  or  Wales. 

On  the  9th  of  March,  1867,  the  registered  Owners  of  the  Two 
Ellens  mortgaged  her  to  Troop,  a  member  of  the  Firm  of  Black, 
Brothers,  $  Co.,  of  Halifax,  for  securiiig  the  repayment  of  an  ad- 
vance of  $5,000  and  interest  made  by  that  Firm  to  such,  Owners. 
The  mortgage  was  duly  registered  under  the  Merchant  Shipping 
Act,  1854. 

About  the  month  of  February,  1868,,  the  Appellants,  on  tho 
order  of  her  Master,  who  was  also  part  Owner  of  the  Ship,  did 
certain  work  and  furnished  supplies  to  the  Two  Ellens  whilst 
lying  in  the  Port  of  London.  Evidence  was  given  that  this  work 
and  supplies  were  necessary  to  enable  the  Ship  to  go  to  Sea. 

By  an  instrument  of  transfer,  dated  the  16th  of  July,  1868, 
in  the  form  prescribed  by  the  Merchant  Shipping  Act,  the  Mort- 
gagees, Black,  Brothers,  £  Co.,  transferred  the  mortgage  to  the 

O  The  case  bo  prepared  is  set  oat  in  fall  in  the  report  of  this  case  in  the  Coart 
below :  Law  Rep.,  8  A.  &  E.,  845. 
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Respondent  This  transfer  was  not  registered.  In  the  same 
month  the  Respondent  took  possession  of  the  Two  Miens  on  be- 
half of  the  Mortgagees. 

On  the  12th  of  February,  1869,  the  present  suit  was  instituted, 
under  the  provisions  of  the  Admiralty  Court  Act,  1861,  by  the 
Appellants  against  the  Ship,  her  tackle,  &c,  the  Respondent 
intervening.  The  Ship  was  under  the  arrest  of  the  Court  at 
the  time  when  the  suit  was  instituted  at  the  instance  of  two  of 
her  crew,  who  had  instituted  a  cause  of  wages,  and  had  caused 
the  Ship  to  be  arrested. 

163]  *The  mortgage  debt  and  the  interest  thereon  still  re- 
mained owing  to  Black,  Brothers,  $  Co.,  upon  whose  behalf  bail 
was  given  by  the  Respondent  The  Ship  was  subsequently  put 
tip  for  sale  by  the  Mortgagees,  but  was  bought  in. 

Neither  Black,  Brothers,  £  Co.,  nor  the  Respondent,  author- 
ized the  Master  of  the  Ship  to  order  the  repairs  and  necessaries 
done  and  supplied  by  the  Appellants,  or  in  any  way  became 
liable  to  the  Appellants  in  respect  thereof. 

The  Ship  not  being  of  sufficient  value  to  meet  the  amount 
due  on  the  mortgage  and  the  claim  for  necessaries,  the  question 
which  arose  was,  whether  the  claim  of  the  Appellants  or  the 
claim  of  the  Respondent,  as  Assignee  of  the  Mortgagees,  was 
to  have  priority. 

The  Judge  of  the  Court  below  (The  Right  Hon.  Sir  Robert 
PkUHmore)  decided  in  favor  of  the  priority  of  the  Respondent  as 
Trustee  for  Black,  Btothers,  £  Co.,  the  Mortgagees,  and  made 
a  decree  accordingly  (*). 

The  appeal  was  from  this  decree. 

The  Admiralty  Advocate  (Dr.  Deane,  Q.C.),  and  Mr.  A.  Cohen, 
for  the  Appellants : 

The  suit  out  of  which  this  appeal  arises  was  instituted  by  the 
Appellants  against  the  Two  Ellens,  for  equipping,  repairing,  and 
supplying  necessaries  to  that  Vessel ;  and  the  question  for  the 
decision  of  this  Tribunal  is,  whether  the  Appellants  are  entitled 
to  receive  out  of  the  proceeds  of  the  sale  of  the  Vessel  their 
charges  for  necessaries  supplied  to  the  Ship,  before  the  claim 
of  the  Respondent,  the  Transferee  of  the  Mortgagees,  is  satis- 
fied.   The  Respondent,  we  maintain,  had  no  locus  standi;  he 

(])  Law  Rep.,  8  A.  &  E.,  845. 
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had  no  legal  title  to  the  ship,  because  the  transfer  of  the  mort- 
gage to  him  was  not  registered.  The  Admiralty  Court  Act, 
1861,  24  Vict.  c.  10,  s.  5,  confers  a  right  to  sue  the  Ship  for 
necessaries  supplied,  unless  the  Owner  is  domiciled  in  England 
or  Wales;  and  sect.  35  expressly  enacts,  that  the  jurisdiction 
conferred  by  the  Act  may  be  exercised  either  by  proceedings 
in  rem  or  in  personam :  The  Pacific  (*).  A  statutory  right  to 
proceed  in  rem  implies  a  maritime  lien,  for  a  maritime  lien  is 
*the  very  foundation  of  proceedings  in  rem :  The  Bold  [164 
Buccleuch  (*) ;  The  General  Smith  (8) ;  The  Brig  Nestor  (4).  Ac- 
cording  to  general  Maritime  law  a  maritime  claim  has  prece- 
dence, and  is  entitled  to  priority  over  every  other  Claimant. 
Material  men  had,  before  the  Statutes,  8  &  4  Vict  c.  65,  and 
24  Vict  c.  10,  no  maritime  lien :  The  Neptune  (5) ;  Abbott  on 
Shipping,  ch.  3,  pt.  3,  p.  116  [11th  Ed.  by  Shee~].  There  is  no 
question  but  that  since  these  Statutes  a  lien  for  necessaries  lies 
on  the  Ship :  The  West  Friesland  (6) ;  The  Ella  A.  Clark  (*) ; 
The  Pacific  (x) ;  The  Alexander  Larsen  (*) ;  The  St.  Jago  de  Cuba  (9). 
The  Admiralty  Court  now  has  jurisdiction,  though  it  was 
formerly  denied  by  the  Common  Law  Courts :  Hoare  v.  Cle- 
ment (10).  The  Respondent,  or  those  he  claims  under,  are  es- 
topped from  denying  that  he  or  they  authorized  the  Master  to 
give  the  Appellants  the  orders  in  respect  of  which  this  claim 
arises,  they  having  received  the  benefit  of  the  work,  supplies, 
and  necessaries  to  the  Ship  in  respect  of  which  the  Appellants' 
claim  accrued. 

Mr.  Butt,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Respondent  : 
The  Respondent  had  sufficient  locus  standi  to  entitle  him  to 
defend  the  suit ;  he  was  the  Transferee  of  a  registered  mortgage 
from  the  Owners  of  the  Vessel.  An  unregistered  transfer  is 
valid  as  between  Transferor  and  Transferee:  The  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104,  sects.  55, 57) ;  Williams 
v.  AUsup  (ll) ;  The  Spirit  of  the  Ocean  (1J).    The  Appellants  could 

(")  Br.  &  L.,  248.  (T)  Br.  &  L.,  82. 
O  7  Moore's  P.  C.  Cases,  267.                 „  f)lW.  Rob.,  288. 

(*)  4  Wheaton's  Amr.  Rep.,  488,  (°)  9  Wheaton's  Amr.  Rep.,  416. 

(4)  1  Sumner,  Amr.  Rep.,  78.  (10)  2  Show.,  888. 
(■)  8  Hagg.  Ad.  Rep.,  129 ;  S.  C,  on       (1!)  10  C.  B.  (N.  S.),  417. 

appeal,  8  Enapp,  P.  C.  Cases,  94  (ia)  Br.  &  L.,  836. 
(•)  Swa.,  464. 
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have  no  right  to  proceed  against  the  Ship,  unless  under  the  4th 
and  5th  sections  of  the  Admiralty  Court  Act,  1861.  Those  sec- 
tions are  in  pari  materid  with  the  24  Vict.  c.  10,  s.  6,  and  must 
be  read  in  connection  with  the  11th  section  of  the  former  Act. 
Under  the  4th  section  the  Court  has  jurisdiction  over  a  claim 
for  building,  equipping,  or  repairing,  only  in  cases  where  at  the 
time  of  the  institution  of  the  cause  the  ship  is  under  arrest. 
165]  By  the  11th  section  of  the  24  Vict  *c.  10,  s.  5,  the  Court 
has  jurisdiction  over  any  claim  in  respect  of  any  mortgage  duly 
registered  under  the  Merchant  Shipping  Act,  1854.  The 
Claimant  under  the  4th  section  has  no  right,  therefore,  to 
institute  a  suit  until  the  Ship  has  been  arrested  at  the  instance 
of  some  other  Suitor.  A  registered  Mortgagee,  under  the  11th 
section,  may  arrest  the  Ship.  The  Act  gives  such  Mortgagee 
a  maritime  lien,  and  there  is  nothing  in  the  Act  which  provides, 
or  from  which  it  can  be  inferred,  that  the  relative  position  of  a 
Claimant  in  respect  of  repairs  or  necessaries  done  or  supplied 
to  a  British  or  a  British  Colonial  Ship,  and  a  Mortgagee  thereof, 
were  intended  to  be  altered  or  affected,  especially  to  the  pre- 
judice of  the  Mortgagee.  Admitting  that  the  Appellants  had 
a  maritime  lien,  yet  it  would  not  take  precedence  of  the  Re- 
spondent's mortgagee.  Necessaries  differ  from  Salvage :  Statute, 
3  &  4  Vict.  c.  65,  s.  6.  Neither  the  4th  nor  5th  section  gives 
to  the  Appellant  in  respect  of  repairs  a  maritime  lien.  The 
necessaries  were  supplied  without  the  knowledge  or  consent 
of  the  Respondent  or  Mortgagee,  who  are  not  bound  by  the  act 
of  the  Master.  It  is  inconsistent  with  a  Maritime  lien  to  make, 
as  the  5th  section  of  the  Act  of  1851  does,  the  right  of  suit  to 
depend  upon  the  domicile  of  the  Owners  at  the  time  of  the 
institution  of  the  suit.  The  observations  of  Dr.  Lushington  in 
The  Pacific  (*)  are  conclusive  against  any  maritime  lien  being 
conferred  by  that  section.  He  held  that  all  it  gave  to  parties 
in  the  position  of  the  Appellants  was  the  right  under  conditions 
to  sue  the  Ship. 

Their  Lordships'  judgment  was  pronounced  by 

The  Lord  Justice  Mellish  : 

This  is  a  suit  by  parties  who  performed  necessary  repairs  to 

O  Br.  &  L.  248-246. 
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a  Ship  to  obtain  payment  by  the  sale  of  the  Ship,  under  the 
5th  section  of  the  Admiralty  Court  Act,  1861.  The  question  to 
be  determined  is,  whether  their  right  to  be  paid  out  of  the  pro- 
ceeds of  the  Ship  takes  precedence  of  previous  mortgage  on 
the  Ship.  The  mortgage  had  been  assigned  to  the  Defendant 
in  the  suit,  but  it  is  admitted  that  that  makes  no  difference 
in  the  rights  of  the  parties. 

♦There  have  been  several  cases  in  the  Court  of  Admiralty  [166 
on  this  point,  and  the  decisions  are  to  a  certain  extent  conflict- 
ing. Dr.  Lushington  appears  in  the  first  instance  to  have  de- 
termined the  question  in  accordance  with  the  decisions  which 
had  been  come  to  under  the  previous  Act  respecting  necessa- 
ries supplied  to  Foreign  Ships,  viz.,  that  a  Maritime  lien  was 
created  from  the  time  that  the  supplies  were  furnished,  and 
that,  therefore,  having  such  Maritime  lien,  the  party  who  sup- 
plied the  necessaries  took  precedence  of  a  Mortgagee.  But  in 
the  case  of  The  Pacific  (*),  after  giving  full  attention  to  the  case, 
and  re-considering  his  former  decision,  Dr.  Lushington  came  to  a 
contrary  opinion,  and  determined  that  no  lien  was  created  until 
the  suit  was  commenced,  and  that  accordingly  the  Mortgagee 
took  precedence.  Dr.  Lushington  again  affirmed,  in  the  case 
of  The  Troubadour  (*),  the  decision  he  had  arrived  at  in  Tht 
Pacific. 

In  the  present  case  the  learned  Judge  of  the  Court  of  Ad- 
miralty thought  he  was  bound  by  the  previous  decisions  of 
Dr.  Lushington;  but  in  his  judgment  he  acknowledged  that,  if 
the  matter  had  been  res  nova,  and  he  had  not  been  bound  by 
the  previous  decisions,  he  should  himself  have  come  to  a  con- 
trary conclusion.  Therefore,  the  question  has  to  be  deter- 
mined by  their  Lordships,  and  it  may  be  said,  perhaps,  that 
as  far  as  authority  is  concerned,  the  authorities  are  very  equally 
balanced. 

It  is  clear  that,  previous  to  the  passing  of  the  8  &  4  Vict  c. 
65,  the  Court  of  Admiralty  had  no  jurisdiction  in  the  case  of 
necessaries  supplied  to  a  ship,  and  that  the  supply  of  such 
necessaries  did  not  give  any  Maritime  lien  upon  a  Ship.  It  is 
perfectly  true,  that  for  many  years  prior  to  the  time  of  Charles 
TL  the  Court  of  Admiralty  had  claimed,  and  to  a  considerable 
extent  exercised,  such  a  jurisdiction ;  but  the  Courts  of  Com- 
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mon  Law  in  the  time  of  Charles  II.,  and  subsequently,  had  pro- 
hibited them  from  exercising  that  jurisdiction  on  the  ground 
that  they  never  possessed  it.  Subsequently,  in  the  case  of  The 
Neptune  (1),  it  was  decided  by  this  Tribunal  that  there  was  no 
such  j urisdiction.  Therefore,  notwithstanding  this  jurisdiction 
was  practically  exercised  for  years,  it  must  be  taken  now  to  be 
167]  conclusively  the  law  *that  the  Court  of  Admiralty,  by  the 
law  of  England,  never  had  jurisdiction  in  a  suit  for  necessaries 
supplied  to  a  Ship,  and  necessaries  so  supplied  did  not  give  a 
Maritime  lien  upon  a  Ship. 

The  first  Act  which  altered  this  state  of  the  law  was  the  3  ft  4 
Vict.  c.  65.     The  6th  section  of  that  Act  is  in  these  terms : 

"  Be  it  enacted,  that  the  High  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  claims  and  demands  whatsoever,  in 
the  nature  of  salvage  for  services  rendered  to  or  damage  received 
by  any  Ship  or  sea-going  Vessel,  or  in  the  nature  of  towage,  or 
for  necessaries  supplied  to  any  Foreign  Ship  or  seargoing  Vessel, 
and  to  enforce  payment  thereof,  whether  such  Ship  or  Vessel 
may  have  been  within  the  body  of  a  County  or  upon  the  high 
Seas  at  the  time  when  the  services  were  rendered,  or  damage 
received,  or  necessaries  furnished  in  respect  of  which  such  claim 
is  made." 

In  the  construction  of  this  section  it  has  been  held  in  several 
cases  in  the  Court  of  Admiralty  that  there  is  a  Maritime  lien  in 
the  case  of  supplies  and  necessaries  furnished  to  a  Foreign 
Ship ;  and  their  Lordships  do  not  mean  to  intimate  any  doubts 
as  to  the  validity  of  those  decisions ;  but  they  are  of  opinion, 
that  those  decisions  may  be  supported  upon  the  ground  that, 
though  it  is  perfectly  true  that  the  only  words  used  in  the  sec- 
tion are  "  that  the  High  Court  of  Admiralty  shall  have  jurisdic- 
tion"—  which  words  seem  hardly  sufficient  in  themselves  to 
create  a  Maritime  lien  —  yet,  looking  at  the  subject-matter  to 
which  that  section  relates,  it  appears  designed  to  enlarge  the 
jurisdiction  which  the  Court  of  Admiralty  already  had  in  mat- 
ters forming  the  subject  of  a  Maritime  lien.  These  are  strong 
grounds  for  holding  that,  as  respects  salvage  and  as  respects 
collision,  which  already  gave  a  Maritime  lien  when  they  occurred 
on  the  high  Seas,  it  was  intended  that  they  should  also,  when 
they  occurred  in  the  body  of  a  County,  equally  give  a  Maritime 

(')  1  Knapp'e  P.  C.  Cases,  94. 


VOL.  IV.J                  CASES  IN  THE  PRIVY  COUNCIL.  523 

J.  C. Johnson  v.  Black.    The  "  Two  Ellens." 1872 

lien ;  and  that  being  so  as  to  Salvage  and  collision,  it  might  be 
well  said  that,  "  necessaries"  immediately  following,  it  was  in* 
tended  that  the  same  rule  should  apply  in  the  case  of  necessaries. 

That  being  so,  the  case  then  comes  to  the  decision  of  the 
Statute  in  question ;  and  it  may  be  observed,  that  the  mortgage 
of  Ships  is  a  security  which  is  well  known,  and  which  has  ex- 
isted in  this  *Country  for  many  years.  It  is  quite  clear  [168 
that,  according  to  the  decision  of  the  Courts  of  Common  Law, 
and  according  to  the  express  provisions  of  the  Merchant  Shipping 
Act,  which  say  that  a  Mortgagee  is  not  to  be  deemed  an  Owner 
except  for  the  purpose  of  enforcing  his  security,  a  Mortgagee 
was  never  liable  at  Common  Law  for  supplies  furnished  to  the 
Mortgagor,  while  the  Mortgagor  continued  in  possession  of  the 
Ship. 

Then  the  question  is,  did  the  Legislature  intend  to  alter  that 
rule,  and  to  say  that,  in  certain  cases  specified  in  the  6th  section, 
instead  of  the  Mortgagee  having  precedence  over  the  Material 
man  who  had  furnished  supplies  to  the  Ship  on  the  credit  of 
the  Mortgagor  remaining  in  possession,  that  rule  should  be  al- 
tered, and  that  the  Material  man  should  take  precedence  ? 

Now,  if  the  rights  of  different  classes  were  to  be  altered,  one 
certainly  would  expect  that  such  an  alteration  should  be  expres- 
sed in  tolerably  clear  terms.  The  4th  section,  which  begins 
this  subject,  says  this : 

"  The  High  Court  of  Admiralty  shall  have  jurisdiction  over 
any  claim  for  building,  equipping,  or  repairing  of  any  Ship,  if 
at  the  time  of  the  institution  of  the  cause  the  Ship  or  the  pro- 
ceeds thereof  are  under  the  arrest  of  the  Court" 

It  is  admitted  by  Dr.  Deane,  and  their  Lordships  think  it  is 
quite  clear,  that  that  4th  section  does  not  give  any  Maritime 
lien,  because  it  only  gives  jurisdiction  in  respect  of  "  any  claim 
for  building,  equipping,  or  repairing  of  any  Ship,  if  at  the  time 
of  the  institution  of  the  cause  the  Ship  is  under  arrest  of  the 
Court,  or  the  proceeds  thereof."  Now,  it  certainly  would  be 
absurd  to  say  that  the  question,  whether  the  Mortgagee  is  or  is 
not  to  take  precedence  over  a  person  who  had  either  built  or 
repaired  or  equipped  a  Ship,  should  depend  upon  the  accidental 
circumstance,  whether  some  third  person  had  happened  to  com- 
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mence  a  suit  in  the  Court  of  Admiralty  and  arrest  the  Ship. 
That  would  certainly  be  a  most  irrational  construction,  and, 
therefore,  it  seems  clear  that  that  section  at  any  rate  does  not 
give  any  Maritime  lien,  but  merely  entitles  the  person  who  has 
done  the  repairs  or  built  the  Ship  to  be  paid  out  of  the  proceeds, 
in  preference  at  any  rate  to  the  Owner,  to  whom  the  proceeds 
would  otherwise  be  given  up. 

169]  *The  5th  section,  which  immediately  follows, is:  "The 
High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim 
for  necessaries  supplied  to  any  Ship  elsewhere  than  in  the  port 
to  which  the  Ship  belongs,  unless  it  is  shown  to  the  satisfaction 
of  the  Court  that  at  the  time  of  the  institution  of  the  cause 
any  Owner  or  part  Owner  of  the  ship  is  domiciled  in  England 
or  Wales." 

The  question  is,  does  that  give  a  maritime  lien  ?  Dr.  Lush- 
ingion,  in  the  case  of  The  Pacific  (*)  and  in  the  case  of  The  Trow- 
badour  (*),  has  decided  that  it  does  not,  for  a  reason  which 
appears  to  their  Lordships  by  itself  to  be  amply  sufficient, 
namely,  that  the  jurisdiction  of  the  Court  of  Admiralty  is  not 
made  by  this  section  to  depend  upon  what  is  the  slate  of  things 
at  the  time  when  the  supply  is  furnished,  but  is  made  to 
depend  upon  what  is  the  state  of  things  at  the  time  when  the 
suit  is  instituted ;  namely,  whether  there  is  at  that  time  an 
Owner  of  the  Ship  domiciled  in  England.  It  is  contended  on 
the  part  of  the  Appellants  that  the  Maritime  lien  attaches 
directly  the  supplies  are  furnished.  But  suppose  that  there  is 
an  Owner  at  the  time  domiciled  in  England,  then  it  is  clear 
that  the  Court  of  Admiralty  has  no  jurisdiction ;  and  how  can 
the  Maritime  lien  attach  if  things  had  not  happened  which 
gave  the  Court  of  Admiralty  any  jurisdiction  over  the  matter 
at  all  ?  How  can  it  be  said  that  there  is  something  inherent  in 
the  Ship  which  constitutes  a  charge  on  the  Ship  when  there  is 
actually  no  mode  of  enforcing  it  at  all,  and  the  Ship  is  perfectly 
free  from  it  ?    Therefore,  in  that  case  it  does  not  attach. 

Suppose  the  Owner  leaves  England,  and  becomes  domiciled 
elsewhere,  does  it  then  attach  ?  And  suppose  he  comes  back 
again,  does  it  cease  to  attach  ?  It  appears  to  their  Lordships 
that  it  is  altogether  inconsistent  that  a  Maritime  lien  should 
exist  on  Monday,  and  should  not  exist  on  Tuesday,  and  should 
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then  revive  on  Wednesday.  A  Maritime  lien  must  be  some- 
thing which  adheres  to  the  Ship  from  the  time  that  the  facts 
happened  which  gave  the  Maritime  lien,  and  then  continues 
binding  on  the  Ship  until  it  is  discharged,  either  by  being 
satisfied  or  from  the  laches  of  the  Owner,  or  in  any  other  way 
by  which,  by  law,  it  may  be  discharged.  It  commences  and 
there  it  continues  binding  on  the  Ship  until  it  comes  to  an  end. 
It  would  involve  this  absurdity,  *that  the  rights  of  all  [170 
other  parties  would  be  shifted  according  as  this  Maritime  lien 
existed  or  not,  as  in  the  instance  which  has  been  put  during 
the  argument,  if  goods  were  sold  to  a  Shipowner  who  was  an 
Englishman,  and  domiciled  and  resident  in  England,  then  of 
course  the  man  who  so  repaired  or  furnished  supplies  for  the 
Ship  has  no  remedy  at  all  by  law  except  a  personal  action 
against  the  owner.  Suppose  that  man  becomes  bankrupt, 
then  he  has  no  remedy  except  to  prove  against  his  estate.  The 
Trustee  sells  his  Ship,  as  he  must  do  under  the  bankruptcy.  If 
he  sells  it  to  a  man  who  is  also  an  Englishman  living  in  England, 
then  no  right  accrues,  and  he  is  left  solely  to  his  remedy 
against  the  Bankrupt.  But,  if  at  any  time,  within  six  years 
I  presume,  when  it  may  be  barred  by  the  Statute  of  Limitations, 
and  I  do  not  know  whether  that  would  make  any  difference, 
yet  if  at  any  future  time  that  Ship  becomes  the  property  of  a 
v  man  who  happens  to  be  domiciled  in  the  Colonies,  then  it  is 
said  the  right  is  to  attach  to  it,  and  it  may  be  seized  against 
anybody,  and  all  the  interests  of  the  real  Owners  of  the  Ship  at 
that  time  may  be  sacrificed  for  the  purpose  of  paying  the  man 
who  had  simply  furnished  supplies  on  the  credit  of  an  Owner 
who  became  Bankrupt 

Therefore,  their  Lordships  think  it  is  quite  sufficient  to  say 
that,  according  to  the  true  construction  of  this  section,  the  res, 
the  ship,  does  not  become  chargeable  with  the  debt  for  neces- 
saries until  the  suit  is  actually  instituted,  and  that  all  valid 
charges  on  the  ship  to  which  any  person  other  than  the  Owner 
of  the  Ship  who  is  liable  for  the  necessaries  is  entitled  must 
take  precedence. 

Their  Lordships,  therefore,  will  humbly  recommend  Her 
Majesty  that  this  appeal  be  dismissed  with  costs. 

Solicitors  for  the  Appellants :  Wcstatt  $  Roberts. 
Proctors  for  the  Respondent :  Dyke  $  Stokes. 
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J.C.,  Feb.,  2, 8,  6,  7, 8,  21, 1872. 

171]  *David  Duncan  and  others,  Appellants ; 

and 
Daniel  Augustus  Koster,  Respondent. 

Law  Reports,  4  Privy  Council  Cases,  171. 

THE  "  TEUTONIA." 

ON  APPEAL  FROM  THE  HIGH  COURT  OP  ADMIRALTY. 

Freight — tfon-deUverp  of  Cargo— Imminence  of  War — Deviation —  Seasonable 

delay— Charterparty,  construction  of 

The  Master  of  a  Prussian  Vessel,  a  subject  of  the  King  of  Prussia,  having  on 
board  a  cargo  of  nitrate  of  soda  (contraband  of  War)  under  a  Charterparty  and 
BUI  of  Lading  from  Pisagua,  bound  to  Cork,  Cows,  or  Falmouth,  for  orders  to 
proceed  to  any  safe  port  in  Great  Britain  or  on  the  Continent  between  Boor*  and 
Hamburgh, both  included,  and  there  deliver  the  cargo, "the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  risk,  dangers,  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  and  kind  soever  excepted ;"  ar- 
rived at  Falmouth  on  the  10th  of  July,  1870,  and  received  orders  on  the  11th  of 
that  month  to  proceed  to  the  French  port  Dunkirk,  and  there  deliver  her  cargo. 
On  the  Ship's  arrival  off  Dunkirk  on  the  16th,  the  Master  was  informed  by  a 
French  Pilot  that  War  had  broken  out  between  France  and  Prussia,  whereupon 
the  Master  put  back  to  the  Downs  to  make  inquiries,  and  anchored  there  on  the 
17th,  which  was  Sunday.  On  the  18th,  having  telegraphed  to  the  Owner  of  the 
Vessel  for  instructions,  he  was  ordered  not  to  go  to  Dunkirk,  and  on  the  19th  he 
put  into  Dover,  where  he  was  informed,  as  the  fact  was,  that  War,  which  had 
been  imminent  from  the  10th,  had  been  declared  between  France  and  the  North 
German  Confederation,  formal  declaration  thereof  having  been  given  as  upon  the 
19th  of  July: 

Held  (affirming  the  decision  of  the  Admiralty  Court),  that  the  Master  was  jus- 
tified in  putting  back  to  the  Downs  for  the  purpose  of  ascertaining  whether  War 
had  been  declared,  and  was  guilty  of  no  improper  deviation  or  delay  in  not  re- 
turning to  Dunkirk  before  the  19th  of  July,  when  War  was  actually  declared : 

Held,  further,  that  the  Master  committed  no  breach  of  contract  in  refusing  to 
deliver  the  Cargo  at  Dunkirk,  and  as  the  Charterparty  provided  what  freight 
172]  was  to  be  paid  if  the  Cargo  was  delivered,  the  delivery  at  Dover  *was 
within  the  terms  of  the  Charterparty,  and  the  Master  was  entitled  to  freight  for 
the  Cargo  from  the  Owners  before  delivery  thereof. 

Semble :  Where  a  Master  receives  credible  information  that  if  he  continues 
in  the  direct  course  of  his  voyage  his  Ship  will  be  exposed  to  some  imminent 
peril,  as  from  Pirates,  or  Icebergs,  or  other  dangers  of  navigation,  he  is  justified 
in  pausing  and  deviating  from  the  direct  course,  and  taking  any  step  that  a  pru- 
dent man  would  take  for  the  purpose  of  avoiding  the  danger. 

* Present :  Sir  James  William  Colvtlle,  The  Lord  Jubtice  Mkt.ltkw,  Sib 
Montague  Edward  Smith,  and  Sir  Robert  Porrett  Collier. 
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This  cause  was  instituted  under  the  6th  section  of  the  Admi- 
ralty Court  Act,  1861,  by  the  Assignees  of  a  Bill  of  lading  of  the 
Cargo  of  the  Teuionia,  against  that  Ship  and  freight,  and  her 
Owners,  who  intervened,  to  recover  damages  for  a  breach  of 
contract  in  not  delivering  her  Cargo  at  Dunkirk,  according  to  the 
terms  of  the  Charterparty,  and  for  not  delivering  the  Cargo  to 
the  Consignees  at  Dover ,  the  Master  refusing  to  deliver  the 
Cargo  except  on  payment  of  freight. 

The  Teuionia  was  a  German  Vessel,  the  Owners,  as  well  as 
the  Respondent  and  the  Master  of  the  Teutonia,  were  German 
subjects  of  the  then  King  of  Prussia,  and  now  the  Emperor  of 
Germany. 

In  the  Month  of  April,  1870,  whilst  the  Teutonia  was  lying  in 
the  port  of  Pisagua,  Messrs.  Sowers,  Duncan,  $  Co.,  caused  to  be 
shipped  on  board  that  Ship  certain  goods,  consisting  of  2,742 
bags  of  nitrate  of  Soda,  to  be  carried  in  the  Ship  from  Pisagua 
to  Cork,  Cowes,  or  Falmouth,  for  orders,  and  thence  to  a  port  as 
ordered  upon  the  terms  of  the  following  Bill  of  lading : 

"  Shipped  in  good  order  and  well-conditioned,  by  Sowers, 
Duncan  $  Co.,  of  Valparaiso,  upon  the  Ship  Teuionia,  whereof 
Koster  is  master  for  this  present  voyage,  and  now  lying  in  the 
port  of  Pisagua,  and  bound  for  Cork,  Cowes,  or  Falmouth,  for 
orders,  2,742  bags,  weighing  in  all  7,623  quintals  net  Spanish 
weight,  being  marked  and  numbered  as  per  margin,  to  be  de- 
livered in  the  like  good  order  and  well-conditioned  at  port  of 
discharge,  the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
aqd  every  other  dangers  tod  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  and  kind  soever  excepted,  unto 
Messrs.  Fox,  Duncan,  $  Co.,  or  assigns.  Freight  for  the  said 
goods  to  be  paid  as  per  charterparty  with  primage  and  average 
accustomed.  In  witness  whereof  the  Master  or  purser  of  the 
said  Ship  or  Vessel  hath  affirmed  to  *three  Bills  of  lading,  [173 
all  of  this  tenor  and  date,  the  one  of  which  Bills  being  accom- 
plished, the  others  to  stand  void.  Dated  in  Pisagua,  this  5th 
day  of  April,  1870." 

The  Ship,  with  the  goods  on  board,  proceeded  to  Falmouth 
for  orders ;  and  the  Appellants  then  ordered  her  to  proceed  with 
the  Cargo  to  the  port  of  Dunkirk,  and  there  deliver  the  same. 
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She  accordingly  proceeded  to  Dunkirk,  and  arrived  off  that  port 
at  about  midnight  of  the  16th  of  July,  1870,  when  the  Vessel 
was  boarded  by  a  French  Government  Pilot,  who  informed  the 
Master  that  War  had  been  declared  between  France  and  Ger- 
many. The  Teutonia  could  not  have  entered  the  port  of  Dunkirk 
until  the  afternoon  of  the  next  day,  there  not  being  enough 
water  to  allow  of  her  passing  the  bar. 

On  receiving  this  information  from  the  Pilot,  the  Master  of 
the  Teutonia,  who  had  previously  heard  that  War  was  imminent 
between  France  and  Germany,  thought  it  prudent  and  proper  to 
proceed  with  his  Ship  to  the  Downs,  in  order  to  make  inquiries ; 
and  anchored  off  there  on  Sunday  morning  the  17th  of  July, 
1870.  He  then  telegraphed  to  the  Owners  of  the  Ship,  and 
having  received  a  telegram  in  reply  on  the  19th  of  July,  took 
his  Vessel  into  Dover  Harbor,  which  was  the  nearest  and  safest 
place  for  the  Ship  to  put  into.  He  was  there  told  by  the  Ger- 
man Consul,  that  on  the  18th  of  July  War  had  been  declared 
between  France  and  Germany. 

The  Appellants  did  not  order  the  Ship  to  proceed  to  any 
other  port  but  Dunkirk,  and  as  the  Appellants  never  tendered 
to  the  Master  of  the  Ship  the  freight  mentioned  in  the  Bill  of 
lading  nor  any  proper  pro  ratd  freight,  he  refused  to  deliver  to 
them  the  Cargo  at  Dover. 

The  cause  was  instituted  by  the  Appellants  against  the  Ship 
to  recover  damages  on  account  of  the  Ship  not  having  proceeded 
with  the  Cargo  to  Dunkirk,  and  not  having  delivered  the  same 
to  the  Appellants  without  payment  of  freight. 

The  cause  was  heard,  and  on  the  28th  of  March,  1871,  the 
Judge  of  the  Admiralty  Court  (The  Bight  Hon.  Sir  Robert 
Phittimvre)  gave  judgment,  dismissing  the  Appellants'  suit  with 
costs  (*). 

174]  *Mr.  Butt,  Q.C.,  and  Mr.  E.  G.  Clarkson,  for  the  Appel- 
lants : 

This  suit  is  instituted  under  the  6th  section  of  the  Admiralty 
Court  Act,  1861,  which  gives  the  High  Court  of  Admiralty  juris- 
diction over  claims  by  the  Owner,-  Consignee,  or  Assignee  of  a 
Bill  of  lading  of  goods  carried  in  any  Ship  into  any  port  in  Eng- 
land or    Wales,  for  damage  done  to  such  goods  by  the  negli- 

(»)  Law  Rep.,  8  A.  &  E.,  894. 
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gence,  or  misconduct,  or  breach  of  duty  or  of  contract  of  the 
Owner,  Master,  or  crew  of  such  Ship,  unless  such  Owner  is 
domiciled  in  England  or  Wales,  Thus  allowing  an  action  against 
the  Ship,  or  proceeding  in  rem,  where  there  was  practically  no 
Common  law  remedy  for  damage  or  breach  of  contract  regard- 
ing the  Cargo,  from  the  causes  specified.  It  is  of  such  a  breach 
of  contract  that  we  complain  here,  and  took  proceedings  below. 
Admitting,  that  if  War  had  actually  broken  out  between  France 
and  Prussia  at  the  time  the  Master  of  the  Teutonia  refused  to 
proceed  to  Dunkirk,  his  refusal  would  have  been  justified ;  we 
say  that  at  the  time  the  orders  were  given  to  the  Master  to  pro- 
ceed to  Dunkirk,  the  parties  were  in  the  same  position  as  if 
Dunkirk  had  been  the  only  port  named  in  the  Charterparty  and 
Bill  of  lading.  The  Master's  sailing,  therefore,  to  the  Downs, 
and  thence  to  Dover,  was  a  breach  of  contract  not  warrantable 
by  the  state  of  things  at  the  time.  The  evidence  shows  that 
War  was  not  formally  declared  before  the  19th  of  July,  whereas, 
the  Master  could,  and  was  bound  to,  have  entered  the  port  of 
Dunkirk  on  the  17th,  and  the  Cargo  might  have  been  delivered 
on  the  18th.  The  only  proper  evidence  of  the  date  of  the  com- 
mencement of  hostilities  between  two  Foreign  States  is  the 
declaration  of  War  transmitted  by  a  British  Ambassador  to  the 
Secretary  of  State  in  this  Country :  TheUuson  v.  Gosling  (*).  Di- 
plomatic correspondence  is  not  sufficient,  Rex  v.  Franklin  (*), 
much  less  mere  rumor,  which  the  Master  acted  on :  Aitkinson 
v.  Ritchie  (8).  There  was  no  declaration  of  War  until  the  19th 
of  July,  when  War  was  formally  declared  by  the  French  Go- 
vernment. Such  declaration  was  the  only  evidence  of  the 
existence  of  War,  The  Eliza  Ann  (4),  and  would  have  made  the 
completion  of  the  *contract  by  the  Master  illegal :  The  [175 
Nayade  (5).  But  the  Cargo,  instead  of  having  been  delivered  at 
Dunkirk,  as  it  ought  to  have  been,  before  that  day,  was  by  the 
breach  of  contract  by  the  Master  carried  into  Dover,  and  the 
Appellants  were  entitled  to  the  goods  without  payment  of 
freight:  Abbott  on  Shipping,  p.  453  [11th  Ed.];  Parsons  on 
Shipping,  vol.  i.,  p.  329;  Esposito  v.  Bowden  (8);  TindaU  v. 

O  4  Eup„  266.  («)  1  Dod.,  244. 

O  17  How.,  St.  Tr.,  638.  (•)  *  Rob.,  261. 

0 10  East,  580.  O  7.  B.  &  B.,  768. 
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Taylor  (*) ;  ifeti  v.  Hoskins  (*).  "Where  the  original  contract  is 
ended,  the  acts  of  the  parties  must  raise  an  implied  contract 
before  freight  can  become  due :  Osgood  v.  Growing  (*) ;  The  So- 
blomsiem  (*) ;  and  there  is  no  authority  for  giving  a  pro  raid 
Uineris  freight :  The  Newport  (*) ;  The  Fortuna  (6) ;  which  would 
be  an  exercise  of  an  equitable  jurisdiction  not  given  by  sect.  6 
of  the  Admiralty  Court  Act,  1861,  The  Court  of  Admiralty  can 
only  exercise  a  Common  law  jurisdiction,  The  Don  Francisco  (J), 
unless  an  equitable  jurisdiction  is  conferred  on  it,  which  is  not 
given  by  the  6th  section  of  the  Admiralty  Court  Act,  1861. 

Mr.  Milward,  Q.C.,  and  Mr.  A.  Cohen,  for  the  Respondent : 

The  judgment  of  the  Judge  of  the  Court  of  Admiralty  is  the 
only  one  that  could  have  been  pronounced  in  the  circumstances 
of  the  case.  The  question  is  not  when  the  "War  actually  broke 
out,  but  whether  at  the  time  when  the  Teutonia  was  off  Dunkirk, 
and  the  Master  was  informed  by  the  Pilot  that  "War  was  likely 
to  be  declared,  though  it  had  not  been  actually  declared,  between 
France  and  Prussia,  it  was  so  imminent  as  to  justify  the  Master's 
abstaining  from  entering  the  port  at  Dunkirk.  A  state  of  War 
may  exist  independently  of,  and  prior  to,  a  declaration  of  War : 
The  Nayade  (*) ;  The  Arid  (•) ;  PhMmore's  Comm.  on  Interna- 
tional Law,  vol.  iii.,  ch.  v.,  li.  Apprehension  of  danger,  if 
founded  upon  reasonable  information,  would  justify  the  devia- 
tion or  delay  on  the  part  of  the  master :  Parsons,  Law  of  Ship- 
ping, vol.  ii.,  299-300-1 ;  1  Phillips  on  Insurance,  "So.  1028 ; 
Arnould  on  Marine  Insurance,  vol.  i.,  470  [4th  Ed.] ;  Drisccl  v. 
176]  Passmore  (10) ;  Post  v.  Phoenix  ^Insurance  Co.  Ql).  Here 
the  information  given  by  the  French  Pilot  at  Dunkirk  and  the 
general  rumor  of  War  were  sufficient  to  justify,  first  the  Vessel 
going  to  the  Downs,  and  then  the  sailing  into  Dover  harbor. 
The  evidence  tends  to  show  that  if  a  state  of  War  did  not  exist 
on  the  16th  of  June  War  was  imminent,  and  it  certainly  did  exist 
on  the  19th.  The  17th  of  June  was  a  Sunday,  when  no  informar 
tion  could  be  obtained.    A  reasonable  delay  was,  therefore, 

Q)  4  E.  &  B.,  219.  O  Lush.,  468. 

(•)  6  E.  &  B.,  953.  O  4  Rob.,  261. 

{•)  2  Camp.,  398.  O  11  Moore's  P.  C.  Cases,  llfr-129. 

(*)  Law  Rep.,  1  A  &  E.,  293.  £•)  1  B.  &  P.,  200. 

(»)  Swa.,  385.  (")  10  Johnson's  N.  T.  Sup.  Ct  Rep., 

(•)  1  Edw.,  56.  78. 
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justifiable,  and  there  was  no  breach  of  the  contract  before  the 
actual  performance  of  it  became  illegal :  Parsons,  Law  of  Ship- 
ping, vol.  ii.,  p.  332 ;  Pole  v.  Cetcovitch  (l) ;  Avery  v.  Bowden  (*). 
It  was  the  act  of  the  Appellants  in  naming  Dunkirk  only  for  de- 
livery of  the  cargo  that  rendered  the  performance  of  the  contract 
impossible.  The  performance  of  the  contract  having  been  pre- 
vented by  the  War  between  France  and  Prussia,  the  Master  was 
entitled  to  refuse  to  deliver  up  the  goods  without  payment  of 
freight:  Maclachlan  on  Shipping,  pp.  405-407;  Shield  v. 
Wilkzns  (8) ;  Tindall  v.  Taylor  (4).  If  the  order  to  deliver  at  Dun- 
lark  became  in  the  state  of  circumstances  rescinded,  there  was 
substantially  no  order,  and  the  Master  was  entitled  to  put  into 
any  port  within  the  terms  of  the  charterparty :  Sieveking  v. 
Maas  (5).  If  a  voyage  is  interrupted  there  may  be  a  claim  pro 
ratd  for  freight :  Curling  v.  Long  (•) ;  Luke  v.  Lyde  (J) ;  and 
freight  is  due  even  when  the  Master  has  lost  some  of  the  goods 
by  his  own  negligence :  The  Norway  (*).  In  The  Hoop  (9)  freight 
and  expenses  were  decreed  to  the  Master,  although  the  contract 
was  illegal  and  dissolved.  The  same  principle  as  to  freight  pro- 
raid  itineris  is  recognised  by  the  Scotch  Law :  Wilson  v.  Ben- 
nett (w) ;  Belts  Princ.  of  the  Law  of  Scotland,  §§  425-6. 

Judgment  was  reserved  and  now  pronounced  by 

The  Lord  Justice  Mellish  : 

This  is  an  appeal  in  a  cause  instituted  under  the  6th  section  of 
*the  Admiralty  Court  Act,  1861,  on  behalf  of  Messrs.  Duncan,  [177 
Fox,  £  Co.,  the  Consignees  of  a  Bill  of  lading  of  the  Cargo  laden 
on  board  the  Ship  Teutonia,  against  that  Ship  and  her  freight, 
and  against  the  Owner  of  the  Vessel. 

The  Teutonia  was  a  Prussian  Brig,  subject  to  the  laws  of 
Prussia,  and  her  Master  and  crew  were  subjects  of  the  King  of 
Prussia.  The  Bill  of  lading,  dated  the  5th  of  April,  1870,.  was 
as  follows :  [His  Lordship  read  the  document,  ante,  p.  172.] 

And  by  the  charterparty  referred  to  in  the  Bill  of  lading  it 

0) 9  C.  B.  (N.S.),  480.  0 1  B.  &  P.,  684. 

(*)5E.& B., 714.  0) 2 Burr.,  882. 

(■)  5  Ex.,  804.  (■)  Br.  &  L.,  877. 

(4)  4  E.  &  B.,  219.  (•)  1  Rob.,  196. 

(•)  6  E.  &  B.,  670.  (")  10  March,  1809, 15  Fao.  Deck.,  251. 


'   532  CASES  IN  THE  PRIY Y  COUNCIL.  [L.  R. 

1872  The  "  Teatonia."  J.  C. 

was  agreed  that,  H  after  receiving  on  board  the  said  Cargo,  the 
said  Vessel  shall  proceed  either  to  Cork,  Cowes,  or  Falmouth,  at 
the  option  of  the  Master,  where  he  shall  receive  orders  from 
Charterers'  Agents  within  three  days  after  his  arrival  to  pro- 
ceed to  any  one  safe  port  in  Great  Britain  or  on  the  Continent 
between  Havre  and  Hamburgh,  both  included,  and  there,  accord- 
ing to  Bills  of  lading  and  Charterparty,  deliver  the  Cargo. 
Freight  to  be  paid  in  manner  herein  mentioned  on  a  true  and 
right  delivery  of  the  Cargo  in  the  port  of  discharge  at  and  after 
the  rate  of  45s.  British  sterling  per  ton." 

The  Vessel  arrived  at  Falmouth  on  the  10th  of  July ;  and  the 
Master,  whilst  there,  heard  rumors  that  War  was  probable  be- 
tween France  and  Prussia.  On  the  11th  of  July,  the  Master 
received  orders  from  the  Consignees  to  discharge  the  cargo  at 
Dunkirk  ;  and  he,  at  once  set  sail  for  Dunkirk,  and  arrived  at  a 
distance  of  about  fourteen  miles  off  that  port,  at  12  o'clock  at 
night  of  the  16th,  which  was  a  Saturday ;  and  the  Master  says 
that,  after  laying-to  for  about  two  hours,  a  regular  Pilot,  in  offi- 
cial uniform,  came  on  board ;  that  he  asked  the  Pilot  about  the 
War ;  that  the  Pilot  told  him  it  had  been  declared  two  days 
ago ;  that  he  asked  the  Pilot  where  he  could  bring  to  in  safety, 
so  that  he  might  ascertain  whether  "War  was  actually  declared  or 
not ;  that  the  Pilot  offered  to  take  him  to  Flushing,  or  the  Doxons, 
or  wherever  he  liked.  The  Master  elected  to  go  to  the  Dotons ; 
and  he  anchored  there  on  Sunday  morning,  the  17th,  at  10  o'clock. 
He  says,  that  on  that  day  he  could  obtain  no  advice  or  informa- 
tion ;  that  on  the  Monday,  the  18th,  he  was  on  shore  at  Deal, 
and  the  German  Consul  told  him  that  War  had  broken  out 
He  telegraphed  to  the  Owner,  who  was  his  father,  and  received 
178]  an  answer,  forbidding  *him  to.  go  to  Dunkirk ;  and  on 
Tuesday  the  19th  he  took  the  Ship  into  Dover,  as  the  nearest 
port.  On  the  same  19th  of  July,  the  French  declaration  of 
War  was  delivered  to  the  Prussian  Government  at  Berlin,  which 
was  known  the  same  day  by  telegraph  in  England.  On  the  23rd 
of  July,  an  Agent  of  the  Plaintiffs  went  to  Dover,  and  required 
the  Master  to  proceed  to  Dunkirk,  which  he  refused  to  do. 
Afterwards,  on  the  1st  of  August,  the  Plaintiffs  required  the 
Master  to  deliver  them  the  Cargo  at  Dover,  which  he  refused 
to  do  unless  he  was  paid  his  freight. 

Under  these  circumstances,  the  Plaintiffs  allege,  that  the 
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Master  has  committed  two  breaches  of  contract  or  duty ;  first, 
in  refusing  to  proceed  to,  and  deliver  the  Cargo  at,  Dunkirk ; 
and,  secondly,  they  complain  that,  when  the  performance  of  the 
contract  became  impossible,  and  the  contract  was,  as  they  al- 
lege, dissolved  by  the  War,  the  Master  was  not  justified  in  re- 
fusing to  deliver  the  Cargo  to  the  Plaintiffs  at  Dover  without 
payment  of  freight. 

The  first  question  to  be  considered  is,  whether  the  Master 
was  bound  to  have  entered  the  port  of  Dunkirk  on  the  17th  of 
July ;  and  on  that  question,  the  learned  Judge  in  the  Court  be- 
low has  found  that,  on  the  16th  of  July,  the  Teutonia  could  not 
have  entered  the  port  of  Dunkirk  with  her  Cargo  without  being 
exposed  to  the  penalties  of  trading  with  the  enemy  of  her 
Country ;  but  that,  if  this  was  an  erroneous  application  of  the 
law  to  the  facts  at  that  date,  the  circumstances  justified  the 
Master  in  pausing  and  making  further  inquiries  as  to  the  exist- 
ing relations  between  his  own  Country  and  France,  and  that  he 
did  not  exceed  the  limits  of  a  reasonable  time  in  making  the 
inquiry.  Their  Lordships  have  great  difficulty  in  agreeing  with 
the  learned  Judge  that  tKe  Teutonia  could  not  have  entered 
Dunkirk  without  being  exposed  to  the  penalties  of  trading  with 
the  Enemy  of  its  Country  on  the  16th  of  July.  There  does 
not  appear  to  their  Lordships  to  be  any  satisfactory  evidence 
that  a  state  of  War  existed  between  France  and  Prussia  prior 
to  the  19th  of  July.  Their  Lordships  do  not  think  that  either 
the  declaration  made  by  the  French  Minister  to  the  Freneh 
Chambers  on  the  16th  of  July,  or  the  telegram  sent  by  Count 
Bismarck  to  the  Prussian  Ambassador  in  London,  in  which  he 
states  that  that  declaration  appears  to  be  equal  to  a  declaration 
of  "War,  amounts  to  an  actual  declaration  of  *War.  And  [179 
though  it  is  true,  as  stated  by  the  learned  Judge,  that  a  War 
may  exist  de  facto  without  a  declaration  of  War,  yet  it  appears- 
to  their  Lordships  that  this  can  only  be  effected  by  an  actual 
commencement  of  hostilities,  which,  in  this  case,  is  not  alleged. 

It  is,  however,  unnecessary  further  to  consider  this  part  of 
the  case,  because  their  Lordships  agree  with  the  learned  Judge 
that  the  Master  of  the  Teutonia,  when  he  was  informed,  on  his 
arrival  off  Dunkirk,  by  the  Pilot,  although  incorrectly,  that 
War  had  been  actually  declared  two  days  before,  was  entitled 
to  pause  and  to  take  a  reasonable  time  to  make  further  in- 
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quiries,  and  that  he  did  not  exceed  the  limits  of  a  reasonable 
time  in  making  inquiries. 

If  the  Master  had  entered  Dunkirk,  and  it  had  turned  out 
that  War  had  been  previously  declared,  he  would  have  entered 
it  with  notice  that  he  was  entering  an  enemy's  port,  and  this 
would  have  obviously  exposed  his  Ship  to  condemnation,  and 
might  have  exposed  himself  to  severe  penalties  when  he  re- 
turned to  his  own  Country.  It  seems  obvious  that,  if  a  Master 
receives  credible  information  that,  if  he  continues  in  the  direct 
course  of  his  voyage,  his  Ship  will  be  exposed  to  some  immi- 
nent peril,  as,  for  instance,  that  there  are  Pirates  in  his  course, 
or  Icebergs,  or  other  dangers  of  navigation,  he  must  be  justi- 
fied in  pausing  and  deviating  from  the  direct  course,  and 
taking  any  step  which  a  prudent  man  would  take  for  the  pur- 
pose of  avoiding  the  danger.  And  their  Lordships  agree,  if 
authority  was  wanting,  that  the  case  of  Pole  v.  Getcovitch  (*)  is 
an  authority  in  point.  It  was  argued,  however,  on  the  part  of 
the  Appellants,  that,  to  justify  this  course,  both  Ship  and  Cargo 
must  be  exposed  to  a  common  peril,  whilst  in  the  present  case 
the  Cargo,  being  the  property  of  a  neutral  Owner,  would  have 
been  in  no  danger  from  being  carried  into  a  French  port,  and 
it  was  argued  that  though  a  Master  might  be  justified  in  de- 
viating from  the  direct  course  of  the  voyage  for  .the  purpose 
of  avoiding  a  danger  to  which  both  Ship  and  Cargo  were  ex- 
posed, although  it  might  afterwards  turn  out  that  the  informa- 
tion upon  which  the  Master  acted  was  incorrect,  yet  that  if  the 
reported  danger  was  a  danger  to  the  Ship  alone,  the  Master 
would  commit  a  breach  of  contract  by  deviating  from  the 
180]  direct  course  of  the  *  voyage  unless  the  danger  actually 
existed,  and  the  Master  could  allege  that  he  was  prevented  by 
one  of  the  perils  excepted  in  the  Bill  of  lading  from  pursuing 
his  voyage  in  the  direct  course.  It  appears  to  their  Lordships, 
however,  that  there  is  no  sound  ground  for  this  distinction ;  if 
the  Cargo  had  been  a  Prussian  Cargo  it  would  have  been  ex- 
posed to  the  same  danger  as  the  Ship  from  entering  the  port  at 
Dunkirk,  and  it  appears  to  their  Lordships  that  when  an  Eng- 
lish Merchant  ships  goods  on  board  a  Foreign  Ship,  he  cannot 
expect  that  the  Master  will  act  in  any  respect  differently  to- 
wards his  Cargo  than  he  would  towards  a  Cargo  shipped  by 

0)  9  C.  B.  (N.S.),  430. 
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one  of  hie  own  Country,  and  that  it  cannot  be  contended  that 
the  Master  is  deprived  of  the  right  of  taking  reasonable  and 
prudent  steps  for  the  preservation  of  his  Ship,  because  from 
the  accident  of  the  Cargo  not  belonging  to  his  own  nation,  the 
Cargo  is  not  exposed  to  the  same  danger  as  the  Ship.  On  the 
whole,  therefore,  their  Lordships  are  of  opinion,  on  this  part  of 
the  case,  that  the  Master  was  justified  in  going  to  the  Downs 
for  the  purpose  of  ascertaining,  whether  War  had  actually  been 
declared ;  and  they  also  entirely  agree  with  the  opinion  of  the 
learned  Judge,  that  the  Master  was  guilty  of  no  unreasonable 
delay  in  not  returning  to  Dunkirk  before  War  was  actually  de- 
clared on  the  19th  of  July. 

The  next  question  to  be  determined  is,  whether  the  Owner 
of  the  Ship  is  liable  in  damages  because  the  Master  did  not 
deliver  the  goods  to  the  Plaintiffs  at  Dover,  and  this  depends 
on  the  further  question,  whether  the  Master  was  bound  to 
deliver  the  Cargo  at  Dover  without  any  payment  in  respect 
of  freight.  As  neither  party  has  relied  on  the  law  <tf  Prussia 
in  the  pleadings,  or  given  any  evidence  respecting  that  law, 
the  question  must  be  decided  according  to  the  law  of  England. 

The  learned  Judge  came  to  the  conclusion  that,  although 
the  Cargo  had  not  been  carried  to  or  delivered  at  the  port  of 
destination,  and  although,  therefore,  the  Shipowner  was  not 
entitled  to  the  freight  agreed  to  be  paid  by  the  bill  of  lading 
and  the  charterparty,  nevertheless,  that  he  was  entitled  to 
some  payment  of  freight,  either  pro  raid  itineris,  or  by  way  of 
compensation  for  the  carriage  of  the  goods  from  Pisagua  to 
Dover.  It  was  argued,  however,  before  us  on  the  part  of  the 
Respondent,  that,  under  the  *circumstanees,  the  Ship  [181 
owner  was  entitled  to  be  paid  the  freight  which,  according  to 
the  Bill  of  lading  and  the  charterparty,  was  to  be  paid  on  a 
delivery  at  Dover. 

The  argument  for  the  Appellants  assumes,  that  the  breaking 
out  of  the  War  rendered  the  performance  of  the  charterparty 
illegal,  and  that,  therefore,  the  contract  between  the  parties  was 
dissolved ;  and  there  can  be  no  doubt  that  the  breaking  out  of 
the  War  did  render  it  illegal  for  the  Teutonia  to  enter  any  French 
port,  but  the  question  is,  whether,  under  the  terms  of  this 
Charterparty,  the  contract  might  not  still  have  legally  been 
performed  by  the  delivery  of  the  Cargo  at  some  of  the  other 
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ports  mentioned  in  the  charterparty  as  ports  at  which  the  Cargo 
might  be  delivered. 

The  substance  of  the  contract  between  the  parties  is,  that 
the  Cargo  may  be  delivered  at  any  one  of  a  great  number  of 
ports ;  that  the  Consignee  is  to  have  the  selection  of  the  par- 
ticular port,  but  that  he  is  bound  to  select  a  safe  port — that  is 
a  port  at  which  the  Master  can  deliver  the  Cargo,  and  earn  his 
freight ;  and  the  question  is,  whether  that  contract  is  completely 
performed  by  the  naming  of  a  port  at  which  it  turns  out  in  the 
event  to  be  impossible  to  deliver. 

In  Ogden  v.  Graham  Q)  it  was  held  by  the  Court  of  Queen's 
Bench,  that  the  Charterer,  under  a  charterparty  framed  like 
this,  committed  a  breach  of  contract  by  naming  a  port  which 
was  closed  by  the  order  of  the  Government  of  the  Country  at  the 
time  he  named  it ;  and  this  case  is  a  direct  authority  that,  if  the 
War  had  broken  out  before  the  Consignee  gave  orders  for  the 
Master  to  proceed  to  Dunkirk,  the  Consignee  would  have  been 
bound  to  name  some  other  port  than  a  French  port  as  the  port 
of  discharge.  It  was,  indeed,  argued  that,  as  it  was  known  at 
the  time  when  the  orders  were  given  at  Falmouth  that  there  was 
great  danger  of  War  breaking  out  between  France  and  Germany, 
Dunkirk  was  not  even  then  a  safe  port,  and  that  the  Charterer  had 
no  right  to  order  the  Master  to  proceed  there.  Their  Lord- 
ships, however,  are  not  of  that  opinion.  They  think  that, 
until  the  War  was  actually  declared,  the  Consignee  was  entitled 
to  require  the  Master  to  proceed  to  Dunkirk;  and  it  is  to 
be  observed  that  the  Master,  when  he  received  the  orders, 
made  no  objection  to  them,  but  proceeded  on  his  voyage  to 
182]  ^Dunkirk.  The  question  to  be  determined  is,  what  is  the 
effect  of  the  named  port  becoming  a  closed  port  by  reason  of 
War  breaking  out  between  the  time  when  the  orders  are  given 
and  the  time  when  the  Ship  arrives?  As  their  Lordships  have 
already  given  their  opinion  that  the  Master  was  guilty  of  no 
improper  deviation  or  unreasonable  delay  in  proceeding  to 
Dunkirk,  they  think  the  case,  as  to  this  branch  of  it,  is  exactly 
the  same  as  if  the  War  had  already  broken  out  when  the  Vessel 
first  arrived  off  Dunkirk.  Now,  on  the  one  side  it  is  contended 
that,  when  once  the  Consignee  has  named  a  port  which  is  an 
open  and  proper  port  at  the  time  he  names  it,  the  Bill  of  lading 
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and  charterparty  are  to  be  read  exactly  as  if  this  was  the  only 
port  of  discharge  named  in  them  ;  on  the  other  side  it  is  con- 
tended that,  assuming  the  Consignee  committed  no  breach  of 
contract  in  giving  orders  to  the  Master  at  Falmouth  to  proceed 
to  Dunkirk,  yet,  nevertheless,  as  in  the  event  it  turned  out  to 
be  impossible  for  the  Master  to  deliver  at  Dunkirk,  the  Consignee 
had  not  completely  performed  his  part  of  the  contract  to  name 
a  port  at  which  the  Cargo  could  be  delivered,  and  that  he  was 
bound  to  select  another  port  from  among  those  named  in  the 
Charterparty. 

There  is  no  authority  on  the  proper  construction  of  the 
charterparty  in  this  respect,  but  their  Lordships  are  of  opinion, 
that  they  ought  not  to  hold  that  the  contract  between  the 
parties  has  become  impossible  of  performance,  and  is,  therefore, 
to  be  treated  as  dissolved,  if  by  any  reasonable  construction 
it  can  be  treated  as  still  capable,  in  substance,  of  being  per- 
formed. 

Although  it  is  true  that  the  Court  ought  not  to  make  a  con- 
tract for  the  parties  which  they  have  not  made  themselves,  yet 
a  mercantile  contract,  which  is  usually  expressed  shortly,  and 
leaves  much  to  be  understood,  ought  to  be  construed  fairly  and 
liberally  for  the  purpose  of  carrying  out  the  object  of  the  par- 
ties ;  and  it  would  seem  very  unjust  to  hold,  because  the  Con- 
signee has  named  a  port  at  which,  without  any  fault  on  the 
part  of  the  Shipowner,  it  is  impossible  for  the  Cargo  to  be 
delivered,  that,  therefore,  the  Consignee  is  entitled  to  the  posses- 
sion of  the  Cargo  at  the  nearest  neighboring  port,  which,  in  a 
charterparty  framed  like  this,  must  necessarily  be  one  of  the 
ports  nfmed  in  the  charterparV,  without  paying  for  ife  Cargo 
any  freight  whatever.  The  Ship,  without  *any  breach  of  [183 
contract  on  the  part  of  the  Shipowner,  has  arrived  at  Dover; 
the  Consignee  has  required  the  Master  to  deliver  him  the  Cargo 
there,  and  he  has  not  required  the  Master  to  proceed  to  any 
other  port  except  Dunkirk,  where  it  was  impossible  for  him  to 
go.  The  charterparty  provides  what  freight  is  to  be  paid  if  the 
cargo  is  delivered  at  Dover,  and  how  it  is  to  be  paid ;  and,  there- 
fore, it  appears  to  their  Lordships,  that  they  ought  to  hold  that 
the  contract  was  not  dissolved  by  the  impossibility  of  delivering 
the  Cargo  at  Dunkirk,  and  that  the  Shipowner  had  not  lost  his 
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chartered  freight,  nor  his  lien  for  it,  at  the  time  when  the  Cargo 
was  demanded  at  Dover. 

Their  Lordships  having  come  to  the  conclusion  that  the  Ship- 
owner had  still  a  lien  for  the  full  freight,  it  becomes  unnecessary 
to  consider  whether,  if  Dunkirk  had  been  the  only  port  of  dis- 
charge, the  Shipowner  would  have  been  entitled  either  to  freight 
pro  raid  itineris,  or  to  a  sum  by  way  of  compensation  for  the 
carriage  of  the  goods  from  Pisagm  to  Dover,  and  they  wish  to 
be  understood  as  giving  no  opinion  on  these  questions,  which, 
no  doubt,  are  questions  of  great  difficulty  and  importance. 

On  the  whole,  their  Lordships  will  recommend  to  Her  Mqjesty 
that  the  appeal  should  be  dismissed  with  costs  (*). 

Solicitors  for  the  Appellants :  JHMlyer  £  Femoich 
Solicitors  for  the  Respondent :  Thomas  $  HoUams. 

0  See  Geipel  v.  Smith,  Law  Rep.,  7  Q.  B.,  404. 
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Law  Reports,  7  Queen's  Bench,  486. 

Buyer  and  Seller — Construction  of  Contract  of  Sale—"  Goodsat  Bisk  of  Seller 

for  Two  Months  " —  Insurance  by  Seller  of  Goods. 

The  Plaintiffs,  sugar  refiners,  were  in  the  habit  of  selling  to  brokers  the  whole 
of  each  filling  of  sugar,  consisting  of  from  200  to  800  loaves  or  "  titlers "  each, 
the  terms  always  being  "Prompt  at  one  month ;  goods  at  seller's  risk  for  two 
months/'  the  "prompt"  day  being  the  Saturday  next  after  the  expiration  of  one 
month  from  the  sale.  The  titlers  in  each  filling  were  stored  on  the  plaintiffs' 
premises,  and  were  from  time  to  time  fetched  away  by  the  purchasers  or  their 
sub-vendees,  being  weighed  on  their  removal,  each  titler  weighing  from  thirty- 
eight  to  forty-two  pounds.  If  the  whole  of  the  lots  contained  in  one  sale-note 
had  not  (which  was  frequently  the  case)  been  taken  away  on  the  M  prompt "  day 
payment  was  made  by  the  purchaser  (by  bill  or  cash)  at  an  approximate  sum 
calculated  on  the  probable  weight,  the  actual  price  being  afterwards  adjusted  on 
the  whole  tilling  being  cleared. 

The  defendant,  who  was  an  old  customer  of  the  plaintiffs,  had  bought  four 
fillings,  consisting  of  specific  titlers,  each  marked,  on  the  above  terms,  and  had 
paid  the  approximate  price  of  the  four  lots,  and  had  fetched  some  of  each  lot 
away  A  fire  occurred  on  the  plaintiffs'  premises  after  the  expiration  of  the  two 
months  from  the  date  of  sale  to  the  defendant,  destroying  the  whole  contents  of 
the  ware-houses.  At  the  time  of  the  fire  the  plaintifls  had  floating  policies  of  in- 
surance which  covered  goods  on  the  premises  "  sold  and  paid  for,  but  not  re- 
moved ; "  but  they  had  no  agreement  or  understanding  with  their  customers  as 
to  any  insurance ;  and  the  amount  insured,  which  the  plaintiffs  received  from  the 
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tinder- writers,  was  not  sufficient  to  cover  the  loss  of  their  own  goods,  exclusive  of 
the  titlers  undelivered  which  they  had  sold  to  the  defendant : 

Held,  by  Cockburn,  C.J.,  on  the  ground  that  the  property  in  the  titlers  unde- 
livered had  passed  to  the  defendant,  by  Blackburn,  Lush,  and  Quain,  J  J.,  whether 
it  had  passed  or  not,  that,  by  the  terms  of  the  contract  of  sale,  the  risk,  after  the 
lapse  of  the  two  months,  was  in  the  buyer,  and  the  loss  was,  therefore,  his* 
Secondly,  that,  as  there  was  no  contract  between  the  plaintiffe  and  their  custom, 
ers  as  to  insurance,  the  plaintiffe  were  under  no  obligation  in  the  matter,  and 
were  entitled  to  appropriate  to  their  own  losses  the  whole  sum  received  from  the 
insurance  offices. 

Sernble,  by  Blackburn  and  Lush,  JJ.,  that  the  property  in  the  titlers  undelivered 
had  passed  to  the  defendant. 

Cask  stated  by  an  arbitrator  pursuant  to  an  order  of  nisi  prius. 

This  action  was  brought  to  recover  the  price  of  certain  sugars 
sold  by  plaintiffs  to  defendant,  and  destroyed  by  a  fire  which 
took  place  upon  the  premises  of  the  plaintiffe  in  April,  1870  (l). 

1.  The  plaintiffe  are  sugar  refiners  carrying  on  business,  under 
437]  *the  name  of  David  Martineau  &  Sons,  in  Christian 
Street,  St.  George's  in  the  East ;  and  the  defendant  is  a  sugar 
broker  carrying  on  business  at  St.  Mary-at-Hill,  in  the  city  of 
London. 

2.  Raw  sugar  in  the  progress  of  being  refined  is  boiled  in 
vacuum  pans.  The  entire  quantity  boiled  at  one  time  and  under 
the  charge  of  one  man  is  termed  "  a  filling."  One  filling  is 
generally  the  produce  of  two  vacuum  pans,  but  sometimes  of 
one  only ;  always,  however,  the  entire  contents  either  of  one 
pan  or  two. 

3.  The  filling,  when  it  is  taken  from  the  pans,,  is  poured  into 

inverted  conical  moulds,  where  it  remains  some  days  to  harden 

and  whiten.  It  is  thus  formed  into  sugar-loaves,  or,  according 
to  the  trade  name,  "  titlers."    As  soon  as  the  sugar  in  the 

moulds  is  sufficiently  hard  and  white  for  the  purpose  (in  five  or 

six  days)  a  number  and  mark  are  scratched  on  the  bottom  of 

each  titler  to  indicate  the  particular  filling  to  which  it  belongs. 

Some  days  l^ter  (three  or  four  days),  when  they  have  further 

sufficiently  hardened,  the  titlers  are  taken  from  the  moulds  and 

wrapped  in  paper,  and  the  same  humber  and  mark  which  have 

previously  been  scratched  on  the  bottom  of  each  titler  are  then 

written  in  red  chalk  upon  the  paper  in  which  it  is  wrapped. 

4.  Every  titler  of  the  same  batch  or  filling,  and  therefore  of 
the  same  quality,  bears  upon  the  bottom  of  it  and  upon  the 

Q)  See  par.  21. 


VoL  VEL]  EASTER  TERM,  XXXV  VICT.  541 

Martineau  v.  Kitching.  1872 

paper  in  which  it  was  wrapped  the  same  number  and  mark,  and 
the  number  and  mark  thus  appropriated  to  the  titlers  of  that 
one  particular  filling  are  not  used  for  those  of  any  other  filling 
until  the  turn  of  that  particular  number  and  mark  comes  round 
again  in  rotation  (usually  in  about  seventeen  weeks),  by  which 
time  all  the  former  fillings  which  have  borne  that  number  and 
mark  have  always  been  sold,  and  nearly  always  delivered  out 
of  the  warehouse. 

5.  After  being  wrapped  in  paper  and  marked  with  chalk  as 
above  mentioned,  the  filling  of  titlers  is  taken  to  the  drying 
stove  for  the  purpose  of  being  thoroughly  dried  and  hardened. 
When  this  process  is  accomplished,  titlers  become,  in  the  lan- 
guage of  the  trade,  "  stove  goods,"  and  are  fit  for  sale. 

6.  Each  filling  is  then  taken  from  the  drying  stove  to  the 
warehouse,  where  it  is  stored  away  separately  from  the  other 
fillings,  and  kept  so  separate  until  it  is  delivered  to  the  customer 
as  hereinafter  mentioned.  It  does  occasionally  happen  that 
some  *titlers  of  one  filling  may  become  intermixed  with  [438 
those  of  another  filling,  but  such  instances  are  accidental  and  of 
rare  occurrence. 

7.  The  sales  are  made  by  sample,  and  each  sale  consists 
almost  invariably  of  one  or  more  fillings.  Two  samples  of  each 
filling  are  taken  to  the  counting  house,  and  upon  a  sale  being 
effected  one  of  these  samples  is  delivered  to  the  purchaser,  and 
the  other  is  retained  by  the  vendor,  and  a  sale-note  is  also  at 
the  same  time  delivered  to  the  purchaser,  which  contains  the 
following  words  printed  on  the  face  of  it :  "  Prompt  one  month. 
Discount  one  per  cent.  Stoved  goods  at  seller's  risk  for  two 
months;  other  goods  for  one  month." 

8.  Besides  the  terms  above  mentioned,  the  sale-note  states 
the  marks  and  numbers  of  the  filling  or  fillings  sold,  the  number 
of  titlers  in  each  filling,  and  the  price  to  be  paid  per  cwt.  This 
form  of  contract  was  generally  adopted  by  the  trade  (as  between 
the  sugar  refiners  and  their  customers)  some  six  or  seven  years 
ago.  Before  that  time  the  sale-note  contained  only  these  par- 
ticulars, viz.,  the  marks  and  number  of  the  filling,  the  number 
of  the  titlers  sold,  and  the  prices ;  and  nothing  was  stated  in  it 
as  to  the  "  prompt "  discount,  or  period  of  risk.  By  the  custom 
of  the  trade,  however,  the  "  prompt "  was  then  two  months  in- 
stead of  one,  and  within  the  two  months  the  goods  were  usually 
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cleared  away,  although  in  some  exceptional  cases  they  were  left 
at  the  refiner's  warehouse  beyond  that  period.  In  those  in- 
stances the  plaintiffs  have  sometimes  threatened  to  charge  their 
customers  warehouse  rent,  but  in  point  of  fact  no  warehouse 
rent  was  ever  charged  or  paid.  The-  plaintiffs  have,  however, 
occasionally,  after  the  lapse  of  the  two  months,  had  the  goods 
weighed  and  sent  off  to  the  customer.  Both  before  and  after 
the  change  in  the  "  prompt,"  the  plaintiffs  were  in  the  habit  of 
keeping  floating  policies  upon  all  stock  in  their  warehouse, 
making  no  distinction  between  goods  sold  and  goods  unsold. 

9.  The  titlers  from  time  to  time  vary  in  weight  from  SOlbs. 
to  421bs.  each,  but  at  the  time  when  the  contracts  hereafter 
mentioned  were  entered  into  between  the  plaintiffs  and  the  de- 
fendant, the  weight  of  titlers  varied  from  381bs.  to  421bs.,  those 
of  the  same  filling  being  as  nearly  as  possible  of  uniform  weight 
Immediately  after  each  sale  entries  are  made  by  the  plaintiffs 
439]  iQ  *their  warehouse-book,  sale-book,  and  day-book,  of  the" 
name  of  the  purchaser,  the  number  of  titlers  in  the  filling  or 
fillings  sold,  and  the  numbers  and  marks  of  such  filling  or 
fillings. 

10.  The  goods  after  the  sale  remain  in  the  plaintiffs'  ware- 
house till  they  are  delivered  to  the  customer.  They  are  de- 
livered indifferently  either  to  the  customer  himself,  should  he 
require  them,  or  to  sub-purchasers  from  him,  upon  the  presen- 
tation by  such  sub-purchasers  of  delivery  orders  given  to  them 
by  the  customer,  and  they  are  delivered  in  such  portions  and 
quantities  as  are  specified  in  such  delivery  orders. 

11.  When  delivery  is  made  to  sub-purchasers  weight  notes 
are  sent  by  the  plaintiffs  to  the  customer,  giving  the  marks  and 
weight  of  the  titlers,  when  bought,  and  to  whom  delivered. 

12.  The  goods  are  paid  for  on  the  Saturday  after  the  expira- 
tion of  one  calendar  month  from  the  day  of  sale,  which  Saturday 
is  called  in  the  trade  "  the  prompt ;"  but  the  whole  or  portions 
of  the  goods  sold  often  remain  in  the  plaintiffs'  warehouse  after 
the  time  for  payment  when  it  suits  the  convenience  of  the  cus- 
tomer to  delay  the  delivery,  in  which  cases  the  customer  pays 
on  the  prompt  either  in  cash  or  by  bill  an  approximate  sum  to 
the  price. 

13.  On  some  few  very  exceptional  occasions,  as,  for  instance, 
in  the  month  of  December,  1870,  when  a  large  and  sudden  de- 


Vol.  VH.]  EASTER  TERM,  XXXV  VICT.  543 

Martineau  v.  Eitching.  1872 

mand  for  sugar  has  arisen,  the  plaintiffs  have  taken  specific  lots 
of  sugar  which  they  had  sold,  or  contracted  to  sell,  to  customers, 
but  were  lying  in  their  warehouse  to  qupply  the  exigencies  of 
the  market  giving  to  their  customers  in  lieu  of  these  other  sugars 
of  an  equal  or  better  quality.  This  they  have  done  without 
consulting  the  customer  and  running  the  risk  of  any  objection 
which  he  might  make,  but  no  such  objection  has  in  fact  ever 
been  taken. 

14.  On  the  Monday  after  the  expiration  of  two  calendar 
months  from  the  day  of  sale  the  plaintiffs'  practice  is  to  send  to 
the  customer  an  overdue  notice  in  the  form  mentioned  in  par. 
25,  stating  what  goods  purchased  by  him  remain  in  their  hands, 
and  that  such  goods  are  then  lying  at  his  risk ;  but  it  frequently 
happens  that  these  notices  are  not  sent,  and  whether  they  are 
or  not  the  plaintiffe,  as  a  rule,  do  not  insist  upon  the  immediate 
removal  of  the  goods  when  it  suits  the  purchaser's  convenience 
to  keep  them  longer  in  the  plaintiffs'  warehouse.  It  has  occa- 
sionally ^happened  that  after  the  lapse  of  the  two  months  [440 
goods  have  been  weighed  and  sent  off  to  the  customer ;  but  in- 
stances of  this  kind  have  been  very  rare.  No  charge  is  ever 
made  by  the  plaintiffs  against  the  customer  either  for  warehous- 
ing or  insurance. 

15.  With  the  exceptipu  of  the  above  few  instances  the  sugars 
sold  are  never  .weighed  until  delivery,  when  they  are  taken  to 
the  scales  on  their  way  from  the  warehouse  to  th6  cart  of  the 
customer  or  his  nominee. 

16.  It  is  the  custom  of  the  plaintiffs,  and  of  other  sugar  re- 
finers, to  keep  on  foot  floating  policies  of  insurance  on  the  stock 
from  time  to  time  on  their  premises  all  of  which  policies  con- 
tain a  clause  in  the  following  terms :  u  Mem.  This  policy  is  now 
declared  to  cover  stock  the  property  of  the  assured  and  includ- 
ing goods  sold  and  paid  for  but  not  delivered  on  the  premises 
within  mentioned,"  and  the  fact  of  such  insurances  being  kept 
up  by  the  refiners  is  generally  known  to  their  customers. 

17.  The  merchants  and  sugar  brokers  (including  the  defend- 
ant) who  arein  the  habit  of  dealing  with  the  plaintiffs  and  other 
sugar  refiners,  purchase  the  sugars  to  sell  to  the  wholesale 
grocers.  They  keep  as  a  rule  no  warehouses  or  stores  of  their 
own,  and  the  sugars  purchased  by  them  usually  remain  at  the 
warehouses  of  the  refiners  until  resold.    It  is  by  no  means  un- 
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usual  for  the  sugar  to  remain  at  the  refiners'  warehouses  beyond 
the  two  months,  although  they  are  more  generally  removed 
within  th^t  period. 

18.  An  impression  prevails  extensively  in  the  trade,  both 
amongst  refiners  and  their  customers  (in  which  impression, 
however,  the  plaintiffs  do  not  share)  that  the  sugars  whilst  in 
the  warehouse  remain  at  the  refiners'  risk,  even  after  the  expi- 
ration of  the  two  months  mentioned  in  the  sold-note,  until  they 
have  been  actually  weighed  and  an  invoice  sent  to  the  purchaser, 
and  until  a  notice  has  also  been  sent  to  the  purchaser  that  the 
sugars  are  thenceforth  at  his  risk.  It  was  contended,  and  some 
evidence  given  before  the  arbitrator  on  the  part  of  the  defend- 
ant, that  there  was  a  general  custom  or  usage  in  the  trade  to 
this  effect ;  but  the  arbitrator  does  not  find  that  any  such  cus- 
tom has  ever  existed. 

19.  The  plaintiffs  and  the  defendant  have  dealt  together  for 
many  years  in  the  manner  above  described ;  and  the  defendant 
has  frequently  at  the  plaintiffs'  instance  purchased  large  quanti- 
441]  ties  *of  sugar,  which  both  parties  had  reason  to  believe 
would  not  be  cleared  altogether  from  the  warehouse  within  the 
two  months,  and  considerable  portions  of  which  have,  in  fact, 
remained  in  the  warehouse  beyond  that  period. 

20.  On  the  15th  of  January,  1870,  the  plaintiffs  sold,  or  con- 
tracted to  sell,  to  the  defendant  1090  titlers  comprised  in  the 
four  fillings  then  manufactured  and  lying  stored  (each  filling 
apart)  and  marked  in  their  warehouse.    The  following  is  a  copy 

of  the  sold  note  : 

"  Sold  to  Mr.  W.  Kitching. 

Prompt,  one  month.    Discount  40  pi.  354  ^ 

one  per  cent.  Stoved  goods  at  40  —  245  I  m-+    n  A» 

seller's  risk,  for  two  months :  40  =  252  f  llt8#  ®  *'5' 

other  goods,  for  one  month.  40  =  239  J 

"  D.  Martineau  &  Sons,  January  15, 1870/' 

The  numbers  and  marks  in  the  first  column  represent  the 
particular  filling  sold,  and  are  the  same  as  those  scratched  upon 
the  bottom  of  each  titler  of  the  filling  and  upon  the  wrapper 
of  it.  They  are  called  respectively  "  forty  plain,"  "  forty 
stroke,"  "forty-two  stroke,"  "forty-three  stroke."  At  the 
time  of  the  sale  there  were  no  other  titlers  lying  stored  in  the 
plaintiff's  warehouse  bearing  the  same  numbers  and  marks. 
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The  numbers  in  the  second  column  indicate  the  number  of 
titters  in  the  filling ;  the  word  "  tits."  which  then  follows,  is 
the  abbreviation  for  titters;  and  then  follows  the  price  in  shillings, 
which  is  known  to  be  per  cwt 

21.  Entries  of  these  sales  to  the  effect  mentioned  in  par.  9 
were  immediately  made  by  the  plaintiffs'  in  their  warehoilse- 
book,  sale-book,  and  day-book.  Before  the  fire,  the  plaintifis 
drew  upon  the  defendant  for  an  approximate  sum  to  the  price 
of  the  said  four  fillings,  and  the  defendant  duly  accepted  and 
paid  the  bills  before  the  fire.  After  the  fire,  the  defendant, 
disputing  his  liability  to  bear  the  loss  incurred  in  respect  of  the 
titters  which  remained  undelivered  and  were  burnt,  the  plaint- 
ifis consented  that  the  payment  by  bill,  in  so  far  as  it  applied  to 
the  titters  in  dispute  should  be  appropriated  to  other  items  of 
account  between  them,  without  prejudice  nevertheless  to  any 
rights  which  such  payment  might  have  conferred  upon  the 
plaintiffs  or  to  their  claims  against  the  defendant  for  the  titters 
so  burnt 

*22.  Between  the  15th  of  January  and  the  16th  of  March,  [442 
1870,  the  defendant  resold  portions  of  the  said  titters,  and  gave 
to  various  sub-purchasers  orders  upon  the  plaintiffs  for  the  de- 
livery of  the  said  portions  giving  the  number  of  marks  of  the 
titters. 

23.  In  accordance  with  the  orders,  the  plaintiffs,  from  time 
to  time,  delivered  to  the  sub-purchasers  titters  to  the  number 
and  of  the  mark  specified  in  the  delivery  orders,  and  such  por- 
tions were  weighed  over  to  and  taken  away  by  the  sub-pur- 
chasers. Upon  each  occasion  of  the  delivery  of  titters  to  a 
sub-purchaser  a  weight  note  in  the  form  mentioned  in  par.  11 
was  made  out  and  delivered  by  the  plaintifis  to  the  defendant. 

24.  The  plaintiffs  sold  further  fillings  of  titters  to  the  defend- 
ant on  the  20th  of  January,  the  16th  of  February,  and  the  22d 
of  February,  1870,  in  respect  of  which  sales  a  similar  course 
of  dealing  and  delivery  took  place  to  that  which  has  been  de- 
scribed with  respect  to  the  sale  of  the  15th  of  January. 

25.  On  the  21st  of  March,  1870,  being  the  Monday  next  after 
the  15th  of  March,  1870,  the  plaintiffe  delivered  to  the  defend- 
ant a  notice:  "Please  remove  the  following  sugars  now  lying 
here  at  your  risk :  40  tits,  bought  January  15th,  43  tits,  bought 
January  20th,  and  44  tits,  bought  January  20th." 

2  Eng.  Hep.]  69 
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26.  After  this  notice,  and  before  the  fire,  further  deliveries 
were  made  to  other  persons  who  had  purchased  from  the  de- 
fendant portions  of  the  goods  comprised  in  the  said  sale-notes 
under  similar  circumstances  to  those  mentioned  in  par.  21  and 
22. 

27.  At  the  time  of  the  fire  967  of  the  titlers  comprised  in  the 
sale-notes,  of  the  15th  and  20th  of  January,  and  the  16th  and 
22d  of  February,  remained  in  the  plaintiffs'  warehouses  and  had 
not  been  weighed.  The  plaintiife,  ^however,  were  enabled  to 
form  an  approximate  estimate  of  their  weight  and  value  from 
their  knowledge  of  the  quality  of  the  goods  and  the  weight  of 
other  titlers  which  had  been  made  about  the  same  time.  The 
total  number  of  titlers  in  the  plaintiffs'  warehouses  at  the  time 
of  the  fire  was  12,121. 

28.  The  number  of  titlers  included  in  the  overdue  notice  deli- 
vered to  the  defendant  on  the  Monday  next  after  the  15th  of 
March,  1870,  and  remaining  upon  the  plaintiff's  premises  unde- 
livered at  the  time  of  the  fire,  and  burnt,  was  375,  and  their 
value  due  was  270Z.  No  overdue  notice  was  proved  to  have 
443]  been  ^delivered  by  the  plaintiffs  to  the  defendant  relating 
to  the  titlers  included  in  the  sale-note  of  the  16th  of  February, 
1870,  although  the  Monday  upon  which,  in  accordance  with  the 
ordinary  practice  of  the  plaintiffs,  such  notice  should  have  been 
delivered  was  the  18th  of  April.  The  number  of  these  titlers 
undelivered  at  the  time  of  the  fire  and  burnt  was  289,  and  their 
value  was  203Z.  2s.  No  overdue  notice  was  delivered  by  the 
plaintiffs  to  the  defendant  relating  to  the  titlers  included  in  the 
sale-note  of  the  22d  of  February,  1870 ;  but  with  respect  to 
these,  the  Monday,  upon  which,  in  accordance  with  the  said 
practice  of  the  plaintiffs,  notice  should  have  been  delivered,  was 
the  25th  of  April,  and  had  not  arrived  at  the  time  of  the  fire. 
The  number  of  titlers  included  in  the  last-mentioned  sale-note 
remaining  upon  the  plaintiffs'  premises  undelivered  at  the  time 
of  the  fire  and  burnt  was  823,  and  their  value  was  2707. 

29.  On  Sunday,  the  24th  of  April,  1870,  a  fire  broke  out  on 
the  plaintiff's  premises,  by  which  stock-in-trade  of  the  estimated 
value  of  35,1171.  6s.  7d.  was  destroyed  or  damaged,  and  amongst 
such  stock  were  932  out  of  the  said  967  titlers  comprised  in  the 
said  sale-notes,  and  remaining  as  aforesaid  undelivered.  The 
price  of  these  932  titlers  the  arbitrator  finds  to  be  748L  2s. 
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30.  At  the  time  of  this  fire  the  stock  and  goods  upon  the 
plaintiffe*  premises  were  insured  by  such  policies,  as  have  been 
before  described,  as  several  offices,  in  the  total  sum  of  30,2002. 

31.  The  claim  made  by  the  plaintiffs  upon  these  offices  for 
loss  and  damage  on  stock  and  goods  amounted  to  35,1172.  75. 
6<£,  which  claim  included  all  stock  and  goods  upon  the  premises 
at  the  time  of  the  fire,  manufactured  and  unmanufactured,  and 
sugars  sold  or,  contracted  to  be  sold,  by  the  plaintiffs,  but  not 
delivered.  These  last-mentioned  sugars  comprised  the  said 
932  titlers  mentioned  in  the  said  sale-notes,  and  eighty-two 
titlers  sold,  or  contracted  to  be  sold,  to  two  other  persons 
which  had  remained  on  the  plaintiffs'  premises  for  more  than 
two  months  from  the  date  of  the  contract  of  sale.  These 
932  and  82  titlers  respectively  were  the  only  stoved  goods  on 
the  premises  which  had  been  sold,  or  contracted  to  be  sold,  and 
were  lying  overdue,  and  in  sending  in  their  claim  to  the  offices 
the  plaintiff  made  no  distinction  between  these  last-mentioned 
goods  and  other  stock-in-trade. 

*32.  The  whole  amount  insured,  that  is  to  say,  the  said  [444 
30,2002.,  less  only  a  sum  of  3222.  5^.,  which  was  deducted  in  re- 
spect of  the  over  insurance  of  a  particular  stove,  leaving  the 
sum  of  29,8772.  15s.  9  was  allowed  and  paid  to  the  plaintiffs  by 
the  insurance  offices,  and  in  addition  to  such  sum  the  plaintiffs 
were  allowed  to  retain  salvage  of  the  said  stock  to  the  value  of 
27332.  10^.,  leaving  therefore  a  loss  sustained  upon  the  stock 
and  goods  on  the  premises,  and  not  covered  by  the  policies,  to 
the  amount  of  25062.  2a.  6d. 

33.  The  value  of  the  total  salvage  from  the  fire  amounted  to 
the  sum  of  38852.  105.,  of  which  11022.  was  sold  to  the  plaintiffs 
by  the  insurance  offices,  and  the  remaining  27332.  105.  was  re- 
tained by  the  plaintiffs,  as  in  the  preceding  paragraph  men- 
tioned. 

34.  The  proportion  of  the  said  sum  of  27332.  105.  applicable 
to  the  said  932  titlers  has  been  fixed  by  consent  of  the  parties 
at  1502.,  and  it  is  agreed  that  this  sum  is  to  be  allowed  by 
way  of  set-off  in  reduction  of  the  plaintiffs'  claim  in  the  event 
of  the  Court  deciding  that  the  plaintiffe  are  entitled  to  recover 
the  price  of  the  undelivered  titlers. 

85.  The  remaining  thirty-five  out  of  the  967  titlers  were  saved 
uninjured  from  the  fire,  and  were  afterwards  sold  by  the  plaint- 
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iffs  without  consulting  the  defendant  upon  the  subject ;  and  it 
does  not  appear  that  the  defendant  objected  to  this  sale,  or  ever 
made  any  claim  to  the  said  thirty-five  titlers. 

[Paragraphs  86-38  set  out  particulars  of  the  insurances  on 
the  goods  in  different  warehouses,  which  it  is  unnecessary  to 
give.] 

39.  The  plaintiffs  contend  that  they  are  entitled  to  recover  in 
this  action  the  sum  of  7432.  2s.,  being  the  price  of  the  undeliv- 
ered titlers  after  deducting  from  that  sum  the  1507.,  which  they 
are  willing  to  allow  as  the  proportion  of  salvage  due  to  the  de- 
fendant ;  and  the  plaintiffs  further  contend  that  they  are  not 
bound  under  any  circumstances  to  make  any  allowance  to  the 
defendant  in  respect  of  the  stud  insurance  moneys. 

40.  The  defendant  contends,  1,  that  the  plaintiffs  are  not  en- 
titled to  recover  any  sum  in  respect  of  the  undelivered  titlers; 
2,  if  they  are  so  entitled,  that  the  defendant  should  be  allowed 
by  way  of  set-off  or  otherwise  as  against  the  sum  claimed  by  the 
plaintiffs  such  a  proportion  of  the  insurance  moneys  received  by 
the  plaintiffs  as  would  be  applicable  to  the  932  titlers ;  (or  in 
445]  other  *words)  that  the  defendant  is  entitled  to  the  benefit 
of  the  insurance  moneys  received  by  the  plaintiffe  in  the  pro- 
portion which  the  value  of  the  982  titlers  bears  to  the  total 
value  of  the  goods  destroyed ;  which  is  agreed  at  5402. 

The  Court  was  to  have  power  to  draw  inferences  of  fact,  and 
to  make  any  amendments  in  the  pleadings  which  they  may 
think  necessary  or  proper. 

The  questions  for  the  opinion  of  the  Court  were:  1st 
Whether  the  Plaintiffe  are  entitled  to  recover  the  price  of  the 
undelivered  titlers  (x).  2ndly.  If  so,  whether  the  defendant  is 
entitled  by  way  of  set-off,  or  otherwise,  to  any  and  what  allow- 
ance in  respect  of  the  insurance  moneys. 

April  80.  Holker,  Q.C.  (Qreenhow  with  him),  for  the  plaint- 
iffs. The  first  question  is,  whether  the  property  in  theunde- 
livered  titlers  had  passed  to  the  purchaser  at  the  time  of  the  fire. 
This  was  the  purchase  of  specific  titlers  marked,  and  the  sale- 
note  provides  that  they  shall  be  at  seller's  risk  for  two  months. 
The  two  months  had  elapsed  after  each  sale  before  the  fire 
occurred.    The  property  passed  to  the  purchaser  on  the  sale, 

O  See  par.,  21. 
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or  at  any  rate  after  the  two  months,  and  when  the  fire  took 
place  they  were  at  his  risk,  and  he  must  bear  the  loss.  It  will 
be  contended  contra,  that  as  the  weight  had  not  been  ascer- 
tained the  property  did  not  pass.  Bat  where  something 
remains  to  be  done  to  goods,  whether  the  properly  in  them 
passes  or  not,  depends  on  the  intention  of  the  parties :  see 
Benjamin  on  Sale,  pp.  221,  et  seq.,  citing  from  Blackburn  on 
Sale,  pp.  152-152,  Here  the  intention  was  that  the  property 
should  pass.  Moreover,  the  parties  having  stipulated  that  for 
two  months  the  risk  should  be  in  the  vendors,  that  implies  that 
after  that  time  the  goods  should  be  at  the  risk  of  the  pur- 
chaser. Although  the  exact  weight  was  not  ascertained,  the 
weight  was  known  near  enough  to  enable  the  plaintiffe  to  re- 
cover. Simmons  v.  Swift  (*)  will  be  relied  on  contra ;  but  there 
the  declaration  was  for  goods  sold  and  delivered,  and  there  had 
been  no  delivery;  the  action,  therefore,  could  not  be  main- 
tained. It  cannot  be  otherwise  supported  according  to  the 
later  cases.  Turley  v.  Bates  (*)  decides  that  the  rule  does  not 
♦apply  where  something  is  to  be  done  by  the  buyer,  but  [446 
may  to  cases  where  something  remains  to  be  done  by  the 
seller.  Here  the  buyer  ought  to  have  taken  away  the  goods 
and  had  them  weighed.  The  Court,  moreover,  lays  it  down  as 
a  general  rule  that  the  intention  of  the  parties  is  to  be  looked 
at  in  every  case.  And  this  principle  was  acted  on  in  Kersha 
v.  Ogden  (*)  and  in  Young  v.  Matthews  (4).  Here  it  is  clear 
from  the  whole  case  that  the  intention  was,  that  although  the 
exact  weight  was  not  ascertained  yet  the  sugar  was  to  become 
the  property  of  the  purchaser.  Secondly,,  the  goods  of  the 
defendant  have  not  been  insured ;  the  words  of  the  policies 
limit  the  insurance  to  goods  in  which  the  plaintiffe  are  in- 
terested, and  it  does  not  extend  to  those  goods  which  have 
passed  to  the  defendant.  Moreover  the  plaintiffs  have  not 
received  sufficient  to  cover  their  own  loss,  and,  primfi  facie,  the 
insurance  must  be  taken  to  be  for  their  own  benefit :  North 
British  Insurance  Go.  v.  Moffatt  (•),  Waters  v.  Monarch  Assurance 
Co.  (•),  and  London  $  North  Western  By.  do.  v.  Olyn  (J). 

0  5  B.  &  C.,  867.  (4)  Law  Rep.,  2  0.  P.,  187. 

(■)  2  H.  &  C,  200 ;  88  L.  J.  (Ex.),  48.  (•)  Law  Rep.,  7  C.  P.,  25. 

O  8  H.  &  C,  717 ;  84  L.  J.  (Ex.),  159.         (•)  5  E.  B.,  870 ;  25  L.  J.  (Q3.),  102. 

O  1  E.  &  E„  652 ;  28  L.  T.  (Q.B.),  102. 
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May  3.  «7.  Broum,  Q.C.  (Thesiger  with  him).  First,  the 
sugar  has  been  destroyed  before  it  was  weighed,  and  it  being 
impossible  to  ascertain  the  price  the  properly  did  not  pass. 
Secondly,  the  defendant  is  entitled  to  be  paid  to  the  extent  that 
the  plaintiffe  have  received  money  from  the  insurance  office. 
The  inference  to  be  drawn  from  the  facts  is,  that  the  sellers 
insured  the  goods  beyond  the  two  months,  and  the  expense  of 
the  insurance  is  included  in  the  price  of  the  sugar ;  and  the 
further  inference  is  that  it  is  obligatory  on  the  sellers  to  insure, 
but,  whether  obligatory  or  voluntary,  still  the  defendant  is 
entitled  to  a  proportion  of  the  insurance  money  they  have  re- 
ceived. On  the  first  point  Hanson  v.  Meyer  (*)  is  directly  in  point, 
that  when  goods  are  to  be  weighed  before  the  price  can  be  as- 
certained the  property  does  not  pass,  although  part  of  the  same 
lot  of  goods  has  been  weighed  and  delivered.  This  was  affirmed 
in  Logan  v.  LeMesurier  (*) :  See  Lord  Brougham's  judgment; 
and  is  recognized  in  Gilmour  v.  Supple  (5),  in  the  judgment 
447]  *delivered  by  Sir  C.  Creswell.  In  the  former  case,  Lord 
Brougham  expressly  recognizes  the  authority  of  Simmons  v. 
Swift  (4). 

[Quain,  J.    In  Turley  v.  Bates  (*)  it  was  held  that  the  mere 

fact  that  the  goods  had  to  be  weighed  would  not  prevent  the 
property  passing.] 

In  Benjamin  on  sales,  pp.  226-8,  that  case  is  reviewed  amongst 
others,  and  it  is  pointed  out  that  the  weighing  was  to  be  by  the 
buyer. 

[Blackburn,  J.  The  late  case  of  Castle  v.  Playford  (•)  in  the 
Exchequer  Chamber,  has  decided  that  it  is  immaterial  in  whom 
the  property  was ;  the  question  is,  at  whose  risk  the  goods  were. 
Can  there  be  any  doubt  of  that  here  ? 

Cooeburn,  J.  If  the  property  in  the  goods  had  not  passed  to 
the  buyer,  why  was  it  said  that  the  goods  should  remain  at  the 
risk  of  the  sellers  for  two  months  ?] 

The  judgment  of  Lord  Brougham  in  Logan  v.  Le  Mesurier  (J) 
govern  this  case.  He  says  :  "  To  constitute  a  sale  which  shall 
immediately  pass  the  property,  it  is  necessary  that  the  thing  sold 

O  6  East.,  614.  (4)  5  B.  &  C,  857. 

O  6  Moo.  P.  C,  116, 127, 188, 184.  (•)  2  H.  &  C,  300 ;  88  L.  J.  (Ex.),  48. 

Oil  Moo  P.  C.,  561,  567.  (•)  Law  Rep.,  7  Ex.,  08. 

O  6  Moo.  P.  C,  at  pp.  182, 138. 
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should  be  certain,  should  be  ascertained  in  the  first  instance, 
and  that  there  should  be  a  price,  either  ascertained  or  ascer- 
tainable. But  the  parties  may  buy  or  sell  a  given  thing,  noth- 
ing remaining  to  be  done  for  ascertaining  the  specific  thing 
itself,  but  the  price  to  be  afterwards  ascertained  in  the  manner 
fixed  by  the  contract  of  sale  .  .  ."  The  last  is  precisely  the 
present  case,  and  his  lordship  goes  on  to  say,  "  In  applying  this 
doctrine  to  the  contract  before  us  there  may  be  some  doubt 
raised  by  the  peculiarity  of  the  terms,  inasmuch  as,  on  the  one 
hand,  a  certain  chattel  is  sold,  and  a  price  fixed  in  reference  to 
an  assumed  measurement,  the  statement  of  which  is  parcel  of 
the  contract,  and  the  price  is  to  be  paid  immediately,  with  a  re- 
served right  for  the  one  party  to  recover  part  of  the  price,  and 
for  the  other  party  to  receive  more,  in  case  that  assumption 
shall  prove  to  have  been  incorrect ;  while,  on  the  other  hand, 
the  seller  is  to  retain  possession,  to  carry  the  chattel  to  a  certain 
place,  and  to  make  the  measurement  before  the  delivery." 
Nothing  can  be  more  like  the  facts  of  the  present  case  ;  and  the 
conclusion  the  Court  arrived  at  is  thus  stated :  "  But  taking  the 
♦whole  of  these  terms  together,  it  appears  to  us  that,  until  [448 
the  measurement  and  delivery  were  made,  the  sale  was  not  com- 
plete, there  being  nothing  in  the  terms  to  show  an  intention 
that  the  property  should  pass  before  the  measurement ;  but,  on 
the  contrary,  the  intention  rather  appearing  to  be  that  the 
transfer  should  be  postponed  until  the  measurement  at  the  de- 
livery." So  here  the  property  did  not  pass  as  there  had  been 
weighing  and  delivery. 

[Cockburn,  J.  There  the  seller  was  bound  to  deliver ;  here 
it  was  the  duty  of  the  buyer  to  come  and  take  the  goods.] 

Holker,  Q.C.,  was  not  heard  in  reply. 

Cockburn,  C.  J.  This  is  an  action  brought  to  recover  the 
price  of  certain  sugar  alleged  to  have  been  sold  by  the  plaintiffs 
to  the  defendant.  The  sugar  perished  by  fire  while  it  was  still 
upon  the  premises  of  the  sellers,  and  the  defence  raised  is  two- 
fold —  first,  that  the  property  in  the  sugar  had  not  passed  from 
the  plaintiffs,  the  sellers,  to  the  defendant,  the  buyer,  and  con- 
sequently the  loss  must  fall  upon  the  sellers ;  secondly,  that, 
even  supposing  that  were  decided  against  the  defendant,  inas- 
much as  these  goods  were  covered  by  an  insurance  effected  by 


652  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1872  Martineau  v.  Kitching. 

the  plaintiffs,  and  the  plaintiffe  had  received  the  amount  insured 
with  respect  to  these  goods,  the  defendant  is  entitled  to  have 
what  the  plaintiffe  have  so  received  in  respect  of  the  goods  set 
off  in  his  favor  against  the  price. 

The  first  question  is,  whether  at  the  time  these  goods  perished 
by  fire  they  were  the  property  of  the  sellers,  the  plaintiffs,  or 
the  property  of  the  buyer,  the  defendant.  In  order  to  decide 
that,  as  well  as  to  decide  the  second  question  in  dispute,  we 
must  look  to  see  what  was  the  course  of  dealing  which  existed 
between  these  parties.  [The  Lord  Chief  Justice  stated  the 
facts.] 

Now,  that  being  the  state  of  things  existing  between  these 
parties,  the  first  question  is,  whether,  the  contract  between  them 
being  in  conformity  with  the  general  course  of  dealing  to  which 
I  have  adverted,  when  these  goods  perished  by  fire,  the  property 
had  passed  from  the  sellers  to  the  buyer.  In  my  opinion  it  had, 
both  upon  general  principles  and  more  especially  with  reference 
to  the  particular  facts  of  this  case  and  the  terms  of  the  contract 
between  the  parties.  In  dealing  with  the  case  of  a  contract  we 
449]  must  bear  *in  mind  that  the  seller  engages  to  do  two 
main  things,  first,  to  pass  the  property  in  the  thing  sold ;  se- 
i  condly,  to  deliver  possession  of  it.  The  buyer  engages  to  take 
the  thing  which  he  has  contracted  to  buy,  and  to  pay  the  price ; 
and,  undoubtedly,  in  such  a  contract,  one  of  the  essential  ele- 
ments to  constitute  a  contract  of  sale  is  that  the  price  shall  be 
agreed  upon.  But  there  is  nothing,  as  it  seems  to  me,  to  pre- 
vent the  parties  from  agreeing  that  the  property  shall  pass,  and 
that  the  price  shall  afterwards  be  ascertained,  that  which  is  ca- 
pable of  being  reduced  to  a  certainty  being  for  practical  purposes 
a  thing  already  certain  or  ascertained. 

Now  the  question  here  is,  whether  the  property  passed.  It 
appears  that  the  price  had  not  been  finally  adjusted,  but  it  is 
equally  clear  that  the  parties  had  agreed  upon  a  price  estimated 
between  them  as  the  sum  to  be  taken  provisionally  as  the  prioe 
for  the  goods.  The  question  which  presents  itself  to  my  mind 
is  whether,  independently  of  the  question  how  far,  when  tHe 
price  is  still  to  be  ascertained  on  the  sale  of  a  specific  chattel, 
the  property  passes,  the  parties  having  agreed  that  provision- 
ally a  given  sum  shall  be  taken  as  the  price,  that  does  not  show 
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a  clear  intention  on  the  part  of  both  buyer  and  seller  that  the 
property  shall  pass. 

It  is  very  true,  as  has  been  ably  contended  by  Mr.  Brown, 
that  there  are  authorities  for  saying  that,  where  the  price 
remains  to  be  ascertained,  the  property  will  not  pass.  But  I 
think  it  is  equally  clear,  upon  the  authorities,  that,  according  to 
the  view  now  taken  of  this  branch  of  the  law,  the  question  is 
one  of  iutention  between  the  parties.  I  take  it  now  to  be  per- 
fectly clear,  especially  after  the  case  of  Turley  v.  Bates  (*),  that 
the  real  question  in  all  these  cases  is,  whether  the  parties  did 
intend  that  the  property  should  pass ;  and  I  take  it,  that  in  this 
respect  no  fault  can  be  found  with  the  law  of  England  if  a  dis- 
tinction exists  between  our  law  and  the  civil  law  in  this  respect. 
It  is  perfectly  true,  that  where  anything  remains  to  be  done 
with  a  view  to  the  appropriation  of  the  thing  agreed  to  be  sold 
by  the  seller  to  the  buyer,  it  is  plain  that  the  property  will  not 
have  been  intended  by  him  to  pass  to  the  buyer,  and  the  property 
will  not  have  passed.  But  it  is  equally  clear  that,  in  point  of 
principle,  and  in  point  of  common  sense  and  practical  wisdom, 
there  is  nothing  to  prevent  a  man  from  passing  the  *pro-  [450 
perty  in  the  thing  which  he  proposes  to  sell  and  the  buyer  pro- 
poses to  buy,  although  the  price  may  remain  to  be  ascertained 
afterwards.  We  are  dealing  with  the  case  of  a  specific  chattel. 
I  agree  to  sell  to  a  man  a  specific  thing  —  say  a  stack  of  hay,  or 
a  stack  of  corn  ?  I  agree  to  sell  him  that  specific  thing,  and  he 
agrees  to  buy  it;  the  price  undoubtedly  remains  an  element  of 
the  contract,  but  we  agree,  instead  of  fixing  upon  a  precise  sum, 
that  the  sum  shall  be  ascertained  by  a  subsequent  measurement 
"What  is  there  to  prevent  the  parties  from  agreeing  that  the  pro- 
perty shall  pass  from  one  to  the  other,  although  the  price  is  after- 
wards to  be  ascertained  by  measurement.  I  take  it  that  is  the 
broad  substantial  distinction.  If,  with  a  view  to  the  appropria- 
tion of  the  thing,  the  measurement  is  to  be  made  as  well  as  the 
Drice  ascertained,  the  passing  of  the  property  being  a  question 
of  intention  between  the  parties,  it  did  not  pass  because  the 
parties  did  not  intend  it  to  pass.  But  if  you  can  gather  from  the 
whole  circumstances  of  the  transaction  that  they  intended  that 
the  property  should  pass,  and  the  price  should  afterwards  be 
ascertained,  what  is  there  in  principle,  what  is  there  in  common 
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sense  or  practical  convenience  which  should  prevent  that  inten- 
tion from  having  effect  ?  I  protest  I  can  see  none ;  and  unless 
there  are  authorities  absolutely  conclusive  upon  the  point,  I  will 
not  give  way  to  a  rule  which  appears  to  me  to  militate  against 
principle,  and  to  be  inconsistent  with  common  sense  and  con- 
venience. In  this  particular  case  it  is  not  necessary  to  say  what 
would  be  the  law  applicable,  if  we  had  now  to  consider,  for  the 
first  time,  or  as  a  Court  of  Error,  which  we  are  not,  the  question 
in  the  case  of  Simnums  v.  Swift  (*).  But  this  case,  I  think,  is 
plainly  distinguishable  from  Simmons  v.  Swift  (x),  by  reason  of 
more  than  one  circumstance.  The  first  to  which  I  shall  advert  is, 
that  the  price  is  agreed  upon  between  the  parties  provisionally, 
according  to  their  estimate  of  the  quantity  which  the  titlers  con- 
tain. Can  it  be  said  that  after  that  price  has  been  paid  at  the 
prompt,  although  there  is  a  further  term  in  the  contract  between 
the  parties  that  they  shall  eventually  ascertain  by  an  accurate 
weighing  whether  more  or  less  than  the  price  which  the  parties 
intended  has  been  paid ;  can  it  be  said  that  it  was  intended  after 
451]  the  price  provisionally  *agreed  upon  has  been  paid  at  the 
prompt,  that  the  property  is  still  to  remain  in  the  sellers  and 
not  to  be  transferred  to  the  buyer  ?  I  do  not  think  it  is  possible 
to  hold  anything  which  would  be  so  inconsistent  with  what  is 
obviously  the  intention  of  the  parties.  All  that  they  intended 
to  do  by  the  final  weighing  was  to  see  whether  they  had  accu- 
rately ascertained  the  amount,  which,  according  to  the  terms 
of  the  contract,  they  intended  that  the  one  party  should  pay 
and  the  other  should  receive.  Then  there  is  a  further  circum- 
stance which  appears  to  me  of  importance  in  this  case,  and  which 
brings  it  clearly  within  the  principle,  as  I  think,  of  the  case  of 
Castle  v.  Playford  (2),  the  recent  case  in  the  ^Exchequer  Chamber, 
that  is,  that  by  the  terms  of  this  contract,  the  goods,  while  they 
remained  in  their  possession — or  in  their  custody  is  the  more 
proper  term — in  their  warehouse  during  the  two  months,  were 
to  be  at  the  risk  of  the  sellers,  the  plaintiffs.  As  I  pointed  opt 
in  the  course  of  the  argument,  what  would  be  the  necessity, 
what  would  be  the  object  or  purpose  of  such  a  stipulation  that 
the  goods  should  be  at  their  risk  during  the  two  months  if  the 
property  still  remained  in  them  ?  Of  course  it  would  then  be 
at  their  risk.    Moreover,  according  to  the  course  of  dealing  be- 
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tween  the  parties,  at  the  expiration  of  the  two  months,  notice 
is  given  to  the  buyer,  which  notice  the  buyer  accepts,  and  which 
notice  the  present  defendant  in  his  dealings  with  the  plaintiffs 
had  invariably  accepted  without  remonstrance  or  objection,  that 
upon  the  expiration  of  the  two  months  the  goods,  though  still 
remaining  in  the  custody  of  the  plaintiffs,  should  stand  at  the 
buyer's  risk.  That  brings  the  case  at  once  within  the  principle 
of  the  decision  in  Castle  v.  'Playford  (*),  and  shows  that  at  that 
time,  at  all  events,  the  property  in  the  goods  was  intended  by 
common  consent  of  both  buyer  and  sellers  to  be  in  the  defend- 
ant, the  buyer. 

I  think,  therefore,  looking  at  all  the  circumstances  of  the  case, 
it  is  impossible  to  doubt  that  the  true  intention  of  the  parties, 
as  well  as  by  contemplation,  and  effect  of  the  law,  was  that  the 
property  was  in  the  buyer  and  no  longer  in  the  sellers  at  the 
time  of  the  fire,  and  therefore  the  thing  having  perished,  perishes 
to  the  dominus,  namely,  the  buyer,  and  not  to  the  sellers,  who 
had  ceased  to  have  anything  to  do  with  it. 

*The  second  question  is  whether,  the  goods  having  been  [452 
destroyed  by  fire  and  having  been  covered  by  an  insurance,  and 
the  plaintiffs  having  received  the  whole  insurance  upon  the  poli- 
cies, the  defendant  is  entitled  to  have  a  proportion  of  the  amount 
received  by  them  from  the  insurance  offices  set  off  for  his  benefit 
against  the  amount  of  the  price.  I  think  that  he  is  not  First, 
I  may  observe  that  it  is  perfectly  clear  that  from  the  expiration 
of  the  two  months  the  plaintiffs,  the  sellers,  were  not  bound  by 
any  agreement,  express  or  implied,  to  keep  up  an  insurance 
upon  these  goods  against  fire.  That,  I  think,  is  not  a  thing  the 
affirmative  of  which  can  for  a  single  moment  be  contended. 
Now,  supposing  that  they  are  not  under  an  agreement,  and  no 
consideration  is  given  to  keep  up  an  insurance  on  these  goods, 
and  that  they  had  effected  an  insurance  which  covered  the  goods 
at  the  time  of  the  loss,  would  they  be  bound  to  hand  over  the 
proceeds  to  the  party  whose  goods  they  had  insured  ?  I  doubt 
it  extremely ;  but  it  is  not  necessary  to  decide  it.  No  doubt  if 
they  had  received  an  amount  covering  the  goods  they  would 
have  received  it,  or  at  all  events  would  have  kept  it,  wrongfully 
as  against  some  one.  But  it  is  not  necessary,  I  think,  to  decide 
that  question  in  this  case,  and  for  this  reason  :  it  appears  to  me 
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perfectly  clear  upon  all  the  facts  of  the  case  that  the  plaintiffs 
effected  this  msurance,  not  with  any  view  to  the  protection  of 
the  defendant,  but  solely  with  a  view  to  their  own  protection. 
They  are  bound  to  keep  the  goods  at  their  risk  for  a  period  of 
two  months.  They  would  naturally  cover  that  risk  by  an  insur- 
ance co-extensive  with  that  period.  The  insurance  once  effected 
it  would  be  impossible  so  to  adjust  their  insurances,  which  are 
floating  policies,  to  the  particular  periods  of  two  months,  within 
which  the  buyers  are  entitled  to  keep  the  goods  upon  the  pre- 
mises of  the  sellers,  but  do  not  always  do  so,  and  any  period 
beyond  the  two  months  for  which  the  goods  might  still  remain 
in  the  custody  of  the  sellers.  But  I  take  it  that  the  whole  of 
this  has  had  its  origin  in  a  notion,— which  the  arbitrator,  how- 
ever, does  not  confirm, — a  notion  that  there  was  a  liability  on 
the  part  of  the  sellers  to  make  good  any  loss  which  might  arise 
by  fire  throughout  the  whole  period  that  the  goods  remained  in 
their  custody,  although  that  period  might  extend  beyond  the 
453]  two  months.  I  think  that,  in  all  probability,  it  was  *  with 
a  view  to  some  such  possible  contingency,  and  to  the  risk  that 
they  might  run  of  having  that  question  decided  against  them, 
if  ever  it  should  arise,  that  the  sellers  have  been  in  the  habit  of 
having  floating  insurances  to  cover  all  goods  upon  their  premises. 
I  cannot  entertain  a  doubt  that  it  was  intended  for  their  own 
protection,  and  not  for  the  protection  of  anybody  else ;  and 
therefore,  although  it  is  true  that  the  policies  effected  covered 
all  the  goods  upon  the  premises,  yet,  inasmuch  as  the  policies 
were  not  sufficient  in  amount  to  cover  anything  beyond  their 
own  goods,  it  is  clear  that  the  insurers  would  have  been  bound 
to  pay  them  the  whole  of  the  money  secured  by  the  policy.  I 
think,  therefore,  that  having  got  only  so  much  as  was  sufficient 
to  make  good,  indeed,  not  quite  sufficient  to  make  good  the 
whole  of  their  own  loss,  they  were  not  bound  to  apportion  the 
proceeds  of  the  insurance,  which  they  had  intended  for  their 
own  protection,  to  satisfy  the  loss  of  some  one  else,  against 
which  loss  they  were  not  bound  to  effect  an  insurance  for  the 
protection  of  that  some  one  else.  Consequently  they  were  en- 
titled to  apply  the  whole  of  the  amount  which  they  received 
under  the  polices  of  insurance  to  indemnify  themselves  against 
the  loss  which  they  themselves  had  actually  sustained,  and 
were  not  bound  either  in  law  or  equity,  or  morally,  to  apply 
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any  portion  of  it  to  the  protection  of  the  defendant,  for  whose 
benefit  they  were  not  bound  either  by  express  contract,  impli- 
cation, or  custom"  to  effect  the  insurance. 

I  think,  therefore,  upon  that  point  also,  the  defence  fails,  and 
our  judgment  must  be  for  the  plaintiffs. 

Blackburn,  J.  I  am  also  of  opinion  that  our  judgment  must 
be  in  favor  of  the  plaintiffs.  The  case  arises  in  this  way.  [The 
learned  judge  referred  to  par.  21,  and  stated  the  facts.]  The 
difficulty  which  is  raised  is,  that  these  goods  had  perished 
before  they  were  actually  weighed ;  and  two  points  were  made 
by  Mr.  Brown;  he  contended  that  because  they  had  not  been 
weighed  the  property  had  not  passed,  and  that  it  therefore  fol- 
lowed, as  an  inexorable  rule  of  law,  that  they  were  not  to  be 
paid  for,  because  they  were  still  the  property  of  the  plaintiffs. 
This,  however,  I  do  not  think  is  the  correct  way  of  putting  the 
case,  and  I  do  not  think  that  we  need  decide  whether  property 
passed  or  not.  As  a  general  rule,  res  *perit  domino,  [454 
the  old  civil  law  maxim,  of  our  law ;  and  when  you  can  show  that 
the  property  passed  the  risk  of  the  loss,  primS  facie,  is  in  the 
person  in  whom  the  property  is.  If,  on  the  other  hand,  you  go 
beyond  that,  and  show  that  the  risk  attached  to  the  one  person 
or  the  other,  it  is  a  very  strong  argument  for  showing  that  the 
property  was  meant  to  be  in  him.  But  the  two  are  not  insepa- 
rable. It  may  be  very  well  that  the  property  shall  be  in  the 
one  and  the  risk  in  the  other.  In  the  present  case  I  think  all 
that  is  necessary  to  decide  is,  that  the  risk  was  not  in  the 
sellers.  When  the  first  month  had  elapsed,  and  payment  had 
been  made,  still  the  buyers  had,  from  their  express  stipulation, 
a  right  to  have  the  goods  remain  a  month  at  the  refiners'  ware- 
house at  the  refiners9  risk.  Let  us  suppose  that  the  refiners 
had  become  bankrupt.  If  in  consequence  of  the  risk  being  in 
the  refiner^,  which  by  this  stipulation  it  clearly  would  be  during 
the  two  months,  the  property  was  still  in  the  refiners,  their 
assignees  in  bankruptcy  would  take  the  entire  property,  and 
the  buyers,  who  had  paid  the  approximate  price,  would  be 
obliged  to  come  in  and  prove,  and  get  so  many  shillings  in  the 
pound  as  they  might  be  able  to  prove  for.  That  would  be  a 
monstrous  hardship,  and  in  such  a  case  as  that  I  should  be  very 
much  inclined  to  struggle  very  hard  to  find  any  legal  reason  for 
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saying  that,  though  the  risk  remained  in  the  sellers,  yet  the 
property  had  passed  to  the  buyers  as  soon  as  they  had  made 
the  payment  If  the  question  arose  in  such -a  case  as  that,  I 
am  rather  inclined  to  think  it  would  be  necessary  to  look  care- 
fully into  Simmons  v.  Swift  (*),  and  some  other  cases,  to  see  if 
one  could  decide  that  the  property  had  passed.  But  in  this 
case  that  does  not  arise ;  the  second  of  the  two  months  had 
elapsed,  during  which  the  stipulation  was  that  the  goods  were 
to  be  at  the  sellers'  risk.  I  think  expressio  unius  est  exclusio 
alterius.  I  cannot  construe  that  stipulation,  except  as  implying 
that  at  the  expiration  of  the  two  months  the  goods  are  to  be  at 
the  buyer's  risk.  That  construction  would  be  greatly  fortified, 
if  it  required  fortification,  by  the  fact  that  at  the  end  of  the 
two  months  the  sellers  did  send  a  note  to  remind  the  buyer  that 
the  goods  are  at  his  risk ;  and  this  being  a  stipulation  between 
455]  *wo  parties,  who  *are  both  sui  juris,  that  they  are  to  be 
at  the  buyer's  risk  after  the  two  months,  the  question  is,  is 
that  effectual  at  law  ? 

Mr.  Brown's  argument  was,  that  the  goods  must  be  at  the 
sellers'  risk,  because,  as  he  contended,  the  property  had  not 
passed  to  the  buyer.  I  have  already  intimated  that,  if  it  were 
necessary,  I  should  consider  very  long  before  I  said  that.  How- 
ever, assume  that  it  had  not  passed.  If  the  agreement  between 
the  parties  was,  "  I  contract  that  when  you  pay  the  price  I  will 
deliver  the  goods  to  you,  but  the  property  shall  not  be  yours* 
they  shall  still  be  my  property  so  that  I  may  have  dominion 
over  them ;  but  though  they  shall  not  be  yours,  I  stipulate  and 
agree  that  if  I  keep  them  beyond  the  month  the  risk  shall  be 
upon  you ;"  and  then  the  goods  perish ;  to  say  that  the  buyer 
could  then  set  up  this  defence  and  say,  "  Although  I  stipulated 
that  the  risk  should  be  mine,  yet,  inasmuch  as  an  accident  has 
happened  which  has  destroyed  them,  I  will  have  no  part  of  that 
risk,  but  will  throw  it  entirely  upon  you  because  the  property 
did  not  pass  to  me,"  is  a  proposition  which,  stated  in  that  way, 
appears  to  be  absolutely  a  reductio  ad  absurdum ;  and  that  is 
really  what  the  argument  amounts  to.  If  the  parties  have  stipu- 
lated that,  if  after  the  two  months  the  goods  remain  in  the  sel- 
lers' warehouse,  tfyey  shall,  nevertheless,  remain  there  at  the 
buyer's  risk,  it  would  be  a  manifest  absurdity  to  say  that  he  is 
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not  to  pay  for  them ;  and  I  think  the  case  of  Castle  v.  Playford  (*) 
is  a  clear  authority  of  the  Court  of  Exchequer  Chamber,  that 
where  the  parties  have  stipulated  that  the  risk  shall  be  on  one 
side,  it  matters  not  whether  the  properly  had  passed  or  not. 
The  parties  here  have  by  their  express  stipulation  impliedly 
said,  after  the  two  months  the  goods  shall  be  at  the  risk  of  the 
buyer,  consequently  it  is  the  buyer  who  must  bear  the  loss. 

Then  Mr.  Brown  said, "  But  how  can  the  buyer  pay  when  he 
was  to  pay  at  475.  per  cwt.,  and  the  goods  have  never  been 
weighed,  and  therefore  it  would  never  be  known  with  certain 
precision  how  many  cwt  there  were  ?"  I  answer  to  that,  in  the 
first  place  that  the  point  is  concluded  by  the  authority  of  Alex- 
ander y.  Gardner  (*),  Twrley  v.  Bates  (5),  and  the  recent  case  of 
Castle  v.  Phyfvrd  Q)  in  the  Exchequer  Chamber,  which  all  go  to 
show  that  where  the  price  *ls  not  ascertained,  and  it  could  [456 
not  be  ascertained  with  precision  in  consequence  of  the  tiling 
perishing,  nevertheless  the  seller  may  recover  the  price,  if  the 
risk  is  clearly  thrown  on  the  purchaser,  by  ascertaining  the 
amount  as  nearly  as  you  can.    . 

There  is  another  reason  which  in  this  case  would  clearly  ap- 
ply—  the  delay v  in  weighing  is  quite  as  much  the  fault  of  the 
purchaser  as  of  the  sellers.  When  the  prompt  day  comes  the 
sellers  have  a  right  to  require  that  the  goods  should  be  weighed 
at  once,  so  as  to  ascertain  the  'price,  and  to  have  it  paid  to  the 
last  farthing.  It  may  be  for  the  mutual  convenience  of  both 
parties ;  but  still  it  is  the  buyer,  in  effect,  who  requests  that,  as 
he  is  going  to  leave  them  longer,  the  weighing  should  be  post- 
poned for  a  time.  Therefore  it  is  in  consequence  of  his  delay 
that  the  weighing  does  not  take  place.  Now  by  the  civil  law 
it  always  was  considered  that,  if  there  was  any  weighing,  or 
anything  of  the  sort  which  prevented  the  contract  being  per- 
fecta  emptio,  whenever  that  was  occasioned  by  one  of  the  par- 
ties being  in  mora,  and  it  was  his  default,  though  the  emptio  is 
not  perfecta,  yet  if  it  is  clearly  shown  that  the  party  was  in 
mora,  he  shall  have  the  risk  just  as  if  the  emptio  was  perfecta. 
That  is  perfectly  good  sense  and  justice,  though  it  is  not  neces- 
sary to  the  decision  of  the  present  case,  that,  when  the  weigh- 
ing is  delayed  in  consequence  of  the  interference  of  the  buyer, 
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so  that  the  property  did  not  pass,  even  if  there  were  no  express 
stipulation  about  risk/  yet  because  the  non-completion  of  the 
bargain  and  sale,  which  would  absolutely  transfer  the  property, 
was  owing  to  the  delay  of  the  purchaser,  the  purchaser  should 
bear  the  risk  just  as  much  as  if  the  property  had  passed.  The 
inclination  of  my  opinion  is,  as  I  have  said,  that  the  property  is 
in  the  purchaser,  but  we  need  not  decide  that  at  all  to-day,  and 
it  might  require  some  consideration  to  see  how  fiar  the  case  of 
Simmons  v.  Swift  (2)  really  governs  the  case. 

The  other  point  goes  to  the  reduction  of  the  damages.  The 
defendant  contends  that,  under  the  particular  circumstances  of 
the  case,  he  is  entitled  to  have  an  allowance  made  to  him  in 
consequence  of  there  having  been  insurances  upon  these  goods 
kept  up  by  the  sellers,  under  which  they  did  receive  a  very  large 
sum  in  consequence  of  that  fire ;  and  the  defendant's  contention 
457]  iQ>  &**  they  *are  bound  to  give  him  an  aliquot  part  of  the 
insurance  money,  in  the  proportion  that  his  goods  which  were 
burnt  bore  to  the  others,  and  that  is  agreed  to  be  5402.  But  I 
do  not  think  that  he  has  made  out  that  he  is  entitled  to  the  in- 
surance at  all.  There  are  circumstances  with  regard  to  that 
part  of  the  case  which  I  do  not  feel  it  necessary  to  decide.  In 
the  first  place,  the  policies  are  floating  policies  kept  up  by  the 
refiners  to  cover  all  goods  on  their  premises,  and  at  the  back 
of  each  is  this  memorandum  :  "  This  policy  is  now  declared  to 
cover  stock  the  property  of  the  assured,  and  including  goods 
sold  and  paid  for  but  not  delivered,  on  the  premises  within  men- 
tioned." And  it  was  contended,  first,  that  upon  that  insurance 
as  it  stood  the  insurance  company  were  bound  to  pay  for  goods 
that  were  on  the  premises  which  had  been  paid  for,  and  which 
were  not  at  the  risk  of  the  refiners ;  that  the  bargain  between 
them  covered  such  goods,  and  that  they  were  bound  to  pay  for 
them.  That  Mr.  Holker  contested,  and  that  is  one  point  upon 
which  I  have  not  thought  it  necessary  to  make  up  my  mind. 
It  may  be  that  the  insurance  is  such*  —  as  in  the  case  of  London 
and  North  Western  By.  Co.  v.  Olyn  (*), — that  the  insurance  com- 
pany are  bound  to  pay  for  these  goods  in  which  the  assured 
were  not  interested  at  all.  It  may  also  be,  as  in  the  case  of 
North  British  Insurance  Company  v.  Moffatt  (*),  that  the  policy 
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may  be  so  worded  that  the  assured  are  not  entitled  to  recover, 
and  the  insurance  company  are  not  bound  to  pay  anything  ex- 
cept for  the  goods  which  were  the  property  of  the  assured.  I 
l^ave  not  thought  it  necessary  to  make  up  my  mind  which  case 
this  is.  I  will  assume  in  favor  of  the  defendant,  that  the  policies 
of  insurance  are  such  that  if  the  policies  had  not  only  covered 
the  loss  upon  the  refiners'  own  goods,  and  the  goods  which  were 
lying  there  for  two  months  at  their  risk,  in  which  they  had  an 
interest,  but  were  also  sufficient  to  cover  the  goods  which  were 
left  on  the  premises  beyond  the  two  months,  the  plaintiffs  would 
be  bound  to  pay  the  defendant  the  whole  of  the  money  applica- 
ble to  his  goods.  Assuming  that  in  favor  of  the  defendant,  the 
argument,  as  I  understand  it,  is  rested  upon  the  statement  in 
the  16th  paragraph  of  the  case ;  and  the  contention  was  that 
from  this  custom  and  usage  it  must  be  implied  to  be  part  of  the 
bargain  between  the  *refiners  and  their  customers,  that  [458 
the  refiners  would  keep  up  these  policies  for  the  customers' 
benefit ;  if  that  were  so,  I  am  inclined  to  think,  although  it  is 
not  necessary  to  decide  it,  that  it  would  follow  that  they  ought 
to  apply  an  aliquot  part  of  the  amount  they  recovered  on  the 
policy  to  the  persons  \^ith  whom  they  had  made  that  arrange- 
ment. Parties  may  make  a  specific  bargain  of  that  sort.  It  is 
very  common  for  a  warehouseman  to  keep  up  very  large  and  ex- 
tensive floating  policies  to  cover  the  geods  in  his  hands,  and  let 
it  be  known  generally  that  he  was  doing  so,  so  that  people  would 
come  to  him  in  hopes  that  they  would  have  the  benefit  of  that 
insurance  in  case  of  loss.  In  that  case  I  think  the  Court  might 
very  properly  draw  the  inference  that  it  was  part  of  the  under- 
stood bargain,  that  persons  dealing  with  him  would  have  the 
benefit  of  thdt  insurance.  But  in  the  present  case  I  can  draw 
no  such  conclusion  at  all.  The  refiners,  so  far  from  wishing  to 
induce  people  to  keep  their  goods  in  their  warehouses,  wish 
them  very  much  to  take  them  away  after  the  two  months. 

It  was  further  argued  that,  if  the  plaintiffs,  though  not  bound 
to  do  it  at  all,  had  happened  to  find  when  the  fire  took  place 
that  they  had  been  paying  premiums  to  insurance  companies, 
which  would  entitle  them  to  claim  for  these  goods  which  were 
not  their  own,  and  which  were  not  lying  at  their  risk,  yet  if 
they  did  so,  and  either  from  the  company  paying  it  voluntarily, 
or  from  enforcing  it  as  in  London  and  North  Western  By.  Co.  v. 
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Olyn  (*),  they  actually  got  it  for  the  defendant's  goods,  they 
must  be  taken  to  have  got  the  money  on  his  behalf;  and  there 
would  arise  a  trust  from  that  en  forcible  in  equity,  and  I  suppose 
enforcible  in  law  also,  that  they  should  hold  the  money  for  the 
benefit  of  the  defendant,  although  the  defendant  had  no  right 
to  complain  if  they  did  not  recover  the  money.  I  will  not  ex- 
press any  opinion  on  that,  it  may  or  may  not  be ;  but  that  does 
not  arise  in  the  slighest  degree  here,  because  in  point  of  feet 
the  plaintiffs,  although  undoubtedly  when  they  sent  in  their 
claim  to  the  insurance  companies  they  named  all  the  goods  in 
their  possession  on  their  premises,  withotit  distinguishing  which 
were  over  the  two  months  and  which  were  under,  have  not  re- 
ceived a  farthing  more  than  they  were  entitled  to  receive  for  the 
459]  goods  which  were  their  own  *property,  or  at  their  risk; 
in  fact,  they  received  less.  Therefore,  although  there  might 
have  been  some  possible  contention  that,  if  they  had  recovered 
more,  they  would  have  been  obliged  to  give  it  to  the  defendant, 
they  were  not  bound  to  postpone  their  own  claim ;  and  to  say 
that  they  are  bound  to  apply  some  of  that  to  the  payment  of 
the  defendant,  seems  to  me  contrary  to  justice  and  to  law._ 

I  therefore  think  that  the  damages  should  not  be  reduced, 
and  that  the  judgment  should  be  for  the  plaintiffs  for  the  larger 
sum  which  the  arbitrator  has  stated. 

Lush,  J.  I  am  also  of  opinion  that  the  defendant  is  liable  to 
pay  the  value  of  these  goods  which  were  destroyed  by  fire. 
The  first  questions  is,  at  whose  risk  were  the  goods  at  the  time 
of  the  fire,  at  the  risk  of  the  sellers  or  at  the  risk  of  the  buyer? 
Where  goods  are  sold  and  there  is  no  express  stipulation  in  the 
contract  to  the  contrary,  in  order  to  determine  at  whose  risk 
the  goods  were  at  any  given  time,  you  have  to  ascertain  in 
whom  the  properly  was  vested  at  that  time ;  and  it  is  quite 
settled  by  the  cases  that  this  is  a  question  of  intention  to  be 
collected  from  the  terms  of  the  contract  If  that  were  the  ques- 
tion here,  I  should  have  no  hesitation  in  inferring  from  the 
terms  of  this  contract  that  the  parties  intended  the  property  to 
vest  in  the  buyer  from  the  time  of  the  sale.  If  they  did  so 
agree,  the  property  would  vest,  although  something  was  to  be 
done  to  the  goods  before  delivery  in  order  to  ascertain  the 
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amount  to  be  paid.  But  I  agree  that  the  question  is  not  in 
whom  the  property  was,  but  at  whose  risk  the  goods  were,  and 
I  collect  clearly  from  the  terms  of  the  contract  that  it  was  agreed 
between  the  parties  that  after  the  expiration  of  two  months  the 
goods  were  to  be  at  the  risk  of  the  buyer.  This  appears  to  me 
to  follow  by  necessary  implication  from  the  terms  of  the  con- 
tract, which  contains  this  memorandum :  "  Prompt  one  month, 
discount  one  per  cent.,  stove  goods  at  sellers'  risk  for  two 
months,  other  goods  for  one  month."  Therefore,  the  buyer 
was  to  pay  for  the  goods  an  estimated  approximate  amount  at 
the  expiration  of  one  month,  then  the  goods  were  to  be  at  the 
seller's  risk  if  the  buyer  chose  to  let  them  remain  in  the  ware- 
house for  a  month  longer ;  and  the  necessary  implication  from 
that  is  that  at  the  ^expiration  of  the  two  months  they  [460 
were  to  be  at  the  risk  of  the  buyer.  That  appears  to  me  as 
plain  as  if  those  words  had  been  expressed  in  the  contract 
Therefore,  without  saying  ih  whom  the  property  was  vested,  it 
seems  to  me  to  be  clearly  agreed  between  the  parties  that  after 
the  expiration  of  the  two  months  the  goods,  if  they  remained 
in  the  plaintiffs'  warehouse,  were  to  remain  at  the  risk  of  the 
defendant.  The  fire  happened  after  the  expiration  of  the  two 
months,  and  therefore  the  defendant,  the  buyer,  must  be  the 
loser. 

The  next  question  is,  whether  the  buyer  is  entitled  to  claim 
any  portion  of  the  proceeds  of  the  insurance  as  a  set-off  against 
.  the  price  of  the  goods.  The  only  statement  in  the  case  upon 
that  point  is  found  in  par.  16.  From  the  facts  that  are  stated 
there,  I  think  it  very  clear  that  there  was  no  contract  on  the 
part  of  the  plaintiffe  that  they  would  insure  the  goods  for  the 
benefit  of  the  defendant.  On  the  other  hand  it  must  be  taken, 
I  think,  from  what  is  stated  about  the  custom,  that  the  defend- 
ant knew  that  there  was  a  floating  policy  effected  by  the  plaint- 
iffe, and  probably  he  trusted  to  that  policy  and  forbore  to  insure 
on  his  own  account.  But  then  he  must  be  taken  to  have  known 
also  that  the  value  of  the  stock  in  the  warehouses  was  fluctuat- 
ing, that  it  might  at  one  time  be  larger  than  the  amount  insured, 
and  at  another  time  be  smaller,  that  the  plaintiffs  effected  the 
policy  for  their  own  security,  and  therefore  that  it  was  a  chance 
whether,  if  a  fire  were  to  happen,  any  part  of  the  policy  would 
be  available  for  him.    He  chose  to  run  the  risk  of  that;  the 
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only  chance  he  could  ever  have  of  getting  any  benefit  from  that 
policy  would  be  if  a  fire  were  to  happen  at  the  time  when  there 
were  not  goods  enough  of  the  plaintiffs'  own  to  answer  the 
amount  of  the  policy.  He  chose  to  run  that  risk;  it  so  hap- 
pened that  at  the  time  of  the  fire  the  goods  of  the  plaintiffs 
were  of  greater  value  than  the  whole  amount  insured.  The 
plaintiffs  insured  for  their  own  protection,  and  not  for  his  bene- 
fit, and  they  were  therefore  at  perfect  liberty  to  appropriate  the 
whole  of  the  amount  insured  to  their  own  loss  so  far  as  it  would 
go.  It  was  known  to  the  defendant  throughout  that  the  policy 
was  intended  as  a  security  for  the  plaintiffs  themselves.  The 
plaintiffs  were,  therefore,  entitled  to  appropriate  it  to  the  extent 
461]  °f  their  loss,  and  the  consequence  is  that  the  ^defendant 
oan  claim  no  part  of  that  money  derived  from  the  insurance,  as 
a  set-off  against  the  plaintiffs'  claim. 

Quain,  J.  I  am  of  the  same  opinion.  I  think  with  regard 
to  the  first  question  in  the  case,  it  may  be  decided  upon  the 
short  ground  that  by  the  express  contract  between  these  par- 
ties, whether  the  property  passed  to  the  buyer  or  not,  it  was,  if 
not  expressly,  impliedly  agreed  between  them  that  the  risk 
after  the  two  months,  should  be  in  the  buyer.  I  think  it  is 
admitted  even  by  Mr.  Brown  in  his  argument,  that  the  ques- 
tion of  whether  the  property  passed  becomes  immaterial,  if  you 
satisfy  yourself  upon  the  face  of  this  contract  that  the  parties 
had  agreed  that  the  risk  should  be  in  the  buyer  after  the  ex- 
piration of  the  two  months.  Now,  seeing  the  express  stipula- 
tion that  the  sellers  should  incur  the  risk  during  the  first  two 
months,  and  looking  at  the  nature  of  the  contract,  and  the 
practice  between  the  parties,  I  can  come  to  no  other  conclusion 
than  that  the  agreement  between  them  was  that  after  the  two 
months  the  risk  should  be  in  the  buyer  and  not  in  the  sellers ; 
and  as  the  fire  happened  after  the  two  months,  I  think  upon 
that  short  ground  the  plaintiffs  are  entitled  to  recover. 

With  regard  to  the  second  question,  I  had  at  first  some  little 
doubt  about  the  matter,  arising  from  the  fact  which  is  admitted 
on  the  face  of  this  case,  that  the  terms  of  the  particular  policies 
did  include  these  goods,  that  a  claim  was  actually  sent  in  by  the 
assured  for  these  goods,  and  that  they,  in  effect,  received  the 
whole  amount  of  the  policies.    I  had  some  doubt  arising  upon 


•  •    * 
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those  facts,  whether  it  could  not  be  said  that  the  assured  did 
receive  money  on  account  of  these  goods ;  but  on  further  con- 
sideration I  have  come  to  the  opposite  conclusion  upon  these 
grounds :  I  take  it  that  this  set-off  could  only  be  applicable  to 
reduce  the  plaintiffs'  claim  upon  two  grounds,  either  that  there 
was  an  express  contract  to  insure  as  between  the  sellers  and  the 
customer,  or  that  they  etftered  into  a  voluntary  insurance,  and 
then  having  received  money  on  account  of  the*e  very  goods, 
they  retained  that  money  which  in  equity  they  ought  to  hand 
over.  I  think  both  those  grounds  fail  in  the  present  case.  I 
cannot  infer  from  par.  16,  that  there  was  any  such  contract, 
and  no  such  contract  is  found,  nor,  anything  that  would  go  to 
this  extent,  that  an  action  would  lie  by  the  customer  against 
the  assured  for  not  keeping  *up  the  policy  or  allowing  it  [£62 
to  drop,  or  for  not  effecting  it.  I  think  no  such  contract  is 
found,  and  I  do  not  think  any  such  action  would  lie  upon  the 
facts  as  they  appear  before  us.  If  there  had  been  such  a  con- 
tract, then  I  think  Mr.  Brown  would  have  made  out  his  point, 
that  as  between  the  ass  a  red  and  the  customer  there  was  an 
obligation  to  insure ;  and  if  they  deceived  the  whole  of  the 
insurance  they  must  appropriate  an  aliquot  part  to  the  cus- 
tomer as  far  as  his  goods  extend.  For  supposing  they  received 
money  on  account  of  these  very  goods,  I  take  it  that  the  cases 
of  North  British  Insurance  Go.  v.  Moffatt  (x)  and  London  and 
North  Western  By.  Co.  v.  Qlyn  (*),  decide  that  if  they  got  the 
money  on  account  of  these  very  goods,  and  there  are  words 
sufficient  in  the  policy  to  cover  the  goods,  they  ought  to  hand 
the  money  over  to  the  customers.  The  difficulty  in  the  defend- 
ant's way  lies  in  this  that  the  plaintiffe  have  not  received  money 
on  account  of  these  goods ;  they  have  only  received  a  sufficient 
sum  to  cover  a  portion  of  their  own  loss,  and  if  these  goods  are 
left  out  of  the  claim  altogether,  or  out  of  the  policy  altogether, 
they  would  not  receive  a  sufficient  sum  of  money  to  cover  their 
loss,  and  therefore  there  is  no  equity  between  them  and  their 
customer.  I  find  it  so  stated  in  Parsons  on  Contracts,  vol.  ii.  p. 
353  :  "  If  the  goods  are  insured  by  a  bailee  having  a  lien  upon 
them  for  charges,  commissions,  &c,  and  are  described  as  goods 
held  by  him  in  trust,  in  an  action  brought  by  him  in  his 
own  name,  he  recovers  the  whole  value  of  the  goods,  and, 

O  Law  Rep.,  7  C.  P.,  26.  (")  1  E.  &  E.,  «52 ;  28  L.  J.  (Q.B.),  188. 
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after  deducting  his  lien,  he  holds  the  balance  in  trust  for  the 
owner.    But  as  between  the  insured  and  the  owner  of  the 
\  goods  held  by  him  in  trust,  the  owner  cannot  recover,  unless 

it  appears  that  he  had  ele6ted  to  adopt  the  policy,  before 
its  force  as  an  insurance  upon  his  goods  has  been  in  any 
degree  impaired  by  any  act  of  the  insured,  or  that  the  latter 
had  actually  received  money  from  the  insurance  company  on 
account  of  goods  other  than  his  own.  He  puts  this  as  the 
result  of  the  American  authorities.  That  appears  to  me  to 
be  the  principle  of  two  English  cases,  that  in  order  to  raise  any 
trust  of  that  kind  the  customer  must  clearly  show  that  the  as- 
sured, the  seller,  had  received  a  portion  of  the  money  for  and  in 
respect  of  some  other  goods  than  his  own.  Two  English  cases 
have  decided  that  where  there  is  a  trust,  he  ought  to  hand  it 
463]  *over,  but  that  fails  in  this  case  in  consequence  of  the 
amount  of  the  policy  not  being  sufficient  to  cover  the  assured's 
own  goods,  and  therefore  *they  have  not  received,  in  any  proper 
or  equitable  sense  of  the  term,  any  money  in  respect  of  these 
goods.  For  these  reasons,  I  am  of  opinion  that  the  set-off,  or 
whatever  it  may  be  called,  which  Mr.  Brown  sets  up, — the 
right  to  have  an  aliquot  portion  of  the  insurance  money  appro- 
priated to  his  client  fails ;  and  therefore  the  plaintiffs,  upon 
both  grounds,  are  entitled  to  the  judgment  of  the  Court 

Judgment  far  the  plaintiffs. 

Attorneys  for  plaintiffs :  Walker  ft  San. 
Attorneys  for  defendant :  Linklater  ft  Co. 
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♦Sharp  v.  Powell.  [253 

Law  Rep.,  7  Common  Pleas,  258. 

JNutoance —  Washing  Cart  on  a  Highway,  in  Breach  of  a  Statute —  Proximate 

Damage  —  2  <fe  8  Vict.  c.  47,  s,  54,  tubs.  1. 

The  defendant's  servant  (in  breach  of  the  Police  Act,  2  &  8  Vict.  c.  47,  s.  54) 
washed  a  van  in  a  public  street,  and  allowed  the  waste  water  to  ran  down  the 
gutter  towards  a  grating  leading  to  the  sewer,  about  twenty-five  yards  off.  In 
consequence  of  the  extreme  severity  of  the  weather,  the  grating  was  obstructed 
by  ice,  and  the  water  flowed  over  a  portion  of  the  causeway,  which  was  ill  paved 
and  uneven,  and  there  froze.  There  was  no  evidence  that  the  defendant  knew 
of  the  grating  being  obstructed.  The  plaintiff's  horse,  while  being  led  past  the 
spot,  slipped  upon  the  ice  and  broke  its  leg : 

Held,  that  this  was  a  consequence  too  remote  to  be  attributed  to  the  wrongful 
act  of  the  defendant. 

The  declaration  stated  that  the  defendant  wrongfully  caused 
a  van  of  his  to  be  washed  in  a  public  highway,  in  &c.,  and 
thereby  caused  a  public  nuisance,  and  caused  large  quantities 
of  water  to  be  collected  together:,  whereby  the  water  became 
frozen  and  dangerous  to  the  traffic  of  the  highway ;  and  the 
plaintiff's  horse,  whilst  lawfully  passing  along  the  highway, 
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254]  slipped  upon  the  ice,  *and  fell  and  broke  its  knee,  and 
was  necessarily  killed,  &c.     Pl^a,  not  guilty.    Issue  thereon. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at 
"Westminster  after  last  Michaelmas  Term.  The  plaintiff  is  a 
job-master,  and  the  defendant  a  corn-merchant  carrying  on  busi- 
ness at  High  Street,  Hoxton,  having  a  stable  and  coach-house 
abutting  upon  a  public  street  called  Felton  Street.  On  the 
morning  of  the  21st  of  November,  1871,  the  defendant's  van 
had  been  washed  in  the  street  opposite  his  coach-house.  The 
water  used  in  the  operation  flowed  into  the  channel  or  gutter 
at  the  side  of  the  street,  and  thence  under  ordinary  circumstances 
would  have  found  its  way  to  a  sink  or  grating  at  the  corner  of 
the  street  about  twenty-five  yards  from  the  spot  where  the  van 
was  washed,  and  so  into  the  sewer.  It  happened^  however,  that 
the  weather  was  and  had  been  for  about  a  fortnight  extremely 
severe,  and  that,  the  grating  being  frozen  over,  the  water  had 
spread  three  or  four  feet  over  the  paving,  which  was  much  out 
of  repair,  and  so  formed  a  sheetof  ice.  A  servant  of  the  plaint- 
iff was  taking  two  horses  to  be  rough-shod,  riding  one  and  lead- 
ing the  other,  when  the  led-horse  slipped  upon  the  ice  and  fell, 
receiving  the  injury  complained  of. 

For  the  plaintiff  it  was  contended  that  the  defendant  was  re- 
sponsible for  the  injury,  as  being  the  consequence  of  his  wrong- 
ful act,  viz.  causing  his  van  to  be  washed  in  a  public  highway 
in  breach  of  an  Act  of  Parliament  (*).  For  the  defendant,  it 
was  contended  that  the  damage  was  too  remote,  and  not  the 
natural,  necessary,  or  probable  consequence  of  the  defendant's 
act. 

The  learned  judge  nonsuited  the  plaintiff,  reserving  leave  to 
him  to  move  to  enter  a  verdict  for  25 L,  if  the  Court  (who  were 
to  be  at  liberty  to  draw  inferences  of  fact)  should  be  of  opinion 
that  the  damage  was  not  too  remote :  all  powers  of  amendment 
being  also  reserved. 

A  rule  nisi  having  been  obtained, 

April  22.    H.  James fQ.C,  and  Lanyon,  showed  cause.    The 

0  Metropolitan  Police  Act,  2  &  8  any  person  who  shall,  in  any  thorongh- 
Vict.  c.  47,  a.  64,  Bub-6.  1,  which  im-  fare  or  public  place,  "  clean  any  cart  or 
posee  a  penalty  not  exceeding  40*.  upon    carriage." 
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ruling  of  the  learned  judge  was  correct.  Assuming  th&t  the  act 
*of  the  defendant's  servant  in  washing  the  van  in  a  public  [255 
place  was  an  unlawful  act,  in  the  sense  of  its  rendering  him 
liable  to  a  penalty,  the  damage  to  the  plaintiff  was  not  the 
natural  or  likely  consequence  to  result  from  it  in  the  ordinary 
course  of  things.  If  the  grating  had  not  been  foul  or  frozen, 
the  water  which  the  defendant's  servant  used  in  the  operation 
of  washing  the  van  would  have  flowed  in  its  natural  channel, 
and  reached  the  sewer  without  injury  to  any  one.  The  defend- 
ant is  not  to  be  held  responsible  for  the  stoppage  of  the  drain, 
or  the  defective  state  of  the  pavement,  which  allowed  the  water 
to  accumulate  and  expand  over  the  roadway  :  nor  has  he  been 
guilty  of  any  wilful  or  'malicious  act,  to  make  him  a  wrong-doer 
in  the  ordinary  sense.  In  general,  a  man  is  only  liable  for  such 
consequences  of  his  tortious  or  negligent  act  as  might  reasonably 
be  anticipated  as  its  result.  In  Addison  on  Torts,  3d  ed.  5,  it 
is  said :  "  The  general  rule  of  law  is,  that  whoever  does  an 
illegal  act  is  answerable  for  all  the  consequences  that  ensue  in 
the  ordinary  and  natural  course  of  events,  though  those  conse- 
quences be  immediately  ajjd  directly  brought  about  by  the  in- 
tervening agency  of  others,  provided  the  intervening  agents 
were  set  in  motion  by  the  primary  wrong-doer,  or  provided 
their  acts  causing  the  damage  were  the  necessary  or  legal  and 
natural  consequence  of  the  original  wrongful  act :"  for  which 
proposition  the  squib  case,  Scott  v.  Shepherd  (l),  is  referred  to. 
In  Sedgwick  on  damages,  4th  ed.  90,  the  rule,  adopted  from  the 
judgment  of  the  Supreme  Court  of  New  York  in  Clark  v. 
Brown  (2),  is  thus  stated :  "  The  rule  of  law  is  well  established, 
that,  in  cases  of  torts,  it  is  necessary  for  the  party  complaining 
to  show  that  the  particular  damages  in  respect  to  which  he  pro- 
ceeds are  the  legal  and  natural  consequences  of  the  wrongful  act 
imputed  to  the  defendant."  And  in  Mayne  on  Damages,  15, 
the  general  principle  is  given  in  these  words  :  "  The  first,  and 
in  fact  the  only  inquiry  in  all  these  cases  is,  whether  the  damage 
complained  of  is  the  natural  and  reasonable  result  of  the  defend- 
ant's act :  it  will  assume  this  character  if  it  can  be  shown  to  be 
such  a  consequence  as  in  the  ordinary  course  of  things  would 
flow  from  the  act,  or,  in  cases  of  contract,  if  it  appears  to  have 
been  contemplated  by  both  parties.    Where  neither  of  these 

0)  8  WilB.,  408 ;  2  W.  Bl.,  802.  0 18  Wendell,  218, 229. 
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256]  elements  exists,  the  damage  is  *said  to  be  too  remote." 
In  Hoey  v.  Felton  (*),  the  plaintiff  had  been  apprehended  at  the 
instance  of  the  defendant  upon  an  unfounded  charge :  having 
been  discharged  after  about  an  hour's  detention  he  went  home, 
instead  of  presenting  himself  at  once  at  a  place  where  he  would 
have  obtained  employment :  and  it  was  held  that  the  loss  of 
the  engagement  was  too  remote  a  damage.  Erie,  C.J.,  there 
says  (*)  :  "  The  damage  does  not  immediately  and  according  to 
the  common  course  of  events  follow  from  the  defendant's  wrong : 
they  are  not  known  by  common  experience  to  be  usually  in 
sequence.  The  wrong  would  not  have  been  followed  by  the 
damage,  if  some  facts  had  not  intervened  for  which  the  defend- 
ant was  not  responsible."  Suppose  in  the  present  case  a 
stranger  had  dammed  back  the  water  in  the  gutter,  and  so 
caused  it  to  accumulate  and  to  flow  over  the  roadway,  and  it 
afterwards  froze,  would  the  defendant  have  been  responsible  for 
that  ?  In  Greenland  v.  Chaplin  (*),  Pollock,  C.B.,  says :  "  I 
entertain  considerable  doubt  whether  a  person  who  is  guilty  of 
negligence  is  responsible  for  all  the  consequences  which  may 
under  any  circumstances  arise,  and  in  respect  of  mischief  which 
could  by  no  possibility  have  been  foreseen,  and  which  no  rea- 
sonable person  would  have  anticipated.  Whenever  that  case 
shall  arise,  I  shall  certainly  desire  to  hear  it  argued,  and  to  con- 
sider whether  the  rule  of  law  be  not  this,  that  a  person  is 
expected  to  anticipate  and  guard  against  all  reasonable  conse- 
quences, but  that  he  is  not  by  the  law  of  England  expected  to 
anticipate  and  guard  against  that  which  no  reasonable  man 
would  expect  to  occur."  In  Cox  v.  Burbidge  (4),  the  defendant's 
horse  strayed  on  to  a  highway,  and  kicked  the  plaintiff,  a  child, 
who  was  playing  on  the  footpath ;  and  it  was  held  that,  although 
the  horse  was  wrongfully  on  the  highway,  the  injury  complained 
of  was  not  such  a  consequence  of  the  wrong  as  the  owner  of  the 
horse  was  liable  for.  In  Burrows  v.  March  Gas  Co.  (8),  as  well 
as  in  Smith  v.  London  and  South  Western  By.  Co.  ('),  the  damage 

(l)  11  C.  B.  (N.S.)  142 ;  31  L.  J.  (C.P.),  (•)  Law  Rep.,  5  Ex.,  65 ;  in  error,  Law 

105.  Rep.,  7  Ex.,  96. 

O  11 C.  B.  (N.S.)  at  p.,  146.  (•)  Law  Rep.,  5  C.  P.,  98 ;  in  error,  Law 

(•)  5  Ex.,  248,  at  p.  248.  Rep.,  6  C.  P.,  14 

(4)  13  C.  B.  (N.S.),  430 ;  82  L.  J.  (C.P.), 
89. 
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was  the  natural  and  necessary  consequence  of  the  negligence  of 
the  defendants. 

♦[Bovill,  C.J.  Was  the*e  any  evidence  that  the  de-  [257 
fendant  knew  of  the  stoppage  af  the  drain  ?] 

None  whatever.  If  there  had  been,  it  might  possibly  have 
brought  the  case  within  Harrison  v.  Great  Western  By.  Co.  (l). 

Metcalfe,  in  support  of  the  rule.  If  the  plaintiff's  horse  had 
met  with  the  injury  at  the  spot  where  the  washing  of  the  van 
took  place,  no  one  could  have  doubted  the  defendant's  liability ; 
and  Brown  v.  BusseU  (')  is  an  authority  to  show  that  the  fact  of 
its  having  occurred  a  short  distance  off  can  make  no  difference. 
The  accident  was  the  result  of  the  defendant's  negligent  and 
wrongful  act ;  and  the  damage  was  not  too  remote.  In  Bomney 
Marsh  (Bailiff)  v.  Trinity  Bouse  Corporation  (*)  the  defendants' 
vessel,  owing  to  the  negligence  of  their  servants,  struck 
on  a  sand-bank,  and,  becoming  from  that  cause  unmanageable, 
was  driven  by  the  wind  and  tide  upon  a  sea-wall  of  the  plaint- 
iff's, and  damaged  it ;  and  it  was  held  that  the  defendants  were 
liable  for  the  damage  so  caused.  It  was  contended  there  that 
the  damage  was  too  remote ;  but  Kelly,  O.B.,  said :  "  The  rule 
of  law  is,  that  negligence,  to  render  the  defendants  liable,  must 
be  the  causa  causans,  or  the  proximate  cause  of  the  injury,  and 
not  merely  a  causa  sine  qua  non.  I  think  that  it  was  so  in  the 
present  case."  Scott  v.  Shepherd  (4)  and  Smith  v.  London  and 
South  Western  By.  Co.  (•)  are  distinct  authorities  in  favor  of  the 
plaintiff.  Wherever  the  consequences  of  the  negligent  or 
wrongful  act  complained  of  are  the  probable  or  likely  result  of 
such  an  act,  the  guilty  party  is  responsible  for  them ;  as  in 
Vaughan  v.  Merdove  (•),  where  it  was  held  that  an  action  lay 
against  the  defendant  for  so  negligently  constructing  a  hay-rick 
on  the  extremity  of  his  land  that  in  consequence  of  its  sponta- 
neous ignition  his  neighbor's  house  was  burnt.  Tindal,  C.J., 
there  refers  to  Tubervil  v.  Stamp  (*),  where  it  was  decided  that 
if  an  occupier  burns  weeds  so  near  the  boundary  of  his  own 
land  that  damage  ensues  to  the  property  of  his  neighbor,  he  is 

O  8  H.  &  C,  281 ;  88  L.J.  (Ex.),  266.  O  8  WUb.,  408;  2  W.  Bl„  892. 

(")  Law  Rep.,  8  Q.  B.,  251.  f)  Law  Rep.,  5  C.  P.,  28;  in  error, 

(")  Law  Rep.,  5  Ex.,  204 ;  in  error,    Law  Rep.,  6  0.  P.,  14. 
Law  Rep.,  7  Ex.,  241.  03  Bing.,  N.  C,  468. 

O  1  Balk.,  18. 
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liable  to  an  action  for  the  amount  of  injury  done,  unless  the 
accident  were  occasioned  by  a  sudden  blast  which  he  could  not 
258]  foresee.  In  * Reynolds  v.  Clarke  (*),  it  is  laid  down  as  clear 
law  that,  "  if  one  lays  a  log  of  wood  in  the  highway,  and  another 
receives  hurt  by  it,  the  latter  may  maintain  an  action."  That 
principle  was  acted  upon  by  the  Court  of  Exchequer  in  a  recent 
case,  Shepherd  v.  Midland  By.  Co.  (2),  where  water,  which  had 
trickled  from  a  waste  pipe  at  a  railway  station  on  to  the  plat- 
form, had  become  frozen  into  ice,  and  the  plaintiff  a  passenger 
stepped  upon  it,  fell,  and  was  injured ;  the  Court  held  the  de- 
fendants liable  for  negligence  in  not  removing  the  ice.  In  Cox 
v.  Burbidge  (*)  the  action  failed,  not  because  the  damage  was 
too  rjemote,  but  because  there  was  no  scienter.  Applying  the 
principle  of  these  cases  to  the  facts  proved  here,  there  can  be 
no  doubt  that  the  jury  were  warranted  in  finding  that  the  de- 
fendant was  guilty  of  negligence  in  permitting  water  to  flow 
over  the  causeway  during  so  severe  a  frost ;  and  the  damage 
to  the  plaintiff  was  sufficiently  proximate.  If  there  was  any 
evidence  for  a  jury,  the  verdict  must  stand. 

[Bovill,  C.J.  Was  not  the  plaintiff  himself  negligent  in 
sending  out  his  horses  unroughed  in  such  weather  ?] 

The  horses  were  being  sent  to  the  blacksmith's  for  the  very 
purpose  of  being  roughed.  Besides,  the  question  of  contributory 
negligence  was  not  suggested  at  the  trial ;  neither  has  it  been 
upon  the  argument  of  this  rule. 

[Bovill,  C.J.  No  doubt,  one  who  commits  a  wrongful  act  is 
responsible  for  the  ordinary  consequences  which  are  likely  to 
result  therefrom ;  but,  generally  speaking,  he  is  not  liable  for 
damage  which  is  not  the  natural  or  ordinary  consequence  of 
such  an  act,  unless  it  be  shown  that  he  knows,  or  has  reasona- 
ble means  of  knowing,  that  consequences  not  usually  resulting 
from  the  act  are,  by  reason  of  some  existing  cause,  likely  to  in- 
tervene so  as  to  occasion  damage  to  a  third  person.  Where 
there  is  no  reason  to  expect  it,  and  no  knowledge  in  the  person 
doing  tfce  wrongful  act  that  such  a  state  of  things  exists  as  to 
render  the  damage  probable,  if  injury  does  result  to  a  third 

0)  2  Ld.  Raym.,  1399. 
O  Before  Martin  and  Pigott,  BB.f  on       (*)  13   C.  B.   (N.S.),  480 ;   82  L.  J 
Jan.  28, 1872,  not  reported.  (C.P.),  89. 
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person  it  is  generally  considered  that  the  wrongful  act  is  not  the 
proximate  cause  of  the  injury,  so  *as  to  render  the  [259 
wrong-doer  liable  to  an  action.  In  the  present  case,  the 
learned  judge  has  reserved  power  to  us  to  draw  inferences  from 
the  facts ;  and  the  proper  inference  to  be  drawn  from  the  evi- 
dence seems  to  me  to  be  that,  if  the  drain  had  not  been  stopped, 
and  the  road  had  been  in  a  proper  state  of  repair,  the  water 
which  the  defendant's  servant  caused  to  flow  into  the  gutter  or 
channel  would  have  passed  away  without  doing  any  mischief  to 
any  one.  Can  it,  then,  be  said  to  have  been  the*  ordinary  and 
probable  consequence  of  the  defendant's  act  that  the  water 
should  have  frozen  over  so  large  a  portion  of  the  street  as  to 
occasion  a  dangerous  nuisance  ?  I  think  not  There  was  no 
distinct  evidence  to  show  the  cause  of  the  stoppage  of  the  sink 
or  drain,  or  that  the  defendant  knew  it  was  stopped.  He  had 
a  right,  then,  to  expect  that  the  water  would  flow  down  the 
gutter  to  the  sewer  in  the  ordinary  course ;  and,  but  for  the 
stoppage  (for  which  the  defendant  is  not  responsible),  no  damage 
would  have  been  done.  The  conclusion,  therefore,  I  feel  com- 
pelled to  come  to  is,  that  the  defendant  would  not  reasonably 
be  expected  to  foresee  that  the  water  would  accumulate  and 
freeze  at  the  spot  where  the  accident  happened.  Besides,  upon 
the  facts,  one  cannot  help  seeing,  notwithstanding  it  is  said 
that  contributory  negligence  was  not  urged  as  a  point  at  the 
trial,  that  the  plaintiff  was  himself  somewhat  in  fault  for 
sending  out  horses  not  roughed,  and  over  an  ill-paved  road,  in 
weather  such  as  that  described  by  the  witnesses.  I  am  content, 
however,  to  found  my  judgment  upon  the  other  part  of  the 
case,  viz.  that  the  injury  was  not  of  such  a  character  as  the 
defendant  could  have  contemplated  as  the  ordinary  or  likely 
consequence  to  result  from  his  permitting  his  van  to  be  washed 
in  the  public  street 

Grove,  J.  I  am  entirely  of  the  same  opinion.  I  think  the 
act  of  the  defendant  was  not  the  ordinary  or  proximate  cause  of 
the  damage  to  the  plaintiff's  horse,  or  within  the  ordinary  conse- 
quences which  the  defendant  may  be  presumed  to  have  contem- 
plated, or  for  which  he  is  responsible.  The  expression,  the 
"  natural "  consequence,  which  has  been  used  in  so  many  cases, 
and  which  I  myself  have  no  doubt  often  used,  by  no  means 
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conveys  to  the  mind  an  adequate  notion  of  what  is  meant : 
"  probable  "  would  perhaps  be  a  better  expression.  If  on  the 
260]  present  *occasion  the  water  had  been  allowed  to  accumu- 
late round  the  the  spot  where  the  washing  of  the  van  took  place, 
and  had  there  frozen  obviously  within  the  sight  of  the  defendant 
and  the  plaintiff's  horse  had  fallen  there,  I  should  have  been 
inclined  to  think  that  the  defendant  would  have  been  responsi- 
ble for  the  consequences  which  had  resulted.  But  there  must 
be  some  limit  to  the  liability  of  a  man  for  the  consequences  of 
a  wrongful  act;  and  it  does  not  by  any  means  follow  that, 
though  the  act  of  allowing  the  water  to  flow  over  the  street  in 
the  first  instance  was  wrongful,  the  defendant  is  liable  for 
a  stoppage  occurring  after  the  water  had  got  back  into  its  proper 
and  accustomed  channel.  The  defendant  was  not  bound  to  go 
down  the  street  and  see  whether  or  not  any  obstacle  existed  at 
the  drain.  I  cannot  therefore  see  that  the  damage  to  the  plaint- 
iff's horse  was  the  proximate  or  the  probable  result  of  the 
washing  of  the  defendant's  van  in  the  street  rather  than  in  his 
own  stable  or  coach-house.  I  think  Mr.  Lanyon  put  the  case 
upon  the  true  ground.  The  damage  complained  of  was  not 
proximately  caused  by  the  original  wrongful  act  of  the  defendant. 

Keating,  J.  After  hearing  the  argument,  I  must  confess  I 
retain  the  impression  I  had  at  the  trial.  There  can  be  no  doubt 
that  the  proximate  cause  of  the  damage  sustained  by  the  plaint- 
iff was  the  accumulation  of  water  at  the  corner  of  the  street, 
and  its  freezing  there.  I  nonsuited  the  plaintiff,  but  gave  him 
leave  to  move,  reserving  power  to  the  Court  to  draw  inferences 
of  fact.  As  I  think  the  point  as  to  contributory  damage  was 
not  prominently,  or  perhaps  at  all,  brought  forward  at  the  trial, 
I  perfer  to  rest  my  judgment  on  the  ground  that  the  damage 
did  not  immediately  flow  from  the  wrongful  act  of  the  defend- 
ant, nor  was  such  a  probable  or  likely  result  as  to  make  him 
responsible  for  it.  The  natural  consequence,  if  that  be  a  correct 
expression,  of  the  wrongful  act  of  the  defendant  would  have 
been  that  the  water  would  under  ordinary  circumstances  have 
flowed  along  the  gutter  or  channel,  and  so  down  the  grating  to 
the  sewer.  The  stoppage  and  accumulation  of  the  water  was 
caused  by  ice  or  other  obstruction  at  the  drain,  not  shown  to 
have  been  known  to  the  defendant,  and  for  which  he  was  in  no 
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degree  responsible.  That  being,  so,  it  would  obviously  be  un- 
reasonable tp  trace  the  damage  indirectly  *back  to  the  [261 
defendant  It  may  be  said,  and  indeed  it  has.  been  said,  that, 
if  the  defendant  had  not  washed  his  cart  where  he  did,  and  al- 
lowed the  water  to  run  down  to  the  drain,  it  would  not  have 
accumulated  and  frozen  there,  and  so  the  accident  would  not 
have  happened.  If  that  is  to  render  the  defendant  liable,  where 
is  the  liability  to  stop  ?  The  damage  in  question,«ot  being 
one  which  the  defendant  could  fairly  be  expected  to  anticipate 
as  likely  to  ensue  from  his  act,  is  in  my  judgment  too  remote. 

BuU  Discharged. 
Attorney  for  plaintiff:  J.  F.  Holmes. 
Attorneys  for  defendant :  Mills  ft  Lockyer. 

When  the  side  walk  of  a  city  is  co-  Otherwise  where  the  ice  is  covered 
vered  with  ice  which  a  passer  by  can  see,  with  snow  and  concealed  from  the  plain- 
with  ordinary  diligence,  he  cannot  re-  tiff's  view  if  the  obstruction  had  con- 
cover  for  an  injury  sustained  by  falling  tinned  so  long  as  to  be  public  and 
on  it  for  he  is  guilty  of  contributory  neg-  notorious.  Mosey  v.*  OUy  of  Troy,  61 
ligence  in  going  upon  it.  Durldn  vs.  Barb.,  581.  Street  v.  Inhabitants  of 
OUy  of  Troy,  61  Barb.,  487.  Holyoke,  105  Mass.,  83. 


April  80. 

Steele,  Appellant  ;  Brannan  Respondent. 

Law  Reports,  7  Common  Pleas,  261. 

Obscene  Publication — Misdemeanor — Seizure  and  destruction  of  Obscene  Books 
under  20  d  21  Vict.  c.  83,  *.  1  —  Report  of  Judicial  Proceedings— Privilege. 

A  police  magistrate  had  ordered  the  destruction  of  copies  of  a  pamphlet,  which 
the  appellant  kept  at  his  shop  for  sale,  as  obscene  books,  under  20  &  21  Vict.  c. 
83,  s.  1.  This  pamphlet  was  a  substantially  correct  report  of  the  trial  of  one 
G.  M.,  on  an  indictment  for  a  misdemeanor  in  selling  a  certain  obscene  work 
called  the  "  Confessional  Unmasked  ;"  but  it  set  out  that  work  in  full,  whereas 
at  the  trial  it  was  taken  as  read,  and  passages  in  it  only  referred  to : 

Held  (following  the  decision  in  Reg.  v.  Hicklin  (Law  Rep.  8  Q.  B.  860),  that 
the  pamphlet,  being  of  such  a  character  that  it  would  necessarily  tend  to  the 
depravation  of  the  public  morals,  was  an  obscene  book  within  20  &21  Vict.  c.  88, 
even  although  the  object  of  those  publishing  it  were  to  suppress  a  system  they 
thought  immoral  and  pernicious. 
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Held,  also  (following  the  decision  in  Bex  v.  GarlUe  (8  B.  &  A.  167),  that  the 
privilege  given  by  the  law  to  reports  of  judicial  proceedings  does  not  extend  to 
reports  which  contain  matters  of  an  obscene  and  demoralizing  character,  and 
that  the  case  was  therefore  within  20  &  21  Vict.  c.  83,  and  the  decision  of  the 
magistrate  correct. 

Cask  stated  by  a  police  magistrate  under  20  &  21  Vict  c.  43. 

1.  The  appellant  is  the  occupier  and  manager  of  a  shop,  being 
14,  Tavistock  Street,  Coyent  Garden,  within  the  metropolitan 
police  district,  for  a  body  called  or  known  as  the  Protestant 
Electoral  Union,  whose  objects,  as  set  forth  in  their  prospectus, 
are  inter  alia  "  to  protest  against  the  teachings  of  the  Romish 
and  Puseyite  systems,  which  are  un-English,  immoral,  and 
262]  blasphemous ;  *to  maintain  the  Protestantism  of  the  Bible 
and  the  liberty  of  England ;"  and  "  to  promote  the  return  to 
Parliament  of  men  who  will  assist  them  in  these  objects;  and 
particularly  will  expose  and  defeat  the  deep-laid  machinations 
of  the  Jesuits,  and  resist  grants  of  money  for  Romish  purposes." 

2.  On  the  26th  day  of  January,  1871,  the  respondent,  who 
was  an  inspector  of  the  metropolitan  police,  under  authority 
given  to  him  by  special  warrant  duly  issued  under  20  &  21 
Vict.  c.  83,  seized,  at  the  shop,  14,  Tavistock  Street,  aforesaid, 
about  181  copies  of  "  A  Report  of  the  Trial  of  George  Mackey, 
at  the  Winchester  Quarter  Sessions,  18th  and  19th  October, 
1870,  from  Short-hand  Notes  of  Dr.  Soutter,  Lecturer  on  Short- 
hand in  King's  College,  London ;  containing  the  Full  Text  of 
the  *  Morality  of  Romish  Devotion,  or  the  Confessional  Un- 
masked,' showing  the  Depravity  of  the  Romish  Priesthood  and 
the  Iniquity  of  the  Confessional.  For  the  use  of  Heads  of 
Familes  and  Persons  of  Mature  Tears."  The  above  was  the 
title  on  the  cover  and  on  the  first  page. 

3.  Some  of  these  reports  were  sold  in  covers  on  the  outside 
of  which  no  reference  was  made  to  the  trial,  but  which  con- 
tained the  following  title  and  description  of  the  book : 

"  The  Morality  of  Romish  Devotion,  or  the  Confessional  Un- 
masked ;  showing  the  Depravity  of  the  Romish  Priesthood  and 
the  Iniquity  of  the  Confessional. 

"  The  extracts  contained  in  this  pamphlet  are  simply  speci- 
mens of  the  moral  theology  of  Rome,  taught  in  the  Royal  Col- 
lege of  Maynooth  at  a  cost  of  30,000£  per  annum  to  this  heavily 
taxed  Protestant  nation.    Through  the  unfaithfulness  of  both 
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Christians  and  politicians,  lawlessness  has  become  legalized 
amongst  us,  and  the  most  atrocious  and  obscene  maxims  and 
practices  have  been  imposed  upon  the  people  as  moral  theology 
and  the  requirements  of  religion.  On  behalf  of  morality  and 
religion  we  adjudge  the  confessional  as  here  c  unmasked'  to  be 
a  foul  blasphemy,  and  worthy  to  be  execrated  of  mankind,  and 
we  appeal  to  the  Word  of  God  and  the  common  sense  of  the 
people  for  a  confirmation  of  our  verdict. — Ed. 

"  6  The  time  may  come  when  it  will  become  our  bounden 
though  painful  duty  to  rouse  the  indignation  of  Englishmen  at 
the  expense  *of  their  modesty  by  translating  and  circulat-  [263 
ingsomeofthe  contents  of  that  charnel-house  the  confessional.' — 
Dr.  McNbile. 

*  "  Protestant  Evangelical  Mission  and  Electoral  Union,  14, 
Tavistock  Street,  Covent  Garden,  London.  Price  One  Shilling. 
To  be  had  at  all  Booksellers." 

4.  On  the  2d  day  of  February  last  the  appellant  duly  ap- 
peared at  the  Bow  Street  police  court,  before  Sir  Thomas 
Henry,  the  chief  magistrate  of  the  police  courts  of  the  metro- 
polis, in  answer  to  a  summons  duly  issued  under  the  said  sta- 
tute, to  show  cause  why  the  said  books  so  seized  should  not  be 
destroyed. 

5.  The  Protestant  Electoral  Union  had  been  in  the  habit  of 
selling  and  distributing  copies  of  the  "  Confessional  Unmasked" 
previous  to  April,  1868,  when  the  decision  was  given  in  the 
case  of  Reg.  v.  Hicklin  (l).  In  consequence  of  that  decision  the 
first  edition  of  the  book  was  withdrawn  and  a  new  one  pub- 
lished, as  stated  in  the  following  extract  from  the  introduction 
(p.  iii.)  to  the  new  edition  :  "  Consequently  the  society  with- 
draws the  condemned  edition,  and  does  not  intend  publishing 
it ;  but  the  publication  of  a  new  edition  in  an  altered  form  — 
that  is,  with  certain  alterations,  certain  omissions,  and  certain 
additions  —  would  not  come  under  the  condemnation  passed 
upon  the  former  edition.  Such  an  edition,  then,  is  here  pre- 
sented to  the  public.  In  this  edition  are  omitted  some  of  the 
most  filthy  and  abominable  passages  occurring  in  the  former 
edition ;  also  in  this  edition  some  passages  are  added  for  the 
sake  of  illustrating  the  pernicious  influence  exercised  by  the 
priests  in  the  confessional  over  the  minds  and  consciences  of 

(l)  Law  Rep.,  8  Q.  B.,  860.  • 

2  Eng.  Rep.1  73 
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the  laity,  even  apart  from  the  demoralising  and  polluting  in- 
fluence exercised  by  them  when  employing  the  obscene  lan- 
guage authorized  and  enforced  by  the  Church.  See  also  page 
3  of  the  <  Apology.'  " 

7.  For  selling  this  new  edition  one  George  Mackey  was  tried 
at  the  "Winchester  Quarter  Sessions,  the  19th  of  October,  1870, 
when  the  jury,  being  unable  to  agree,  were  discharged  without 
giving  any  verdict. 

8.  The  Appellant  kept  for  sale  and  distribution,  and  sold  and 
distributed  from  time  to  time  at  the  said  shop,  copies  of  various 
books  and  pamphlets,  and  amongst  them,  the  first  edition  of  the 
264]  *"  Confessional  Unmasked ;"  and  after  the  decision  of  the 
Court  of  Queen's  Bench,  the  new  edition  of  the  book,  and  after 
the  committal  for  trial  of  the  said  George  Mackey,  the  "  Report 
of  the  Trial  of  George  Mackey  "  was  published  and  sold. 

The  "  Confessional  Unmasked,"  consists  of  extracts  from 
Roman  Catholic  theologians  and  divines.  On  one  side  of  the 
page  are  printed  passages  in  the  original  Latin,  extracted  from 
the  authors  therein  named,  and  on  the  other  side  a  free  trans- 
lation of  the  same.  Other  portions  of  the  pamphlet  consist  of 
introductory  matter,  and  of  observations  by  the  editor. 

9.  The  "  Report  of  the  Trial  of  George  Mackey  "  was  a  sub- 
stantially correct  report  of  the  trial  of  that  person,  but  the 
"  Confessional  Unmasked  "  was  not  read  aloud  in  open  court, 
and  this  explains  the  following  paragraph  at  the  bottom  of  page 
2  of  the  report :  "  The  sale  of  the  '  Confessional  Unmasked ' 
having  been  proved,  read  as  follows  :"  then  follows  the  full  text 
of  the  new  edition  of  the  "  Confessional  Unmasked." 

10.  The  retail  price  of  the  "  Report  of  the  Trial,  Ac,"  was 
one  shilling.  It  was  exposed  for  sale  in  the  shop  window,  and 
sold  to  any  person  who  applied  for  it,  sometimes  in  one  of  the 
covers  before  mentioned,  and  sometimes  in  the  other. 

11.  A  copy  of  the  "  Report  of  the  Trial,  Ac,"  which  was 
seized  and  ordered  to  be  destroyed,  and  which  is  annexed 
hereto,  is  to  form  part  of  the  case. 

12.  It  was  contended  before  me  on  behalf  of  the  appellants, 
that  upon  the  facts  stated,  the  book  seized,  viz.  the  "  Report 
of  the  Trial,  &c,"  was  a  fair  report  of  a  trial  in  a  court  of  com- 
petent jurisdiction,  and  as  such  privileged. 
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13.  I  was  of  opinion  that  the  "  Report  of  the  Trial  of  George 
Mackey,  Ac./'  as  sold  and  published,  was  not  privileged. 

14.  I  was  further  of  opinion  that  the  "  Report  of  the  Trial, 
Ac.,"  a  copy  of  which  is  annexed,  was  an  obscene  book,  and  of 
such  a  character  and  description  that  the  publication  of  it  was 
a  misdemeanor,  and  proper  to  be  prosecuted  as  such,  and  that 
the  copies  seized  were  kept  in  the  shop  for  the  purpose  of  sale. 

15.  I  therefore  ordered  all  the  copies  of  such  book  so  seized 
as  aforesaid  to  be  destroyed  at  the  expiration  of  the  time  men  - 
tioned  in  the  statute. 

*16.  The  appellant  being  dissatisfied  with  my  determina-  [265 
tion  as  being  erroneous  in  point  of  law  only,  gave  me  notice  in 
writing  to  state  and  sign  a  case  for  the  opinion  of  this  Honor- 
able Court,  under  20  &  21  Vict.  c.  43. 

17.  The  question  for  the  opinion  of  this  Court  is,  whether, 
upon  the  facte  above  stated,  I  was  wrong  in  point  of  law  in 
ordering  the  books  to  be  destroyed  (*). 

April  29.  Kydd,  for  the  appellant  This  book  was  not  an 
obscene  book  within  20  &  21  Vict.  C.  83.  In  order  to  bring  it 
within  that  statute,  the  publication  of  it  must  be  a  misde- 
meanor at  common  law.  In  order  to  make  such  publication  a 
misdemeanor,  it  must  be  with  a  criminal  intent.  Here  the 
intent  was  not  to  pollute  the  public  mind,  but  to  expose  an 
immoral  system.  The  nature  of  the  book  is  controversial,  and 
the  subject  with  which  it  deals  one  of  the  highest  public  im- 
portance. All  the  portions  of  the  book  which  are  objected  to 
are  extracts  from  the  works  of  Roman  Catholic  divines  and 
casuists,  which  are  quoted  merely  for  the  purpose  of  condemning 
the  system  of  the  confessional.  What  effectual  remedy  is  there 
in  the  hands  of  persons  wishing  to  suppress  a  system  which 
they  conceive  to  be  pernicious,  except  to  expose  the  tendency 

0)  The  "  Report  of  the  Trial  of  George  appeared  from  the  "  Report  of  the  Trial, 
Mackey,  &c. "  sets  out  in  full  the  new  &c"  that  the  "  Confessional  Unmask- 
edition  of  the  "  Confessional  Unmask*  ed  "  was  not  read  in  fall  at  the  trial,  but 
ed."  The  new  edition,  although  differ-  was  put  in  and  taken  as  read,  and  that 
ing  in  some  respects  from  the  first  edi-  counsel  in  the  conduct  of  the  case  ra- 
tion, the  character  of  which  will  be  ferred  to  the  various  paragraphs  of  it 
found  discussed  in  the  report  of  Beg,  by  their  numbers,  and  read  some  por- 
y.  Hicklin  (Law  Rep.,  8  Q.  B.  860),  was  tions  as  illustrating  the  character  and 
substantially  of  a  similar  character.    It  object  of  the  work. 
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of  such  a  system  by  reference  to  the  writings  in  which  it  s 
expounded  ?  (*) 

It  is  further  contended  that  this  work  was  privileged,  as  being 
266]  a  *^r  report  of  the  proceedings  at  a  trial.  Hex  v. 
Carlile  (*)  is  not  in  point.  The  decision  of  the  Court  there 
proceeded  upon  the  fact  that  the  report  was  not  a  bonfi  fide 
report.  It  was  headed  "  Mock  Trial,"  and  the  object  of  the 
publication  was  clearly  to  bring  the  proceedings  of  the 
court  into  disrepute.  He  also  cited  on  this  point  Rex  v. 
Eaton  (8) ;  Popham  v.  Pickburn  (4) ;  Hoare  v.  SUverlock  (*) ;  Turner 
t.  Sullivan  (•). 

Sir  J.  D.  Coleridge,  A.  G.  (Archibald  and  Poland  with  him), 
for  the  respondent  The  decision  in  Beg.  v.  Hicklin  (*)  clearly 
governs  the  present  case.  Works  such  as  those  from  which 
these  extracts  are  taken  may,  upon  proper  occasion  calling  for 
their  discussion,  be  made  the  subject  of  controversy  in  a  fitting 
manner.  It  is  clear  that  parties  are  not  entitled  to  collect  ex- 
tracts of  this  nature  from  books  of  casuistry  and  theology  of  a 
quasi-scientific  character,  and  publish  them  in  the  form  of  a 
pamphlet  for  indiscriminate  sale  at  a  cheap  rate. 

With  respect  to  the  question  of  privilege,  Rex  v.  Carlile  (*)  is 
directly  in  point. 

Kydd,  in  reply. 

April  80.    The  following  judgments  were  delivered : 

Bovill,  C.J.  This  case  comes  before  us  by  way  of  appeal 
from  the  decision  of  a  magistrate  upon  a  case  stated  under  20  k 
21  Vict.  c.  48;  and  the  only  question  which  now  arises  is 
whether,  upon  the  facts  stated,  that  decision  was  right  as 
a  matter  of  law.  Upon  looking  over  the  book,  it  appears 
to  me  that  no  inconsiderable  portion  of  its  contents  is  of  a 

(')  In  the  course  of  the  argument  a  JBtckUn  (Law  Rep.,  8  Q.  B.,  860),  sub- 
number  of  authorities  and  passages  in  stantially  the  arguments  and  the  au- 
various  works  were  referred  to ;  but  it  thorities  cited  were  the  same  as  those 
is  not  thought  necessary  to  set  out  the  given  in  the  report  of  that  case, 
argument   on   this   point    at   greater  (*)  8  B.  &  A.,  167. 
length,  inasmuch  as,  although  it  was  (*)  81  State  Trials,  927. 
contended  that  there  was  sufficient  dif-  (4)  7  H.  &  N.,  891 ;  81  L.  J.  (Ex.),  188L 
ference  between  the  two  editions  of  the  (•)  9  C.  B.,  20 ;  19  L.  J.  (O.P.),  215. 
"  Confessional  Unmasked  "  to  take  the  (•)  6  L.  T.  (N.S.),  180. 
case  out  of  the    decision  in  Beg.  v.  (7)  Law  Rep.,  8  Q.  B.,  860. 
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most  shockingly  filthy  description.  During  the *  argument 
counsel  could  do  no  more  than  call  attention  to  thp  pages 
in  which  the  objectionable  passages  occur,  without  referring 
to  them  more  particularly.  The  book  is  one  which  would 
manifestly  tend  to  deprave  and  corrupt  the  morals,  more 
especially  of  the  young  and  inexperienced.  That  being  so, 
it  appears  to  me  necessarily  to  follow  that  the  publication 
of  the  book  would  be  a  misdemeanor,  and  the  book  is  conse- 
quently *obscene  within  the  meaning  of  the  statute,  20  &  [267 
21  Vict  c.  83. 

It  was,  however,  strongly  contended  by  the  counsel  for  the 
appellant,  that  the  book  treated  of  a  matter  which  might  pro- 
perly be  made  the  subject  of  discussion  and  controversy,  and 
that  the  object  of  those  who  put  it  forward  being  not  only  inno- 
cent but  praiseworthy,  inasmuch  as  they  intended  thereby  to 
advance  the  interests  of  religion  and  of  the  public,  the  publica- 
tion of  the  book  was  not  a  misdemeanor,  and  consequently  the 
book  was  not  obscene  within  the  statute  20  &  21  Vict.  c.  83. 
There  is  no  doubt  that  all  matters  of  importance  to  society  may 
be  made  the  subject  of  full  and  free  discussion,  but  while  the 
liberty  of  such  discussion  is  preserved,  it  must  not  be  allowed 
to  run  into  obscenity  and  to  be  conducted  in  a  matter  which 
tends  to  the  corruption  of  public  morals.  The  probable  effect 
of  the  publication  of  this  book  being  prejudicial  to  public 
morality  and  decency,  the  appellant  must  be  taken  to  have  in- 
tended the  natural  consequences  of  such  publication,  even  though 
the  book  were  published  with  the  objects  referred  to  by  his 
counsel.  This  point  was  fully  considered  in  the  case  of  Reg  v. 
MkkLin  (*),  in  which  the  principle  authorities  on  the  subject  were 
cited  and  commented  upon.  There  the  sessions,  on  appeal,  had 
reversed  the  decision  of  the  magistrates,  on  the  ground  that  the 
immediate  intention  of  the  appellants  was  not  to  corrupt  the 
public  mind,  but  to  expose  the  errors  of  the  confessional  system. 
It  was  assumed,  for  the  purposes  of  thejudgmentin  thatcase,that 
the  appellants  had  really  and  bon£  fide  acted  with  the  intention 
that  they  alleged ;  but  the  Court  were  of  opinion  that  the  pub- 
lication of  an  obscene  work  was  unlawful,  and  that  the  publishers 
of  it  must  be  taken  to  have  intended  the  corruption  of  morals 
which  would  be  the  natural  consequence  of  such  publication. 

O  Law  Rep.,  3  Q.  B.,  860. 
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I  will  assume,  for  the  present  purpose,  that  the  new  edition 
of  the  "  Confessional  Unmasked  "  differs  somewhat  from  the 
first  edition,  which  was  the  subject  of  the  decision  in  Reg.  v. 
Hkklin  (*) ;  but  even  this  edition  only  professes  to  omit  some 
of  the  most  filthy  and  abominable  passages  in  the  former  edition. 
It  appears  to  me  that  quite  sufficient  remains  to  make  the  pre- 
268]  8ent case  quite  undistinguishable  *from  that  case.  It  is 
no  defence  that  all  the  obscene  part  of  this  new  edition  consists 
of  passages  from  the  works  of  Roman  Catholic  authorities. 
That  does  not  justify  their  publication  in  their  present  form, 
nor  does  it  follow  that  such  works  might  not  themselves  be 
equally  liable  to  condemnation.  It  appears  to  me,  therefore, 
that  the  present  case  falls  within  the  decision  in  Reg  v. 
Sic/din  (*),  with  which  decision  I  most  fully  concur. 

A  further  question  raised  by  this  case  is,  whether  this  book 
is  privileged  as  a  fair  report  of  proceedings  in  a  court  of  compe- 
tent jurisdiction.  It  is  clear,  that  in  general  the  publication  of 
fair  reports  of  proceedings  in  courts  of  justice,  like  free  discus- 
sion of  matters  of  public  importance,  being  considered  for  the 
public  benefit,  is  privileged ;  but  it  is  equally  clear  that  discus- 
sions offensive  to  public  decency  and  of  a  depraving  tendency 
are  not  privileged.  The  law  on  the  subject  is  well  expressed 
in  Starkie  on  Slander  and  Libel,  3d.  ed.  p.  215,  where  it  is  said, 
"  Where  the  very  object  of  the  inquiry  is  to  protect  the  interests 
of  religion,  morality,  decency,  and  good  order,  by  repressing 
infamous,  blasphemous,  and  obscene  or  seditious  publications, 
it  would  not  only  be  impolitic,  but  weak  and  absurd,  to  allow 
the  same  matters  to  be  afterwards  published  with  impunity  as 
a  parcel  of  the  judicial  proceedings."  The  rule  there  laid  down 
agrees  with  the  law  as  stated  in  Rex  v.  Carlile  (*),  by  Bayley,  J., 
as  follows :  "  We  are  bound,  for  the  purposes  of  justice,  to  hear 
evidence  in  the  course  of  judicial  proceedings,  the  publication 
of  which  at  any  distant  period  of  time,  or  at  any  time  afterwards, 
may  have  the  effect  of  an  utter  subversion  of  the  morals  and 
religion  of  the  people.  The  first  time  I  had  occasion  to  consider 
this  subject  was  in  the  case  of  some  trials  for  adultery.  It  very 
often  happens  that,  for  the  purposes  of  justice,  our  ears  maybe 
shocked  with  extremely  offensive  and  indelicate  evidence.  But 
though  we  are  bound  in  a  court  of  justice  to  hear  it,  other  per- 
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sons  are  not  at  liberty  afterwards  to  circulate  it  at  the  risk  of 
those  effects  which,  in  the  minds  of  the  young  and  unwary,  such 
evidence  may  be  calculated  to  produce.  I  am  satisfied  that, 
whenever  that  point  has  been  under  the  consideration  of  this 
Court,  it  has  always  been  viewed,  and  must  invariably  be 
♦viewed,  in  the  same  way."  The  same  rule  was  laid  down  [269 
in  Rex  v.  Creevey  (l),  and  there  are  other  authorities  to  the  same 
effect ;  but  it  is  unnecessary  for  me  to  do  more  than  to  express 
my  concurrence  with  the  judgment  of  Bayley,  J.,  from  which 
I  have  quoted. 

With  respect  to  the  circumstances  of  the  present  case,  I  may 
add  that  there  is  a  further  ground  for  the  exclusion  of  the  pri- 
vilege. The  book  now  before  us  publishes  in  detail  offensive 
passages  which  were  not  read  aloud  at  the  trial.  The  outer 
cover  of  some  of  the  copies  does  not  even  allude  to  the  trial, 
while  it  does  call  attention  to  the  offensive  matters  contained 
within.  It  appears  to  me  pretty  clear  that  the  book,  as  a  whole, 
was  not  intended  to  be  merely  a  fair  report  of  a  trial,  but  a 
means  of  reproducing  the  offensive  publication  under  the  guise 
of  a  report  of  the  prosecution  of  Mackey  for  such  publication. 
On  these  grounds  I  think  it  was  clearly  not  privileged,  and 
that  our  judgment  must  be  for  the  respondent 

Keating,  J.  I  am  of  the  same  opinion.  The  book  called 
the  "  Confessional  Unmasked, "  purports  to  be  a  selection  from 
the  works  of  Roman  Catholic  divines,  containing  directions  for 
priests  in  the  conduct  of  the  confessional.  These  extracts,  if 
correct,  do  appear  to  me  to  contain  obscenity  of  a  nature  from 
Which  any  mind  of  ordinary  decency  must  revolt  The  Appel- 
lant contends,  through  his  counsel,  that  he  was  entitled  to  dis- 
cuss this  subject  I  agree  that  such  alsubject  might  be  one  of 
importance  and  one  which  it  might  be  right  to  discuss  as  Buch. 
But  the  appellant's  counsel  went  on  to  contend  that  it  was  im- 
possible to  discuss  it  with  effect  without  setting  out  the  extracts 
to  which  objection  is  taken.  It  was  contended  that  if  this  was 
so,  and  the  object  was  not  to  pollute  the  public  mind,  but  to 
conduct  an  effective  controversy  as  to  a  matter  of  public  im- 
portance, the  publication  of  these  extracts  was  no  misdemeanor 
at  common  law.     It  may  be  assumed,  for  the  purposes  of  argu- 
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ment,  that  the  object  of  the  parties  was  a  meritorious  one  as 
alleged,  but  I  agree  with  my  Lord  Chief  Justice  that  they  are 
not  entitled,  in  order  to  accomplish  such  an  object,  to  set  forth 
270]  matter  which  in  itself  has  a  ^tendency  to  corrupt  the 
morals  of  the  public.  To  adopt  the  argument  for  the  appellant 
would  be,  in  truth,  to  adopt  the  doctrine  assailed  in  argument 
by  the  appellant's  counsel  and  to  allow  evil  to  be  done  that 
good  might  follow.  It  would  be  strange  indeed  that  in  order 
to  prevent  the  pollution  of  the  public  morals  the  law  should  al- 
low pollution  to  be  circulated.  It  was  asked,  in  argument, 
what  remedy  there  was  against  works  similar  to  those  from 
which  the  extracts  given  in  the  pamphlet  are  taken.  No  such 
work  is  now  before  us  judicially,  and  I  pronounce  no  opinion 
therefore  with  respect  to  any  such.  It  is  enough  to  say  that  it 
does  not  follow  that  because  it  is  a  misdemeanor  to  publish  the 
present  pamphlet  that  it  would  not  also  be  a  misdemeanor  to 
publish  such  works  as  those  referred  to.  In  any  case,  they 
can  afford  no  argument  to  justify  the  present  publication.  The 
question  then  arises  whether  this  book  is  privileged  as  a  report 
of  proceedings  in  a  court  of  justice.  It  is  only  necessary  on  this 
subject  to  refer  to  the  extract  cited  by  my  Lord  from  Starkie 
on  Libel.  This  freedom  of  the  press  with  relation  to  the  pro- 
ceeding§  of  courts  of  justice  is,  doubtless,  of  the  highest  im- 
portance, and  the  law  does  its  utmost  to  protect  such  freedom, 
but  the  law  would  be  self-contradictory  if  it  mode  the  publica- 
tion of  an  indecent  work  an  indictable  offence  and  yet  sanc- 
tioned the  republication  of  such  work  under  cover  of  its  being 
part  of  the  proceedings  in  a  court  of  justice. 

For  these  reasons  I  think  our  judgment  must  be  for  the  re- 
spondent, and,  I  may  add,  that  with  respect  to  the  question 
whether  the  publication  of  this  book  was  a  misdemeanor,  apart 
from  the  question  of  privilege,  it  appears  to  me  that  this  case  is 
clearly  within  the  decision  in  Reg.  v.  fficktin  (')  to  which,  apart 
from  the  opinion  at  which  I  have  arrived  from  the  reason  of  the 
thing,  I  feel  bound  to  defer. 

Grove,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
question  whether  the  publication  of  this  book  would,  apart  from 
any  question  of  privilege,  be  a  misdemeanor,  I  think  the  case  is 
clearly  within  the  decision  in  Reg  v.  Hicklin  (*).    We  ought  not 
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it  seems  to  me,  except  upon  the  strongest  grounds,  to  dissent 
♦from  that  decision.  I  can  see  no  reason  why  we  should  [271 
not  adopt  it,  I  would  only  make  one  remark  with  relation  to 
it  I  do  not  take  the  case  as  involving  the  proposition  against 
which  Mr.  Kydd,  in  his  argument,  I  think  rightly,  contended, 
viz.  that  the  intention  which  really  actuated  a  person  is  always 
to  he  conclusively  deduced  from  the  character  of  the  act  itself. 
The  effect  of  the  judgment  below  as  a  whole  seems  to  me  to  be 
that  when,  from  the  act  committed,  an  immediate  intention 
of  a  particular  character  would  be  implied  the  party  doing 
the  act  is  not  exempted  by  reason  of  some  other  paramount 
intention  of  a  different  description,  which  actually  operated 
upon  his  mind.  The  only  question,  therefore,  would  appear 
to  be,  what  is  the  intention  which  may  be  fairly  implied  from 
the  act  of  offering  for  indiscriminate  sale  a  work  dealing  with 
suljjects  of  a  filthy  nature. 

Then  it  is  urged  that  this  was  a  substantially  correct  report 
of  a  trial.  If  it  were  permissible  to  publish  a  report  of  a  trial, 
in  which  the  question  wjis  whether  certain  matter  was  obscene, 
and  the  publication  of  it  a  misdeameanor,  and  to  reproduce  the 
whole  of  such  disgusting  matter  under  the  cover  of  such  report, 
the  result  would  be  that  the  person  publishing  an  obscene  work 
would  only  have  to  be  brought  before  a  court  of  justice  for  such 
publication,  in  order  to  entitle  him  to  republish  the  same  matter 
with  perfect  impunity.  His  trial  would  frustrate  the  very  pur- 
pose which  it  had  in  view,  viz.  the  putting  a  stop  to  a  publica- 
tion of  such  matter.  This  consideration  appears  to  me  to  re- 
duce the  appellant's  contention  to  an  absurdity.  I  should, 
therefore,  have  no  difficulty  in  coming  to  the  conclusion  that 
this  book  is  not  privileged  without  the  aid  of  authority,  but,  if 
any  were  necessary,  Rex.  v.  CarlUe  ( )  is  a  distinct  authority  on 
the  subject.  It  has  been  urged  that  the  only  effectual  remedy 
at  the  disposal  of  parties  who  bond  fide  wish  to  expose  and 
counteract  the  effects  of  works  such  as  those  from  which  the 
extracts  contained  in  this  pamphlet  are  taken,  is  to  republish 
them.  There  is  a  simple  remedy  alluded  to  by  my  Brother 
Keating.  The  question  whether  the  publication  of  such  works 
is  admissible  may  be  made  the  subject  of  a  prosecution.  I  ex- 
press no  opinion  as  to  the  character  of  any  of  the  *works  [272 
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alluded  to  in  argument ;  but  I  make  this  remark  to  show  that 
the  parties  objecting  to  such  publications  are  not  without.a  re- 
medy. Upon  such  a  prosecution  the  matter  would  be  discussed 
only  before  the  Court  and  the  jury.  It  cannot  be  permissible 
that  persons  wishing  to  expose  doctrines  of  an  immoral  and 
pernicious  tendency,  should  give  an  indiscriminate  publicity  to 
details  of  the  nature  which  the  pamphlet  now  in  question  con- 
tains. 

Judgment  for  the  respondent. 

Attorney  for  appellant :  Etterton. 

Attorney  for  respondent :  Solicitor  to  the  Treasury. 


May  4. 

Fowler  v.  Lock. 

Law  Reports,  7  Common  Pleas,  272. 
Master  and  Servant — Relation  of  Cab-Proprietor  and  Driver — Bailor  and  Bailee. 

The  plaintiff,  a  cab-driver,  obtained  from  the  defendant,  a  cab-proprietor,  a 
horse  and  cab  on  the  usual  terms,  which  are  that  the  driver  shall  at  the  end  of  the 
day  hand  over  to  the  proprietor  18*.,  retaining  for  himself  all  the  day's  earnings 
over  that  Bum,—  the  day's  food  for  the  horse  being  supplied  by  the  owner,  and 
the  latter  having  no  control  over  the  driver  after  leaving  the  yard.  The  horse 
with  which  the  driver  was  furnished,  which  was  fresh  from  the  country  and  had 
never  before  been  harnessed  to  a  cab,  bolted  and  overturned  the  cab  and  injured 
the  driver.  The  jury  found  that  the  horse  was  not  reasonably  fit  to  be  driven  in 
a  cab: 

Heldfbj  Byles  and  Grove,  JJ.,  that  the  relation  between  the  parties  was  that  of 
bailor  and  bailee,  and  consequently  that,  upon  this  finding  of  the  jury,  the  pro- 
prietor was  responsible  for  the  injury  sustained  by  the  driver. 

Held,  by  Willes,  J.,  that  the  relation  was  that  of  master  and  servant  (or  at  most 
co-adventurers),  and  therefore  that,  in  the  absence  of  evidence  of  personal  negli- 
gence or  misconduct  on  his  part,  the  owner  was  not  responsible. 

Powlee  v.  Eider  (6  E.  &  B.,  207 ;  26  L.  J.  (Q.B.,  881),  observed  upon. 

The  first  count  of  the  declaration  stated  that  the  defendant 
was  a  proprietor  of  cabs  and  horses,  and  was  accustomed  to  let 
the  same  out  for  hire,  and  was  possessed  of  a  horse  which  was 
of  a  vicious  and  unmanageable  disposition,  dangerous,  and  not 
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fit  to  be,  and  had  never  before  been,  driven  in  a  cab ;  that  the 
defendant,  well  knowing  the  premises,  let  the  same  out  to  hire 
to  the  plaintiff  for  the  purpose  of  being  harnessed  to  a  cab  and 
being  therein  driven  by  *the  plaintiff  in  the  way  of  his,  [273 
the  plaintiff 's,  occupation  of  a  cab-driver,  for  reward  to  the  de- 
fendant in  that  behalf,  and  fraudulently  and  wrongfully  con- 
cealed from  the  plaintiff  the  fact  of  the  horse  being  vicious, 
unmanageable,  and  dangerous,  not  fit  to  be,  and  that  it  had 
never  before  been,  driven  in  a  cab ;  that  the  plaintiff  had  no 
notice  or  knowledge  of  that  fact ;  and  that,  by  reason  of  the 
premises,  the  horse,  whilst  so  hired  as  aforesaid,  and  after  the 
same  had  been  harnessed  to  a  cab  for  the  purpose  of  being,  and 
whilst  being,  driven  therein  by  the  plaintiff  in  the  way  of  his 
said  occupation  as  aforesaid,  kicked,  plunged,  reared,  and  be- 
came unmanageable,  and  bolted  and  ran  away  and  up  an  em- 
bankment, and  overturned  the  cab  ;  whereby  the  plaintiff  was 
injured  and  prevented  from  following  his  occupation,  &c. 

Second  count,  that,  in  consideration  that  the  plaintiff  would 
hire  of  the  defendant  a  horse  of  the  defendant  for  the  purpose 
of  being  harnessed  to  a  cab  and  being  therein  driven  by  the 
plaintiff  in  the  way  of  his  occupation  as  a  cab-driver,  for  reward 
to  the  defendant  in  that  behalf,  the  defendant  promised  to  let 
the  same  to  the  plaintiff  on  hire  for  the  purpose  and  on  the 
terms  aforesaid,  and  that  the  horse  was  reasonably  fit  and  pro- 
per for  the  purpose  of  being  driven  by  the  plaintiff;  that  the 
plaintiff  accordingly  hired  and  the  defendant  let  to  hire  to  the 
plaintiff  the  said  horse  for  the  purpose  and  on  the  terms  afore- 
said ;  yet  the  horse  was  not  then  reasonably  fit  and  proper  for 
the  purpose  aforesaid,  and  after  the  same  had  been  harnessed 
to  a  cab  for  the  purpose  of  being  driven,  and  whilst  being  driven 
therein  by  the  plaintiff  .as  aforesaid,  kicked,  &c;  as  in  the  first 
count. 

Pleas,  1,  to  the  first  count,  not  guilty ;  2,  to  the  second  count, 
that  the  defendant  did  not  promise,  as  alleged ;  3,  to  the  second 
count,  that  the  horse  was  at  the  time  of  the  making  of  the  sup- 
posed promise,  reasonably  fit  and  proper  for  the  purpose  in  the 
second  count  alleged.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  second  sitting  for 
Middlesex  in  last  Michaelmas  Term.  The  plaintiff  is  a  cab- 
driver.     The  defendant  is  a  cab-proprietor  carrying  on  his  busi- 
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ness  in  Gray's  Inn  Road.  On  the  24th  of  June  last  the  plaintiff, 
who  had  before  driven  cabs  belonging  to  the  defendant,  ap- 
plied to  Trim  for  a  cab  and  horse  for  the  day,  and  the  defendant 
274]  agreed  to  supply  them  to  *him  upon  the  usual  terms,  viz. 
that  the  plaintiff  should  at  the  end  of  the  day  hand  over  to  the 
defendant  18s.  of  the  day's  earnings,  retaining  all  over  that  sum ' 
for  himself, —  the  day's  food  for  the  horse  being  supplied  by 
the  defendant,  and  the  owner  having  no  control  over  the  driver 
after  leaving  the  yard.  The  first  horse  which  was  offered  to 
the  plaintiff  refused  to  go  beyond  the  gate  of  the  stable-yard ; 
the  second  lay  down  in  the  road  three  or  four  times  before  he 
had  got  a  mile  from  home ;  and  then  the  defendant,  pointing 
to  a  grey  mare, —  a  well-bred  animal,  rising  five  years,  fresh 
from  the  country,  having  just  been  purchased  at  Horn  castle 
Fair  for  26£,  —  said :  "  That  is  a  likely  one ;  you  may  try  her 
if  you  like."  The  grey  was  accordingly  harnessed  to  the  cab, 
and  the  plaintiff  started  with  her ;  but  in  a  short  time  she  kicked 
and  plunged  and  the  plaintiff  lost  all  control  over  her,  and  ulti- 
mately the  cab  was  upset  and  the  plaintiff  injured.  There  was 
evidence  that  it  was  usual,  before  putting  fresh  horses  to  cab 
work,  for  the  defendant,  to  try  them  in  a  gingle,  which  in  this 
case  had  not  been  done. 

The  defendant  and  his  foreman  were  called ;  the  former  stated 
that,  before  the  horses  were  put  to,  he  told  the  plaintiff  that 
they  were  all  fresh  horses ;  and  both  of  them  swore  that  they 
considered  the  grey  a  reasonably  fit  horse  for  a  cab :  and  it  was 
submitted  that  there  was  no  evidence  to  sustain  either  count  of 
the  declaration ;  that  it  was  not  shown  that  the  defendant  was 
aware  of  the  vicious  disposition  of  the  mare ;  and  that  the  plaint- 
iff, being  the  servant  of  the  defendant,  could  not  maintain  an 
action  against  his  master  for  an  injury  sustained  by  him  whilst 
in  his  service,  in  the  absence  of  evidence  of  some  act  of  negli- 
gence of  the  master  which  conduced  to  it. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the 
defendant  upon  the  first  count ;  and  upon  the  second  he  left  it 
to  the  jury  to  say  whether  the  horse  was  reasonably  fit  for  a  cab, 
and  whether  the  accident  was  attributable  to  the  vice  of  the 
horse  or  to  the  plaintiff's  carelessness  or  want  of  skill. 

The  jury  found  that  the  horse  was  not  reasonably  fit  to  be 
driven  in  a  cab,  and  that  the  accident  was  attributable  to  the 
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horse ;  and  they  accordingly  found  for  the  plaintiff  on  the  second 
count,  damages  501. 

*  Francis,  in  Michaelmas  Term  last,  pursuant  to  leave  [275 
reserved  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit,  on  the  ground  that  the  plaintiff  was 
the  servant  of  the  defendant,  and  there  was  no  hiring  or  letting 
of  the  horse,  as  alleged  in  the  second  count ;  or  that,  if  there 
were  such  hiring  or  letting,  there  was  no  implied  promise  that 
the  horse  was  reasonably  fit  and  proper  for  the  purpose  as 
alleged;  or  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence, —  the  plaintiff  to  be  at  liberty, 
on  the  argument  of  the  rule,  to  contend  that  the  judge  was 
wrong  in  telling  the  jury  that  there  was  no  evidence  to  support 
the  first  count 

Jan.  19.  Collins  showed  cause,  and  contended  that,  although 
the  cab-owner  is  liable  to  the  public  for  any  negligence  on  the 
part  of  the  driver, —  Powles  v.  Hider  (*),  it  did  not  follow  that 
the  driver  was  his  servant ;  that  the  true  relation  between  them 
was  that  of  bailor  and  bailee ;  that  the  owner  could  sue  the 
driver  for  the  stipulated  hire ;  and  that  there  was  an  implied 
warranty  on  the  part  of  the  owner,  as  in  the  case  of  any  other 
bailment  for  hire,  that  the  horses  he  let  out  were  reasonably  fit 
for  the  work.  He  cited  Story  on  Bailments,  §332 ;  Addison  on 
Contracts,  3d  ed.  431-2 ;  Oliphant  on  Horses,  2d  ed.  54 ;  Chew 
v.  Jones  (*).  He  also  contended  that  there  was  some  evidence  to 
go  to  the  jury  on  the  first  count,  of  the  defendant  having  fraudu- 
lently concealed  from  the  plaintiff  the  fact  ti.at  the  mare  had 
never  been  tried  in  harness. 

Jan.  20.  Francis,  in  support  of  the  rule,  contended,  upon  the 
authority  of  MoreUy  v.  Dunsccmtbe  (8),  Dynen  v.  Leach  (4),  and 
Powles  v.  Hider  (*),  that  the  relation  between  the  defendant  and 
the  plaintiff,  under  the  circumstances  proved,  was  that  of  master 
and  servant,  and  consequently  that,  in  the  absence  of  evidence 
of  personal  misconduct  on  the  part  of  the  owner,  he  was  not 
liable  for  any  injury  which  the  driver  might  sustain  whilst  in 

0  6  E.  &  B.,  207 ;  25  L.  J.  (Q.B.),       0 10  L.  T.,  231. 
881.  0 11  L.  T.,  199. 
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his  employ ;  that  the  arrangement  as  to  the  division  of  the  day's 
276]  earnings  was  *merely  a  mode  of  paying  wages,  resorted 
to  for  the  purpose  of  guarding  against  the  idleness  or  the  fraud 
of  the  driver ;  and  that  the  relation  of  the  parties  could  not  be 
different  inter  se  and  as  between  one  of  them  and  the  public. 
He  also  relied  upon  the  following  sections  of  the  Hackney 
Carriage  Acts,  as  showing  that  the  legislature  contemplated  the 
relation  of  master  and  servant  between  the  cab-proprietor  and 
the  driver :  —  1  &  2  ¥m.  4,  c.  22,  s.  20;  64  7  Vict.  c.  86,  ss. 
21,  23,  24,  27,  28.  He  further  cited  Story  on  Bailment*,  §  890, 
Chitty  on  Contracts,  9th  ed.  418,  Bigge  v.  Parkinson  (*),  and 
Sutton  v.  Temple  (*),  to  show  that  there  was  no  implied  warranty 
on  the  part  of  the  master  under  the  circumstances. 

Cur.  adv.  vuU. 

May  4.  The  Court  being  divided  in  opinion,  the  following 
judgments  were  delivered : 

Grove,  J.  In  this  case  the  two  questions  which  remained  to 
be  decided  were, —  first,  was  the  plaintiff  the  servant  of  the  de- 
fendant in  such  sense  that,  within  the  decided  cases  on  that 
subject,  he,  the  plaintiff  could  not  recover  in  respect  of  injuries 
sustained  in  the  ordinary  course  of  his  employment, —  secondly, 
supposing  the  relation  of  master  and  servant  in  that  sense  did 
not  exist,  but  that  the  relation  was  analogous  to  that  of  bailor 
bailee,  was  there  an  implied  contract  by  the  former  that  the 
thing  hired  was  reasonably  fit  for  the  purpose  for  which  it  was 
hired. 

The.  evidence  at  the  trial  was  that  the  plaintiff  was  the  driver 
of  a  cab,  and  the  defendant  the  cab-owner.  The  cabman  in 
these  cases  pays  185.  a  day,  taking  the  risk  of  profit  or  loss 
upon,  himself.  If  he  does  not  bring  home  or  pay  the  18s.,  he  is 
not  allowed  to  drive  again ;  or,  in  the  words  of  the  defendant, 
"  No  money,  no  cabs."  During  the  day  the  cabman  is  free  to 
do  what  he  likes  with  horse  and  cab,  provided  he  does  not  ill 
use  them  or  misconduct  himself  to  the  public.  On  the  occasion 
in  question,  the  defendant,  who  supplied  cab  and  horse,  sup- 
plied first  a  horse  which  could  not  be  made  to  go  further  than 
the  exit  of  the  stable-yard,  secondly  a  horse  which  lay  down 

(i)  7  H.  &  H.,  955 ;  81  L.  J.  (Ex.),  801.  0 12  M.  &  W.,  52. 
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three  or  four  times,  and  *thirdly  the  horse  which  caused  [277 
the  injury  to  the  driver  in  question  by  violent  kicking  and 
bolting. 

There  was  evidence  that  the  third  horse  was  what  is  called 
"  green,"  i.e.  fresh  from  the  country,  and  untried,  and  that  it 
was  usual  in  such  cases  to  try  the  horse  first  in  what  is  called  a 
gingle 

The  learned  judge  held  that  there  was  no  evidence  of  know- 
ledge to  support  the  first  count,  and  left  the  case  to  the  jury 
reserving  the  question  above  mentioned.  The  jury  found  for 
the  plaintiff,  damages  50i.  With  this  verdict  the  learned  judge 
was  not  dissatisfied ;  and  this  Court  held  on  the  argument  that 
he  was  right  as  to  the  want  of  evidence  of  scienter. 

It  was  contended  on  behalf  of  the  defendant,  on  the  authority 
of  the  cases  of  Morley  v.  Dunscombe  (*),  and  Powles  v.  Eider  (*), 
that  the  plaintiff  was  the  servant  of  the  defendant,  and  that, 
within  the  decisions  on  the  subject,  the  master  was  not  liable 
to  the  servant  for  injuries  sustained  in  the  ordinary  course  of 
service.  On  the  other  hand,  it  was  argued  on  behalf  of  the 
plaintiff  that  those  were  casea  where  a  third  party,  viz.  one  of 
the  public,  was  injured;  and  that,  although  the  cab-owner 
might,  by  reason  of  statutable  provisions  and  responsibilities  to 
the  public,  be  liable  to  a  person  injured  when  riding  in  the  cab, 
yet  that  they  were  not  in  point  as  to  the  relations  of  cab-owner 
and  cab-driver ;  and  that  these  were  to  each  other  as  bailor  and 
bailee  on  a  contract  of  hiring.  It  was  further  contended  for 
the  defendant  that,  even  if  the  latter  relation  was  the  true  one, 
there  was  no  implied  promise  by  the  cab -owner  that  the  horse 
supplied  was  reasonably  fit  for  the  purpose  for  which  it  was 
used,  and,  if  so,  the  defendant  was  not  liable. 

On  both  these  reserved  questions,  I  am  of  opinion  that  the 
judgment  should  be  for  the  plaintiff. 

The  non-liability  of  master  to  servant  in  cases  where  a  stran- 
ger would  be  liable,  appears  to  be  founded  on  the  servant's 
undertaking  or  subjecting  himself  to  the  ordinary  risk  of  his 
service,  the  "  dangers  "  of  which  "  he  is  just  as  likely  to  be 
acquainted  with  as  vthe  master."  These  latter  words  are  used 
in  the  judgment  of  the  Court  of  Exchequer  delivered  by  Lord 
Abinger  in  the  leading  case  *on  the  subject,  Priestley  v.  [278 

O  11  L.  T.,  199.  (■)  6  E.  &  B.,  307 ;  25  L.  J.  (Q.B.)>  831 
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Fowler  (*),  in  which  case  the  injury  was  occasioned  by  the  break- 
ing down  of  an  overloaded  van;  and  the  judgment  went  on  to 
say  (*) :  "  The  plaintiff  must  have  known  as  well  as  his  master, 
and  probably  better,  whether  the  van  was  sufficient,  whether  it 
was  overloaded,  and  whether  it  was  likely  to  carry  him  safely. 
In  fact,  to  allow  this  sort  of  action  to  prevail,  would  be  an  en- 
couragement to  the  servant  to  omit  that  diligence  and  caution 
which  he  is  in  duty  bound  to  exercise  on  the  behalf  of  his  mas- 
ter, to  protect  him  against  the  misconduct  or  negligence  of 
others  who  serve  him,  and  which  diligence  and  caution,  while 
they  protect  the  master,  are  a  much  better  security  against  any 
injury  the  servant  may  sustain  by  the  negligence  of  others 
employed  under  the  same  master,  than  any  recourse  against  his 
master  for  damages  could  possibly  afford. "  In  Dynrn  v.  Leach  (*), 
where  the  injury  was  by  the  slipping  of  a  clip  to  which  a 
sugar-mould  was  attached,  B  ram  well,  B.,  says,  and  similar  ex- 
pressions fell  from  other  members  of  the  Court,  "  The  work- 
man is  as  well  acquainted  as  the  master  with  the  nature  of  the 
machinery,  and  voluntarily  uses  it"  These  criteria,  I  do  not 
think  apply  to  the  present  case.  The  cabman  could  not  know 
the  qualities  of  the  different  horses  he  was  or  might  be  from 
day  to  day  supplied  with ;  nor  was  he  the  cab-owner's  servant, 
in  the  sense  of  taking  upon  himself  perils  the  nature  or  extent 
of  which  he  had  no  reasonable  means  of  ascertaining. 

In  Powles  v.  Hider  (4),  relied  on  for  the  defendant,  where  the 
question  was  more  fully  entered  into  than  in  Morley  v.  Duns- 
combe  (5),  the  judgment  proceeds  on  the  relation  to  the  public 
of  the  cab-owner.  It  says  (8) :  "  Looking  to  the  position  of  the 
proprietor  and  the  driver  of  the  cab  under  the  circumstances 
proved,  and  to  the  Acts  of  Parliament  which  regulate  their  re- 
spective duties,  we  are  of  opinion  that  the  driver  is  to  be  con- 
sidered the  servant  or  agent  of  the  proprietor,  with  authority  to 
enter  into  contracts  for  the  employment  of  the  cab,  on  which 
the  proprietor  is  liable."  After  discussing  the  question  of 
279]  wages,  to  which  I  shall  *presently  refer,  the  judgment 
proceeds  to  contrast  that  case  with  the  hiring  of  a  job-car- 
riage, "  where  the  hirer  becomes  bailee,  and  can  in  no  sense 

O  8  M.  &  W.,  1.    •  («)  6  B.  &  B.,  207 ;  25  L.  J.  (Q.B.),  831. 

(*)  At  p.  7.  (•)  11  L.  T.,  199. 
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be  considered  the  servant  of  the  proprietor."  It  then  considers 
the  provision  of  the  statute  1  A  2  Wm.  4,  c.  22,  s.  20,  viz.  that 
every  hackney-carriage  shall  at  all  times  havd  upon  it  a  plate 
with  the  Christian  name  and  surname  of  the  proprietor  of  such 
carriage.  The  Court  goes  on  to  say,  u  and  the  cab  in  question 
had  upon  it  a  plate  with  the  name  and  surname  of  the  defend- 
ant as  the  proprietor.  The  proprietor  who  applies  for  and 
accepts  a  licence  to  which  such  a  condition  is  annexed,  and 
employs  his  cab  under  it,  mustj>e  considered  to  hold  himself  out  to 
the  world  as  the  proprietor  ;  and  he  must  incur  the  liabilities  of  the 
proprietor  to  all  who  use  the  cab  with  the  authority  of  the  driver 
in  the  ordinary  course  of  dealing."  After  referring  to  6  &  7 
Vict.  c.  86,  it  says  (*),  "  It  would  be  most  inconvenient  and  un- 
just towards  the  public  if  an  afction  such  as  the  present,  brought 
against  one  who  proclaimed  himself  to  be  the  actual  proprietor 
of  the  cab  when  it  was  engaged  by  the  plaintiff,  could  be  de- 
feated by  evidence  of  a  secret  agreement  between  the  proprie- 
tor and  the  driver  with  respect  to  the  remuneration  of  the 
driver  and  the  proprietor,  in  which  the  earnings  of  the  cab  are 
to  be  divided  between  them." 

I  think  it  sufficiently  appears  from  the  above  that  what  the 
Court  had  under  its  consideration  in  that  case  was  the  relation 
and  responsibility  of  the  cab-proprietor  to  the  public ;  and  that 
it  had  not  in  view  the  nature  of  the  contract  between  the  cab- 
owner  and  the  driver  or  cabman.  Indeed,  this  seems  to  be  ex- 
cluded by  the  part  of  the  judgment  last  quoted.  '  The  Court,  it 
is  true,  considered  the  payment  of  a  fixed  sum  as  a  mode  of 
compensation  for  the  cabman's  labor :  and  no  doubt  thie  may 
be  so ;  but  the  payment  by  the  person  who  uses  the  horse  and 
carriage  to  the  proprietor  of  it,  though  not  inconsistent  with 
such  a  view,  cannot,  I  think,  be  regarded  as  evidence  of  a  con- 
tract of  service,  but  rather  (prim&  facie,  at  least),  as  more  con- 
sistent with  that  of  a  contract  of  hiring. 

In  this  case,  therefore, —  where  the  cabman  is  under  no  con- 
trol as  to  his  movements  by  the  cab-owner,  where  he  may  make 
special  bargains  with  the  public,  where  he  does  not  and  cannot 
reasonably  *be  expected  to  know  the  risks  he  encounters,  [280 
where  he  primfi  facie  pays  instead  of  receives,  where  he  is  not 
carrying  out  his  master's  orders,  where  the  perils  are  unknown 

0)  6  E.  &  B.  at  p.  214. 
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to  him  and  change  from  day  to  day,  where  there  is  no  notice 
of  dismissal,  but  only  a  refusal  to  supply  cab  and  horse  on  non- 
payment, and  where  there  are  no  correlative  duties  beyond 
those  of  bailor  and  bailee,  and  statutable  duties  of  each  respect- 
ively to  the  public, —  I  feel  obliged  to  come  to  the  conclusion 
that  the  cabman  is  not  the  servant  of  the  cab-owner  in  the  sense 
(to  use  the  term  above  quoted)  of  rendering  the  latter  exempt 
from  liability  to  the  former  in  cases  where  a  party  not  bearing 
the  relation  of  master  to  servant  would  be  liable. 

It  remains  for  me  to  consider  the  second  point,  i.e.  assuming 
the  relation  of  the  parties  to  be  in  the  nature  of  that  of  bailor 
and  bailee,  is  there  an  implied  contract  by  the  former  that  the 
thing  supplied  is  reasonably  fit  for  the  purpose  for  which  it  is 
hired.     I  am  of  opinion  that  there  is. 

Even  in  the  case  of  master  and  servant,  the  House  of  Lords 
has  held,  in  appeals  from  Scotland,  that  the  master  is  bound  to 
take  all  reasonable  precautions  for  the  safety  of  his  workmen, 
and  is  liable  for  accidents  occasioned  by  his  neglect  towards 
those  whom  he  employs :  and  the  law  of  England  is  there  stated 
(obiter)  to  be  the  same  as  that  of  Scotland :  Paierson  v.  Wal- 
lace (*) ;  Brydon  v.  Stuart  (*). 

In  Chew  v.  Jones  (*),  it  is  laid  down  at  nisi  prius,  by  Pollock, 
C.B.,  that,  "  if  a  horse  or  carriage  be  let  out  for  hire  for  the 
purpose  of  performing  a  particular  journey,  the  parties  letting 
warrant  that  the  horse  or  carriage,  as  it  may  be,  is  fit  and  pro- 
per and  competent  for  such  journey."  He  says,  however,  fur- 
ther on  :  "  It  is  not  the  case  of  a  bailee,  but  of  a  contract  in 
which  the  plaintiff  impliedly  warrants  that  his  horse  is  fit  to  do 
a  certain  journey." 

In  the  judgment  of  Lord  Abinger  in  Sutton  v.  Temple  (*),  it  is 
said  (a) :  "  If  a  carriage  be  let  for  hire,  and  it  breaks  down  on 
the  journey,  the  letter  of  it  is  liable  and  not  the  party  who 
hired  it.  So,  if  a  party  hire  anything  else  of  the  nature  of  goods 
281]  an(l  chattels,  *can  it  be  said  that  he  is  not  to  be  furnished 
with  the  proper  goods, —  such  as  are  fit  to  be  used  for  the  pur- 
pose intended  ?  Undoubtedly,  the  party  furnishing  the  goods  is 
bound  to  furnish  that  which  is  fit  to  be  used.    In  every  point 

Q)  1  Macq.,  748.  (*)  10  L.  T.,  281. 

O  2  Macq.,  30.  (4)  12  M.  &  W.,  52. 

(•)  12  M  &  W.  at  p.  60. 
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of  view  the  nature  of  the  contract  is  such  that  an  obligation  is 
imposed  on  the  party  letting  for  hire  to  furnish  that  which  is 
proper  for  the  hirer's  accommodation."  Smith  v.  Marrable  (*), 
which  was  the  case  of  letting  a  house  infested  with  bugs,  and 
where  the  Court  said  that  there  was  an  implied  condition  in  let- 
ting a  house  that  it  was  reasonably  fit  to  be  inhabited,  was  dis- 
tinguished from  the  case  then  under  consideration,  and  therefore 
so  far  upheld.  The  words  first  quoted  from  this  judgment  seem 
exactly  to  meet  the  present  case :  and  I  am  consequently  of 
opinion  that,  where  there  is  a  hiring  of  goods,  not  agreed  to  as 
specific  chattels,  and  where,  as  here,  the  person  hiring  has  no 
reasonable  means  of  ascertaining  their  quality,  the  hirer  is  bound 
to  supply  such  as  are  reasonably  fit  for  the  purpose. 

My  judgment  is  therefore  on  both  points  for  the  plaintiff,  and 
that  the  rule  should  be  discharged. 

Btles,  J.  I  also  am  of  opinion  that  the  rule  to  enter  a  non- 
suit should  be  discharged. 

It  may  be  useful  to  consider  in  what  relation  the  parties  would 
have  stood  to  each  other  before  the  Hackney  Carriage  Acts  were 
passed,  or  in  places  where  they  do  not  apply.  Suppose  that  in 
a  country  town,  in  the  time  of  Charles  L,  the  owner  of  a  horse 
and  cart  contracted  to  allow  another  man  to  have  the  entire  and 
exclusive  personal  use  and  control  of  them,  at  so  much  a  week 
or  so  much  a  day,  for  the  purpose  of  carrying,  for  the  driver's 
profit,  paasengers  or  goods  within  the  limits  of  the  town,  but 
without  reserving  to  himself  (the  owner)  any  right  to  direct 
where  the  horse  and  cart  should  go,  provided  they  were  used 
within  the  prescribed  limits  and  were  returned  within  the  agreed 
time, —  what  in  that  case  would  have  been  the  nature  of  the  re- 
lation between  the  parties  ?  I  should  have  thought  it  would 
not  have  been  that  of  master  and  servant,  but  would  have  been 
that  of  bailor  and  bailee.  The  contract  would  fall  within  that 
class  of  bailments  called  "  Locatio,  i.  e.  contractus  quo  de  re 
fruendfi  vel  faciendS  pro  *certo  pretio  convenit."  It  may  [282 
not  be  necessary  to  the  existence  of  a  bailment  of  this  sort  that 
the  possession  of  the  chattel  should  vest  in  the  bailee ;  it  is 
enough  if  he  have  only  the  use  and  enjoyment  of  it.  It  would 
in  either  view  still  be  a  bailment,  though  he  should  be  obliged 

O  li  M.  &  w.,  5. 
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to  use  it  within  the  prescribed  limits,  and  to  drive  it  himself 
personally,  and  not  to  allow  any  one  else  to  do  so. 

Such  I  should  have  thought  would  have  been  the  relation  ex- 
isting between  the  parties  in  this  case,  but  for  some  expressions 
used  by  Lord  Campbell  in  the  case  of  Powles  v.  Hider  (*),  which 
expressions,  however,  not  being  necessary  to  the  decision  of  the 
case,  are  perhaps  extrajudicial ;  for,  it  must  be  recollected  that 
the  case  of  Powles  v.  Hider  (l)  was  decided  on  the  Hackney  Car- 
riage Acts  there  cited,  and  on  the  relation  created  by  those  Acts 
as  between  the  proprietor  and  the  public.  Here,  on  the  con- 
trary, we  are  dealing  with  the  rights  and  liabilities  of  the  pro- 
prietor and  driver  inter  se.  The  driver,  as  between  the 
cab-owner  and  himself,  seems  to  me  to  have  the  complete  and 
exclusive  control  and  disposition  of  the  vehicle  within  a  certain 
district,  and  not  to  be  a  servant  of  the  proprietor,  and  therefore 
by  the  terms  of  the  contract  entitled  to  be  furnished  with  a 
suitable,  at  least  with  a  quiet  or  manageable,  horse. 

But,  even  on  the  supposition,  that  the  relation  existing  be- 
tween these  parties  inter  se  was  not  analogous  to  that  of  bailor 
and  bailee,  but  was  that  of  master  and  servant,  I  think,  never- 
theless, that  there  was  evidence  of  the  defendant's  liability ;  for, 
in  this  case,  there  was  the  personal  interference  and  superin- 
tendence of  the  master,  and  now  defendant,  in  the  supply  of  the 
horse,  and  therefore  evidence  of  his  personal  negligence  causing 
injury  to  his  servant,  by  sending  the  servant  out  with  an  untried, 
vicious,  and  dangerous  horse,  not  reasonably  fit  and  proper  for 
the  work ;  the  master  having  had  the  means  of  knowing  the 
horse's  character,  and  the  servant  having  had  no  such  opportu- 
nity. 

In  Ormond  v.  Holland  (*)  Lord  Campbell  and  Crompton,  J., 
both  state,  as  a  qualification  to  the  general  rule  laid  down  in 
Priestley  v.  Fowler  (8),  that  the  master  is  liable  if  there  be  per- 
sonal negligence  on  his  part. 

♦Moreover,  it  has  been  held,  and  very  recently  in  this  [283 
Court  in  Warren  v.  Wildee  (4),  that  a  master  is  liable  to  his  ser- 
vant if  he  expose  the  servant  to  unreasonable  risk,  and  the  ser- 
vant be  thereby  injured,  and  that  this  is  a  question  which  ought 
to  be  left  to  the  jury. 

0)  6  E.  &  B.,  207 ;  25  L.  J.  (Q.B.),  881.        (■)  8  M.  &  W.,  1.  *  j 
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Willes,  J.  In  this  case  the  plaintiff,  who  was  a  cabman 
driving  a  horse  and  cab  provided  by  the  defendant,  a  cab-master, 
the  cabman  keeping  the  earnings  of  the  cab,  and  paying  so 
much  a  day  to  the  cab-master,  upon  the  terms  usual  in  the  trade, 
and  which  were  of  the  same  character  as  those  commented  upon 
in  Pawles  v.  Rider  (*),  was  hurt  in  consequence  of  the  horse  run- 
ning away ;  and  he  brought  his  action  for  damages. 

The  declaration  contained  two  counts.  One  count  alleged 
that  the  defendant  knowingly  supplied  an  unfit  horse :  this,  how- 
ever, was  rightly  negatived  at  the  trial,  and  the  verdict  there-- 
upon  is  for  the  defendant.  The  other  count  was  upon  an  alleged 
implied  contract  by  the  defendant  with  the  plaintiff,  upon  an 
alleged  bailment  of  hire  of  the  cab  and  horse,  that  the  horse 
was  fit  for  the  purpose,  which  in  fact  he  was  not.  Upon  this 
count  the  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the 
Court  upon  a  point  reserved ;  and  the  question  which  we  have 
to  determine  is,  whether  this  contract  was  to  be  implied  from 
the  employment. 

The  character  of  the  relation  between  the  parties  was  much 
considered  in  Powles  v.  Rider  (*),  which  decided  that  the  cab- 
master  was  answerable  to  third  persons  for  the  acts  of  the  cab- 
driver,  as  his  servant  or  agent,  and  that  the  cabman  was  not  the 
bailee  or  hirer  of  the  cab,  in  which  case  he,  and  not  the  cab- 
master,  would  have  been  liable.  In  delivering  the  judgment  of 
the  Court,  Lord  Campbell  distinctly  stated  this  to  be  the  opin- 
ion at  which  they  had  arrived ;  and  in  deciding  this  case  against 
the  defendant  we  should  seem  directly  to  overrule  the  reasoning 
of  the  Court  of  Queen's  Bench.  The  passage  in  Lord  Camp- 
bell's judgment  runs  as  follows  (*) : — "  If  the  defendant  be  right 
in  his  contention  that,  in  point  of  law,  the  cab  and  horses  must 
be  considered  as  let  to  hire  to  Young,  the  driver,  for  fifteen 
hours,  in  *consideration  of  the  sum  of  14$.  6d.,  and  that  [284 
Young  must  be  considered  the  bailee  and  entitled  to  make  what 
use  he  pleased  of  them  during  that  time,  Young  could  not  render 
the  defendant  liable  on  any  contract  into  which  he  entered  for 
the  use  of  the  cab,  and  the  plaintiff,  being  without  remedy 
against  the  proprietor,  could  only  sue  Young,  the  driver  and 
bailee.  But,  looking  to  the  position  of  the  proprietor  and  the 
driver  of  a  cab  under  the  circumstances  proved,  and  to  the  Acts 

(»)  6  E.  &  B.,  207 ;  36  L.  J.  (Q.B.),  881.  (■)  6  B.  &  B.  at  p.  212. 
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of  Parliament  which  regulate  their  respective  duties,  we  are  of 
opinion  that  the  driver  is  to  be  considered  the  servant  or  agent 
of  the  proprietor,  with  authority  to  enter  into  contracts  for  the 
employment  of  the  cab,  on  which  the  proprietor  is  liable. 
There  can  be  no  doubt  that  this  would  be  so  if  the  driver  were 
engaged  at  fixed  wages,  accounting  to  the  proprietor  for  all  the 
earnings  of  the  cab.  But,  must  not  the  actual  arrangement  be- 
tween them  be  equally  considered  a  mode  by  which  the  pro- 
prietor receives  what  may  be  estimated  as  the  average  earnings 
of  the  cab,  minus  a  reasonable  compensation  to  the  driver  for 
his  labor  ?  To  stimulate  the  industry  and  zeal  of  the  driver,  he 
is  allowed  to  pocket  all  the  earnings  of  the  cab  above  a  given 
sum ;  but  it  is  from  the  earnings  of  the  cab  that  this  sum  is  paid ; 
and  it  is  evidently  calculated  on  both  sides  that  the  earnings  of 
the  cab  will  exceed  this  sum,  which  varies,  according  to  the 
season  of  the  year.  This  is  quite  different  from  hiring  a  job- 
caVriage  or  a  carriage  and  horses  to  be  driven  by  the  hirer  or 
his  servant,  where  the  hirer  becomes  bailee,  and  can  in  no  sense 
be  considered  the  servant  of  the  proprietor/ ' 

That  case  has  remained  ever  since  to  the  present  day  the  un- 
questioned guide  of  the  Courts,  both  as  to  the  decision  and  as 
to  the  reasoning  upon  which  it  was  founded;  and  the  relation 
between  the  parties  as  thereby  established  was,  that  the  cabman 
drove  the  cab  for  the  cab-master  as  a  person  employed  by  him 
at  his  risk,  and  that  the  payment  of  the  fixed  sum  was  part  of 
a  mode  of  paying  wages  out  of  the  earnings  of  the  cab,  arranged 
so  as  to  secure  to  the  master  a  fair  return  and  to  the  driver  a 
fair  rate  of  wages  dependent  upon  his  diligence.  The  possibility 
that  the  cabman  might  become  liable  to  pay  the  fixed  sum 
though  he  did  not  use  the  cab,  or  though  he  made  less  than  the 
stipulated  sum,  was  looked  upon  as  a  remote  possibility  not  con- 
285]  templated  by  *the  parties,  who  were  considered  to  have 
bargained  with  reference  to  the  average  earnings.  In  such  an 
engagement  the  cabman  himself  is  to  drive,  which  is  a  con- 
firmatory fact  to  show  that  the  engagement  is  personal  with  him 
for  his  service ;  and  it  is  anticipated  that  he  will,  in  return  for 
such  service,  make  as  much  as  will  pay  him  fair  wages  over  and 
above  what  is  secured  for  the  master. 

The  question  is  somewhat  like  that  which  has  arisen  in  case 
of  servants  of  a  partnership  receiving  a  share  of  the  profits, 
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with  this  distinction,  that,  whether  in  the  case  of  a  servant  or 
in  the  case  of  a  partner  contributing  his  labor  as  against  capital 
advanced  by  another  to  the  earnings  of  joint  profit,  whether 
fixed  or  not,  an  agency  is  created  in  respect  of  which  the  con- 
tributor of  the  capital  is  a  principal  or  co-adventurer,  and  the 
contributor  of  the  labor  is  a  servant  or  other  co-adventurer, 
each  taking  his  share  in  profit  and  risk.  A  person  standing  in 
such  a  position  as  employer  or  co-adventurerer  is,  according  to 
a  well-known  rule,  only  answerable  for  fraud  or  misconduct, 
and  the  person  employed  by  him  takes  the  ordinary  risk  of  the 
employment. 

It  would  be  a  remarkable  hardship  to  hold  that  the  cab-master 
is  not  a  letter  out  of  the  cab,  but  a  principal,  and  liable  for  the 
cab-driver  as  his  servant  or  agent  as  regards  third  persons,  and 
yet  that  he  is  not  an  employer,  but  an  independent  letter  to  an 
independent  hirer,  as  between  him  and  the  cabman,  so  as  to  be 
liable  to  the  latter  as  upon  a  warranty  which  is  not  implied 
between  master  and  servant  or  agent,  or  between  co-adventurers. 

The  legislation  upon  the  subject  of  hackney  cabs  has  been 
relied  upon  as  justifying  us  in  putting  this  double  face  upon  the 
transaction ;  but  the  effect  of  that  legislation  is,  to  recognize 
and  stamp  upon  the  transaction  the  character  of  an  employment 
in  which  the  cabman  is  a  servant,  and  to  make  the  proprietor 
liable  for  him  as  such.  The  cabman  is  aware,  or  ought  to  be, 
that  he  enters  into  such  a  bargain  as  makes  him  in  point  of  law  the 
driver  of  the  cabmaster ;  and,  in  acting  upon  that  employment, 
he  acquires  no  greater  right  against  his  employer  than  if  he 
were  the  coachman  of  a  private  gentleman,  whose  claim  under 
like  circumstances  would  at  once  have  been  rejected :  Priestley 
v.  Fowler.  (l) 

♦The  class  of  exceptional  cases  in  which  a  master  has  [286 
been  held  liable  for  injuries  caused  to  his  servant  by  improper 
and  dangerous  implements  or  materials  used  in  his  service,  is 
limited  to  those  in  which  the  master  has  known  of  the  defect 
(the  servant  being  ignorant  of  it)  and  has  shown  a  reckless  dis- 
regard of  the  safety  of  the  servant,  as  in  Williams  v.  Clough  (a), 
Roberts  v.  Smith  (8),  where  there  was  proof  that  the  master  knew 
of  the  dangerous  character  of  the  materials.    To  say  that  such 

0)8M.&W.,1. 
O  3  H.  &  N.,  258 ;  27  L.  J.,  (Ex.)  325.       (■)  2  H.  &  N.,  218 ;  26  L.  J.,  (Ex.)  819. 
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a  liability  existed  in  this  case,  would  be  to  depart  from  the  de- 
claration, which  contains  no  count  to  raise  the  question,  and  to 
import  a  question  not  submitted  to  the  jury,  and  to  overrule 
Hammack  v.  White  (*),  where  it  was  held  that  trying  a  newly 
purchased  horse  in  the  street  was  not  evidence  of  negligence 
even  as  against  an  ordinary  passer-by. 

It  is  unnecessary  to  give  an  opinion,  and  I  offer  none,  upon 
the  question  whether  there  is  an  absolute  warranty  of  fitness  as 
between  letter  and  hirer,  in  the  case  of  an  ordinary  bailment  of 
hire.  It  is  enough  to  say  that  in  the  present  case  there  can  be 
no  such  warranty,  because  there  was  no  such  bailment. 

If  the  cab-owner  had  been  guilty  of  knowingly  sending  out 
an  unfit  horse  with  a  driver  who  was  not  aware  of  the  fact, 
there  would  have  been  a  case  of  liability ;  but  this  state  of  facts 
was  negatived  at  the  trial.  The  remaining  alleged  ground  of 
liability  is  therefore  within  the  ordinary  risk  of  the  employ- 
ment which  the  plaintiff  undertook. 

My  learned  Brothers  Byles  and  Grove  are  of  a  different 
opinion,  and  therefore  these  scruples  of  mine  are  of  small 
weight;  but  I  have  not  been  able  to  get  rid  of  them.  In  ac- 
cordance with  the  judgment  of  the  majority  of  the  court,  the 
rule  to  enter  a  nonsuit  or  a  verdict  for  the  defendant  must  be 

discharged. 

Rule  discharged. 

Attorney  for  plaintiff:  F.  Scarth. 
Attorney  for  defendant :    W.  H.  Orchard. 

0 11  C.  B.  (N.  S.),  588 ;  81  L.  J.  (C  J.),  120. 
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May  11,  1872 

*[in  the  exchequer  chamber]  [247. 

The  Lords  Bailiff-Jurats  of  Romnet  Marsh  v.  The  Corpora- 
tion of  the  Trinity  House. 

Law  Reports,  7  Exchequer,  247. 
Negligence — Proximate  Cause  —  Natural  Forces. 

The  defendants'  vessel,  owing  to  the  negligence  of  their  servants,  struck  on  a 
sand  bank,  and  becoming  from  that  cause  unmanageable,  was  driven  by  wind 
and  tide  upon  a  sea  wall  of  the  plaintiffs,  which  it  damaged.  Having  regard  to 
the  state  of  the  weather  and  tide  it  was  impossible  to  prevent  this,  the  ship  hav- 
ing once  struck : 

Held,  affirming  the  judgment  of  the  Court  below,  that  the  defendants  were 
liable  for  the  damage  caused  to  the  walL 

Error  from  a  decision  of  the  Court  of  Exchequer  in  favor  of 
the  plaintiffs  on  a  special  case  (1). 

Pollock,  Q.  C.  (Dixon  with  him),  argued  for  the  defendants. 

Sir  Q.  Honyman,  Q.  C.  (Biron  with  him),  for  the  plaintiffs, 
was  not  called  on. 

(*)  Law  Rep.,  5  Ex.,  204. 
2  Eng.  Rep.]  76 
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Blackbubn,  J.  We  are  all  of  opinion  tljat  the  judgment  of 
the  Court  of  Exchequer  should  be  affirmed.  The  damage 
caused  is  stated  to  have  been  the  inevitable  consequence  of  the 
ship  striking  the  bank  through  the  defendants'  negligence. 
That  being  so,  they  are  clearly  liable. 

Keating,  Mellor,  Lush,  Brett,  and  Grove,  JJ.,  concurred. 

Attorneys  for  plaintiffs :  Austen,  De  Gex,  ft  Harding. 
Attorneys  for  defendants :  Symesy  Sandilands  ft  Co. 


April  28,  1873. 

267]         *The  Liver  Alkali  Company  v.  Johnson. 

Law  Reports,  7  Exchequer,  267. 

Common  Carrier -—Fixed  Termini--  Definite  Route — Conveyance  of  a  Single 

Customer's  Goods. 

The  defendant  was  a  barge-owner,  and  let  out  his  vessels  for  the  conveyance 
of  goods  to  any  customers  who  applied  to  him.  Each  voyage  was  made  under  a 
separate  agreement,  and  a  barge  was  not  let  to  more  than  one  person  for  the 
same  voyage.  The  defendant  did  not  ply  between  any  fixed  termini,  but  the 
customer  fixed  in  each  particular  case  the  points  of  arrival  and  departure.  In 
an  action  against  him  by  the  plaintiffs  for  not  safely  and  securely  carrying  certain 
goods : 

Held,  that  he  was  a  common  carrier  and  liable,  although  the  goods  were  lost 
without  negligence  on  his  part. 

Action  for  not  safely  and  securely  carrying  for  the  plaintiffs 
certain  salt  cake  delivered  by  them  to  the  defendant  to  be  safely 
carried  from  "Widnes  to  Liverpool.  The  defendant  denied  the 
receiving  of  the  salt  cake  on  the  terms  alleged. 

It  appeared  upon  the  trial  before  Martin  B.,  at  the  Liverpool 
Summer  Assizes,  1871,  that  the  plaintiffs,  who  carry  on  busi- 
ness at  Liverpool,  on  the  16th  of  January,  1871,  hired  a  barge 
or  flat  of  the  defendant,  and  directed  that  it  should  proceed  to 
Widnes,  a  place  situated  on  the  Mersey  a  few  miles  higher  than 
Liverpool,  and  having  there  loaded  a  cargo  of  salt  cake  bring  it 
to  the  Liverpool  Docks.     One  of  the  defendant's  flats  accord,- 
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ingly  went  to  Wicjnes,  and  on  the  19th  of  January 'started  back 
with  the  cargo.  On  her  return  voyage  she  struck  on  a  stony 
bank,  and  was  lost.  The  master  was  not  guilty  of  any  negli- 
gence, the  accident  being  entirely  attributable  to  the  foggy 
weather  which  prevailed ;  and  the  only  question,  therefore,  was, 
whether  the  defendant  was  a  "  common  carrier."  Upon  this 
point  the  following  evidence  was  given  :  —  The  defendant  is  a 
flat-owner  or  lighterman,  and  lets  out  his  vessels  to  any  customer 
who  applies  to  him ;  but  there  is  no  description  of  his  trade 
over  the  door  of  his  premises.  He  does  not  cause  his  flats  to 
ply  between  any  two  fixed  points ;  but  on  each  voyage  the  cus- 
tomer fixes  the  places  both  of  departure  and  arrival.  A  flat  is 
never  let  by  him  to  more  than  one  person  for  the  same  voyage. 
A  separate  bargain  is  made  on  each  occasion,  the  employer 
paying  a  specified  rate  per  ton.  Generally  *speaking,  [268 
there  is  no  contract  in  writing  between  the  parties,  and  in  the 
present  case  there  was  none.  The  customer  does  not,  as  a  rule 
select,  and  the  plaintiffs  did  not  select,  any  particular  flat. 

A  verdict,  under  these  circumstances,  was  entered  for  the 
plaintiffs,  with  leave  to  move  to  enter  it  for  the  defendant,  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  that 
the  defendant  was  a  common  carrier. 

A  rule  was  obtained  accordingly  in  Michaelmas  Term  last. 

T.  James  showed  cause.  The  defendant  is  a  common  carrier 
within  the  definition  in  Gisbourne  v.  Hurst  (*),  where  it  is  said 
that  "  any  one  who  undertakes  to  carry  the  goods  of  all  persons 
indifferently  for  hire  is  a  common  carrier."  This  definition  is 
recognized  in  subsequent  authorities :  see  Bac.  Abr.  Tit.  Car- 
riers (A) ;  Smith's  Merc.  Law,  8th  ed.  p.  276 ;  Coggs  v.  Ber- 
nard (*).  Again,  he  is  the  master  of  a  ship,  and  in  the  absence  of 
any  special  contract  "  hoymen,  ferrymen,  and  masters  of  ships 
are  common  carriers:"  Coggs  v.  Bernard^);  Morse  v.  Slue(f). 
He  exercises  a  public  employment,  and  holds  himself  out  as  a 
carrier  of  goods  for  hire,  not  as  a  casual  occupation,  but  as  a 
regular  business ;  and  in  Story  on  Bailments,  8th  ed.  par.  495, 
this  general  undertaking  to  carry  for  any  one  who  applies  is 
put  as  a  test  of  whether  a  man  is  a  common  carrier  or  not :  see 

P)  1  Balk.,  249.  (■)  2  Ld.  Raym.  at  p.  918 ;  1  Sm.,  U&,  177. 

0  Ventr.,  190,  288. 
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also  Ingate  v.  Christie  (l).  There  was  no  special  contract  by 
charterparty  in  this  case,  nor  any  bill  of  lading,  and  the  feet 
that  the  flat  was  wholly  let  out  to  the  plaintiff  is  immaterial : 
Chitty  and  Temple  on  Carriers,  149 ;  Fish  v.  Chapman  (*).  A 
railway  company  do  not  cease  to  be  carriers  because  a  single 
customer  employs  a  whole  truck.  Again,  the  circumstance  that 
the  defendant  does  not  ply  between  fixed  termini  does  not  affect 
the  question :  Story  on  Bailments,  8th  ed.  par.  496,  n.  7 ;  Lyon 
v.  MeUs  (s).  Brind  v.  Dale  (4)  is  no  authority  to  the  contrary  for 
their  negligence  was  proved. 

C.  Bussel,  Q.C.  (C  P.  Butt,  Q.G9  with  him),  in  support  of  the 
rule.  There  was  no  evidence  that  the  defendant  held  himself 
out  as  a  common  carrier  to  the  public.  Each  adventure  was 
269]  made  *  under  a  separate  agreement  with  one  man  for  one 
cargo ;  and  the  mere  fact  that  there  was  nothing  to  show  the 
defendant  ever  refused  a  customer  is  not  sufficient  The  pre- 
sent case  is  really  that  of  a  ship  let  out,  as  she  may  be,  by  a 
parol  charterparty.  But  to  constitute  a  master  of  a  ship  a 
common  carrier  he  must  let  out  his  vessel  as  a  general  ship  : 
Story  on  Bailments,  6th  ed.  par.  501 ;  Parsons  on  Contracts, 
3d  ed.  vol.  i.  p.  646 ;  Gage  v.  Tirrett.  (5)  Moreover  there  must 
not  only  be  a  general  employment  by  more  than  one  person, 
but  also  fixed  termini  and  a  defined  route  :  Pope  v.  Mckerson.  (*) 
/  [Cleasby,  B.,  referred  to  Having  v.  Todd  (*),  where  a  whar- 

finger undertaking  to  convey  goods  to  a  ship  from  his  wharf  in 
his  own  lighters  was  held  liable  as  a  common'  carrier.] 

Kelly,  C.  B.  This  case  is  by  no  means  free  from  difficulty, 
but  I  feel  constrained  to  assent  to  the  neat  and  precise  argument 
of  Mr.  James,  and  to  hold  that  there  was  evidence  that  the  de- 
fendant was  a  common  carrier.  Without  going  through  all  the 
authorities  which  have  been  referred  to,  it  is  enough  to  say  that 
we  have  the  clearest  authority  that  "  hoymen,  ferrymen,  and 
masters  of  ships  who  carry  goods  for  hire,"  are  common  carriers : 
Morse  v.  Slue.  (*)    Here  the  defendant  is  the  master  of  a  ship, 

(i)  3  C.  &  K.,  61.  (•) »  AUen,  299. 

O  2  Kelly  (Georgia),  849.  (")  8  Story,  466. 

O  5  Eaut,  438.  O  1  Stark.  N.  P ,  72. 

O  8  C.  &  P.,  207.  O  Ventr.  190, 288. 
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and  therefore  is  within  this  rule,  which  has  been  adopted  by  a 
long  series  of  cases  and  text  writers.  Then  also  the  defendant 
is  within  the  definition  given  in  Story  on  Bailments,  8th  ed.  par. 
495,  for  he  exercised,  and  was  known  to  exercise,  a  public  em- 
ployment He  carried  on  his  trade  by  means  of  numerous  ves- 
sels, which  he  let  to  any  one  who  chose  to  hire  them.  Different 
persons  did  hire  them  at  different  times,  and  no  evidence  was 
given  of  any  refusal  on  the  part  of  the  defendant  to  allow  any 
applicant  to  hire. 

But  now  arises  the  difficulty  in  the  case.  The  defendant's 
trade  was  confined  to  the  conveyance  of  one  person's  goods  at 
a  time ;  and  no  contracts  were  ever  made  by  him  to  convey  in 
the  same  barge,  and  on  the  same  voyage,  the  goods  of  several 
persons,  and  it  is  said  that  this  fact  takes  away  from  the  defend- 
ant the  character  of  a  common  carrier.  No  doubt,  if  each  par- 
ticular voyage  had  *been  made  under  a  special  contract  [270 
containing  stipulations  applicable  to  that  voyage  only,  the  case 
would  have  been  different.  But  there  is  no  evidence  that  this 
voyage  was  made  under  any  special  agreement  which  might  be 
equivalent  to  a  charterparty.  A  charterparty  names  the  vessel 
hired  by  it,  and  contains  numerous  special  terms.  Here  no 
vessel  was  named.  There  was  nothing  to  fix  or  earmark  any 
particular  barge,  and  the  defendant  might  have  carried  the 
plain  tiffe'  cargo  by  any  of  his  vessels.  In  this  respect,  therefore, 
and  in  the  absence  of  any  special  terms,  the  analogy  of  a  charter- 
party  fails ;  and  in  my  opinion  the  mere  circumstance  that  the 
vessel  was  employed  by  one  person  exclusively  is  not  enough 
to  deprive  the  defendant  of  his  character  of  common  carrier. 
This  rule,  therefore,  must  be  discharged. 

Martin,  Bramwell,  and  Cleasby,  BB.,  concurred. 

Rule  discharged. 

Attorneys  for  plaintiffe :  Wright  $  Venn,  for  J.  £  R.  Quinn, 
Liverpool. 

Attorneys  for  defendant :  Field  $  JRoscoe9  for  Bateson  #  Co., 
Liverpool. 
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529]  *The  Jenny  Lind. 

Law  Reports,  5  Admiralty  and  Ecclesiastical,  529. 
"    Master's  Wages— Necessaries— Priority  of  Payment. 

A  master  and  part  owner  of  a  foreign  ship  ordered  necessaries  for  the  ship 
The  necessaries  were  supplied  and  the  master  became  liable  far  the  payment  of 
the  same : 

Held,  that  the  persons  who  supplied  the  necessaries  were  entitled  to  be  paid 
for  the  necessaries  out  of  the  proceeds  of  the  ship  and  freight  in  priority  to  a 
claim  of  the  master  for  wages  and  disbursements. 

This  was  a  suit  instituted  on  behalf  of  Johan  Abrahansen, 
who  was  master  and  a  part  owner  of  the  Norwegian  ship  Jenny 
Lmdy  against  the  proceeds  of  that  vessel. and  her  freight  The 
vessel  had  been  sold  in  a  former  suit,  and  the  balance  of  the 
proceeds  of  the  vessel  and  her  freight  remaining  in  court 
amounted  to  little  more  than  100J.  The  petition  stated  that 
530]  the  plaintiffs'  total  *claim  against  the  ship  for  wages  and 
disbursements  amounted  to  151?.  25.  9d.  An  appearance  was 
entered  on  behalf  of  Gustav  Lorensen,  the  managing  owner  of 
the  ship,  but  no  further  proceedings  were  taken  to  defend  the 
suit  on  his  behalf  or  on  behalf  of  any  other  of  the  owners  of  the 
ship.  Messrs.  C.  &  C.  J.  "Nbrthcote  had  instituted  a  cause  of 
necessaries  against  the  Jenny  Lind.  They  intervened  as  defend- 
ants in  the  wages  suit,  and  their  proctors  filed  an  answer.  The 
answer  was  in  substance  as  follows : 

In  or  about  the  month  of  September,  1871,  the  plaintiff— who  was  then  part 
owner  as  well  as  master  of  the  said  vessel,  Jenny  Lind —  employed  the  said  de- 
fendants to  act  as  agents  for  the  said  vessel,  and  to  do  the  necessary  business  of 
the  said  vessel,  and  to  make  necessary  advances  in  respect  of  the  said  vessel  in 
the  port  of  London ;  and  the  said  defendants  accordingly  did  the  necessary  busi- 
ness of  the  said  vessel,  and  made  necessary  advances  of  money  on  behalf  of  the 
said  vessel,  and  thereby  supplied  the  said  ship  with  necessaries.  The  exhibit 
hereto  annexed  marked  A  is  a  true  copy  of  the  account  of  the  said  defendants  in 
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respect  of  the  said  supply  of  necessaries,  and  the  balance  or  sum  of  281. 15*.  Ad. 
thereby  appearing  is  still  due  and  owing  to  the  said  defendants,  and  the  plaintiff  is 
liable  to  the  said  defendants  for  payment  of  the  same.  The  proctors  for  the  said 
defendants  pray  the  right  honorable  the  judge  to  declare  that  the  said  defend- 
ants are  entitled  to  be  paid  the  said  sum  of  28& 15*.  Ad.  in  priority  to  the  claim 
of  the  plaintiff,  and  to  order  payment  to  be  made  to  the  said  defendants  of  the 
said  sum,  together  with  their  costs,  oat  of  the  proceeds  now  in  court ;  and  that 
such  farther  order  as  to  costs  and  otherwise  may  be  made  as  shall  be  just. 

In  the  exhibit  A  annexed  to  the  answer,  amongst  other  items 
charged  against  the  ship,  appeared  the  following : 

"  Draft  to  G.  Lorentzen,  85J. 
"  Draft  p.  G.  Lorentzen,  50J." 

G.  Lorentzen  was  the  managing  owner  of  the  ship. 

April  23.  W.  G.  F.  PhMmcre,  on  behalf  of  the  plaintiff, 
moved  to  reject  the  answer.  The  fund  in  court  is  insufficient 
to  satisfy  the  claims  of  the  plaintiff  and  defendants,  and  the 
question  to  be  decided  is,  which  claim  is  entitled  to  priority. 
The  claim  of  a  master  for  wages  and  disbursements  gives  a 
maritime  lien,  and  is  entitled  to  priority  over  the  claim  of  a 
mortgagee,  and  a  fortiori  over  a  claim  for  necessaries :  The 
Mary  Ann  (*).  A  master  has  the  same  remedies  for  the  recovery 
of  his  wages  as  seaman  have :  *Merchant  Shipping  Act,  [531 
1854  (17  &  18  Vict.  c.  104),  s.  191 ;  and  his  claim  is  entitled  to 
rank  even  before  the  claim  of  a  bottomry  bondholder:  The 
Solatia  (2).  The  circumstance  that  the  master  is  also  a  part 
owner  does  not  affect  his  priority  :  The  Feronia :  (*)  he  is  only 
liable  for  the  necessaries  jointly  with  the  other  part  owners. 
The  two  sums  85?.  and  501.  cannot  be  regarded  as  falling  within 
the  category  of  necessaries. 

E.  C.  Clarkson,  for  the  defendants,  Messrs.  Northcote.  The 
master  ordered  the  necessaries,  and  so  rendered  himself  liable 
to  the  defendants  to  pay  for  them.  This  is  expressly  stated  in 
the  answer ;  and  it  is  contrary  to  all  principle  that  he  should 
be  able  to  enforce  his  own  claim  for  wages  to  the  prejudice  of 
the  claim  of  his  unpaid  creditors :  The  Jonathan  Goodhue  (*). 
Notwithstanding  the  provisions  of  the  91st  section  of  the  Mer- 
chant Shipping  Act,  1854,  the  claim  of  the  master  is  postponed 

0  Law  Rep.,  1  A.  &  E.  8.         '  (*)  Law  Rep.,  2  A.  &  E.,  66. 

01  Lush.,  646.  (4)Swa.,6a4 


608  ADMIRALTY  A#D  ECCLESIASTICAL  COURTS.  [L.  R. 

1872  The  Jenny  Lind. 

to  the  claim  of  the  seamep,  and  the  reason  for  this  is  that  the 
master  is  liable  by  law  to  pay  the  seaman's  wages,  and  so  can 
not  compete  against  the  seaman  :  The  Salacia  (').  The  case  of 
The  Feronia  (a)  does  not  apply,  because  in  that  case  the  master 
did  not  execute  the  instrument  of  mortgage.  With  reference 
to  the  drafts  for  85/.  and  5(M.,  they  were,  no  doubt,  drawn  by 
the  master  for  the  necessary  purposes  of  the  ship. 
PhUJimore,  in  reply. 

Cur.  ado.  vtdL 

• 

April  SO.  Sir  Robert  Phillimorb.  This  is  a  question 
between  two  claimants,  each  possessing  a  maritime  lien,  as  to 
the  right  to  priority  of  payment  out  of  a  fund  inadequate  to 
satisfy  the  demands  of  both. 

The  master  of  this  foreign  ship,  the  Jenny  Lind,  claims  in  his 
petition  151/.  2s.  9d.  as  due  to  him  for  wages  and  disbursements. 
Certain  material  men  who  in  England  have  supplied  this  ship 
with  necessaries  have  intervened,  and  prayed  that  the  sum  of 
281.  155.  4d.  may  be  paid  to  them  in  priority  to  the  claim  of  the 
master.  Both  parties  have  annexed  an  exhibit  to  their  plead- 
ing —  the  master  setting  forth  an  account  of  his  wages  and  dis- 
532]  bursements;  *the  material  men  an  account  of  their  sup- 
plies to  the  ship.  No  case  has  yet  been  decided  by  the  court  as 
to  whether  the  master  or  the  material  man  is  entitled  to  priority 
of  lien.  In  this  case,  however,  the  master  itf  also  part  owner. 
It  must  be  taken  that  he  ordered  the  necessaries  that  were  sup- 
plied, and  made  application  for  the  advances  of  money  which 
were  granted. 

The  contention  on  behalf  of  the  master  has  been,  first,  that 
he  has  a  priority  of  lien  as  master,  of  which  he  is  not  deprived 
by  the  fact  that  he  is  also  part  owner.  It  has  been  urged  that 
as  the  statute  17  &  18  Vict.  c.  104,  s.  191,  has  given  him  the 
same  Hen  as  to  his  wages  which  the  common  seaman  possesses, 
his  claim  ranks  next  to  theirs,  and  that  his  claim  has  been  de- 
cided to  take  precedence  over  that  of  the  mortgagee  and  of  the 
bottomry  bondholder.  The  case  of  The  Feronia  (*),  decided  by 
me,  has  been  cited  as  an  authority  for  the  first  proposition.  In 
that  case  it  was  ruled  that  the  master,  who  was  also  a  part 
owner,  was  entitled  to  priority  of  payment  out-of  freight  over 

Q)  1  Lush.,  546.  O  Law  Rep.,  2  A.  &  E.,  65. 
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the  mortgagees.     I  adhere  to  my  decisions  in  that  case,  but  I 
do  not  think  that  the  analogy  of  it  governs  the  case  which  is 
now  before  me.     In  The  Feronia  (*)  the  master,  though  part 
owner,  had  not  mortgaged  his  share  in  the  vessel,  and  I  held 
that  the  mortgagee  in  possession,  being  obliged  to  acknowledge 
the  lien  of  ordinary  master  for  his  wages,  was  not  discharged 
from  his  obligation  by  the  fact  that  the  master  happened  also 
to  be  a  part  owner;  but  that  case  would  have  assumed  a  very 
different  aspect,  and  the  master  would  have  stood  in  a  very  dif- 
ferent relation  to  the  mortgagee,  if  he  had  been  also  one  of  the 
mortgagors.     So  with  respect  to  the  bottomry  bondholder,  it 
has  been  ruled  that  where  the  master  has  bound  himself  by  the 
bond,  he  cannot  obtain  a  preference  for  his  wages  over  the 
claim  of  the  bondholder.     The  master  who  has  given  the  order 
to  the  material  men  is  personally  liable  as  on  his  own  contract, 
and  has  also  rendered  his  owner  liable,  for  whom,  as  agent,  he 
made  the  contract ;  and  in  both  capacities,  as  master  and  owner 
he  is  liable  in  this  case  to  the  creditor ;  as  part  owner,  his  ship 
has  had  all  the  advantage  from  the  supplies  of  necessaries,  and 
it  would  be  a  great  injustice  if  he  could  cause  that  ship,  so 
advantaged,  to  pay*his  wages,  while,  by  so  doing,  he  left  [533 
unpaid  his  share  of  the  debt  for  the  necessaries  which  he  had 
ordered.    It  has  been  urged  that  he  is  not  solely  liable  for  this 
debt,  and  that  is  true ;  but  it  seems  to  me  far  more  equitable 
that  this  foreign  part  owner  should  be  left  to  recover  the  pro- 
per contribution  from  the  other  foreign  part  owners  than  that  I 
should  make  a  decree  which  would  have  the  effect  of  sending 
the  English  material  man  to  hunt  out  his  remedy  and  bring  his 
action  in  a  foreign  country  against  the  foreign  owners,  includ- 
ing the  present  claimant.     Secondly,  it  has  been  contended  on 
behalf  of  the  master  that  the  exhibit  of  accounts  shows  that 
advances  have  been  made  to  the  managing  owner  to  an  amount 
exceeding  his  claim,  and  that  such  advances  were  decided  in 
the  recent  case  of  The  Riga  (*)  not  to  be  necessaries.    But  in  the 
present  stage  of  this  cause,  and  on  these  pleadings,  I  think  I 
am  bound  to  assume  that  these  advances  were  made  with  the 
sanction  of  the  master,  as  part  owner,  and  also  that  he  will  be 
entitled,  as  part  owner,  to  his  share  of  these  advances  paid  to 
the  managing  owners. 

(■)  Law  Rep.,  2  A.  &  E.,  66.  *  (*)  Ante  p.  516. 

2  Eng.  RbpJ  77 
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In  the  circumstances  of  this  case  I  think  the  material  men 
ought  to  have  priority,  and  so  I  decide. 

The  technical  form  which  that  decision  takes  is  to  admit  the 
answer  which  has  been  objected  to. 

Proctors  for  plaintiflfe  :  Rothery  ft  Co. 
Proctors  for  defendants :  Deacon,  Son,  ft  Rogers. 


CASES 


niTimnimp  BT  TBB 


COURT  OP  QUEEN'S  BENCH, 


COURT  OP  EXCHEQUER  CHAMBER 

ON  ERROR  AND  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH, 


EASTER  TERM,  XXXV  VICTORIA 


May  7, 1872. 

♦Morgan  v.  Rowlands,  and  Another  Executors.    [493 

Law  Reports,  7  Queen's  Bench,  498. 

Statute  of  Limitation*  (21  Jao.  1,  e.  16,  e.  8)— Par*  Payment— Intersil  paid 
under  Oompukion  of  law — Bee  Judicata — Principal  and  Interest. 

Defendants  were  the  executors  of  the  maker  of  a  promissory  note,  made  more 
than  six  years  before  action,  by  which  he  promised  to  pay  plaintiff  on  demand 
82/.,  with  interest  thereon,  at  the  rate  of  5J.  per  cent.  Within  six  years  before 
action,  plaintiff  had  sued  defendants  for  interest  upon  the  note,  and  defendants 
defended  the  suit;  plaintiff  recovered  judgment  for  the  interest  claimed,  and 
defendants  thereupon  paid  the  amount  recovered : 

Held,  that  this  payment  of  interest,  not  being  such  that  a  promise  to  pay  the 
principal  could  be  inferred  in  fact  from  it,  was  not  sufficient  to  take  the  principal 
debt  out  of  the  operation  of  the  Statute  of  Limitations : 

SemMe,  per  Blackburn,  J.,  that  the  recovery  of  the  interest  in  the  first  action 
was  no  bar  to  a  second  action  being  brought  for  the  principal. 

Declaration  against  the  defendants  as  executors  of  Isaac 
Rowlands,  deceased,  for  that  Isaac  Rowlands  on  the  14th  of 
April,  1856,  by  his  promissory  note,  promised  to  pay  plaintiff 
on  demand  321.,  with  interest  thereon  at  the  rate  of  51  per  cent. 


» 


» • 
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per  annum,  but  did  not  pay  the  same ;  and  the  same  being  due 
and  unpaid,  defendants,  in  consideration  thereof,  as  executors, 
after  the  death  of  Isaac  Rowlands,  promised  plaintiff  to  pay  the 
same,  but  did  not  pay  it. 

Second  plea :  That  defendants  did  not  promise  as  alleged. 

Fifth  plea :  That  the  cause  of  action  did  not  accrue  within 
six  years. 

Seventh  plea :  That  plaintiff  in  the  county  court  of  Cardigan- 
shire levied  a  plaint  against  defendants  for  the  same  causes  of 
action  as  in  the  declaration  mentioned,  except  so  much  as  re- 
lates to  the  promise  alleged  to  be  made  after  the  death  of  Isaac 
Rowlands,  and  by  the  judgment  of  the  court  recovered  a  sum 
of  41.  4s.  6d.y  which  sum  was  paid  into  court  in  satisfaction  of 
the  judgment.  ' 

Joinder  of  issue. 

New  assignment  to  seventh  plea  that  plaintiff  sued  for  other 
causes  of  action  than  those  for  which  judgment  had  been  re- 
covered. 

494]     *Plea  to  new  assignment :  That  defendants  did  not  pro- 
mise as  alleged.     Joinder  of  issue. 

The  writ  in  this  action  was  issued  on  the  20th  of  August,  1870. 
After  issue  joined  an  order  was  made,  under  19  &  20  Vict,  c 
108,  s.  26,  that  the  cause  should  be  tried  in  the  county  court 
of  Cardiganshire,  holden  at  Aberystwith. 

At  the  trial  in  that  court,  on  the  16th  of  January,  1872,  be- 
fore the  learned  judge  of  the  court  and  a  jury,  no  witnesses 
were  examined  on  either  side.  The  only  evidence  adduced  was 
the  production  of  the  promissory  note  of  the  14th  of  April, 
1856,  for  321.  set  out  in  the  declaration,  the  signature  to  which 
was  admitted  by  defendants ;  and  of  the  proceedings  in  the 
county  court  mentioned  in  the  seventh  plea.  Prom  those  pro- 
ceedings it  appeared  that  on  the  1st  of  October,  1868,  plaintiff 
sued  defendants  in  the  Aberystwith  County  Court  for  3f.  4s., 
which  plaintiff  claimed  for  two  years'  interest  due  on  the  14th 
of  April,  1868,  on  the  promissory  note  now  sued  upon.  The 
defendants  gave  notice  of  special  defence  under  the  Statute  of 
Limitations.  At  the  trial  on  the  21st  of  October,  1868,  defend- 
ants accordingly  relied  upon  the  statute.  The  plaintiff  then 
alleged,  in  answer  to  the  statute,  payment  to  him  on  the  4th  of 
February,  1863,  of  a  sum  of  money  on  account  of  interest  \  »y 
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Isaac  Rowlands,  defendants'  testator,  who  had  died  on  the  16th 
of  December,  1863.  This  defendants  denied.  The  Court  gave 
judgment  for  plaintiff  for  32.  4s.  interest  and  12.  Os.  6rf.,  costs, 
-which  making  together  42.  4s.  6d.9  which  sum  defendants  paid 
into  court  on  the  29th  of  October,  1868. 

Upon  this  evidence  the  learned  judge  put  to  the  jury  the 
question,  whether  the  payment  of  the  3/.  4s.  made  by  defend- 
ants under  the  above  circumstances,  was  a  payment  on  account 
of  the  interest  upon  the  promissory  note;  to  which  question 
the  jury  replied  in  the  affirmative. 

Two  questions  were  raised  before  the  learned  judge :  first, 
whether  the  payment  of  32.  4s.  for  interest  made  in  the  former 
action  in  the  county  court  was  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations  ;  and,  secondly,  whether  the  re- 
covery of  32.  4s.  for  interest,  the  principal  sum  being  then  due, 
was  a  bar  to  a  second  action  for  the  principal  sum.  The 
learned  judge  directed  a  verdict  for  the  plaintiff  for  362.  5s.  2d. 

*A  rule  having  been  obtained  for  a  new  trial,  on  the  [495 
ground  of  misdirection,  in  directing  a  verdict  for  plaintiff  on  the 
second,  fifth,  and  seventh  pleas. 

Lumley  Smith  showed  cause  (1).  He  proceeded  to  argue  that 
the  prior  recovery  of  interest  was  not  a  bar  to  a  second  action 
for  the  principal  sum. 

Bosanquet  was  called  upon  to  support  the  rule.  First,  the  re- 
covery in  the  former  action  is  a  bar  to  the  present  action. 
Wherever  there  is  one  promise  and  one  default,  a  recovery  of 
anything  in  respect  of  it  is  final,  and  no  second  action  can  be 
brought ;  for  the  law  does  not  allow  a  man  to  split  his  demand, 
and  bring  two  actions  instead  of  one.  The  test  is,  whether  the 
whole  demand  could  be  properly  included  in  one  count ;  and 
there  can  be  no  doubt  that  principal  and  interest  may  be.  In 
Hollis  v.  Palmer  (a)  Tindal,  C.J.,  says  :  "  Two  objections  have 
been  made.  First,  that  with  reference  to  the  mode  of  statement 
in  the  declaration,  the  plea  admit  interests  to  be  due ;  and  that 
in  all  cases  in  which  interest  has  been  paid  within  six  years  the 
party  may  sue  for  the  amount  of  interest  remaining  unpaid ;  that 
is,  that  you  may  sever  the  contract  to  pay  interest  from  the  con- 

O  In  the  batt  Court  before  Black-       (■)  2  Bing.  (N.C.),'  at  p.  716. 
born  and  Hannen,  J  J. 
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tract  to  pay  the  principal.  Perhaps  in  cases  where  there  is  an 
express  promise  to  pay  interest  independently  of  the  principal, 
there  might  be  ground  for  such  an  argument;  but  in  ordinary 
cases,  interest  has  always  been  deemed  a  mere  accessory  of  the 
loan,  and  when  the  demand  for  principal  is  barred  the  accessory 
falls  along  with  it."  SiddaU  v.  Bawcliffe  (*)  is  an  authority  to 
show  that  there  cannot,  under  any  circumstances,  be  two  re- 
coveries upon  a  note  in  which  the  promise  is  on  the  face  of  it  a 
single  promise.  The  principle  is  explained  by  Wigram,  V.C., 
in  Henderson  v.  Henderson  (*),  "  Where  a  given  matter  becomes 
the  subject  of  litigation  in,  and  abjudication  by,  a  Court  of 
competent  jurisdiction,  the  Court  requires  the  parties  to  that 
litigation  to  bring  forward  their  whole  case,  and  will  not  (ex- 
cept under  special  circumstances)  permit  the  same  parties  to 
open  the  same  subject  of  litigation  in  respect  of  matter  which 
496]  might  have  been  *brought  forward  as  part  of  the  subject 
in  contest,  but  which  was  not  brought  forward,  only  because 
they  have  from  negligence,  inadvertence,  or  even  accident, 
omitted  part  of  their  case.  The  plea  of  res  judicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  upon  which  the  Court 
was  actually  required  by  the  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  brought  forward  at  the 
time."  The  same  principle  is  laid  down  and  acted  upon  in 
Nelson  v.  Couch  (8),  and  Barnsley  v.  Taylor  (4).  [He  cited  also 
/  King  v.  Hoare  (6) ;  Taylor  on  Evidence,  5th  ed.  s.  1513,  p.  1460 ; 
Miller  v.  Covert  (*).]  Secondly,  there  is  nothing  to  take  the  case 
out  of  the  operation  of  the  Statute  of  Limitations.  £»  different 
view  prevailed  in  some  of  the  earlier  cases ;  but  since  the  case 
of  Tanner  v.  Smart  (J)  it  has  always  been  held  that  an  acknow- 
ledgment, or  part  payment,  to  defeat  the  statute,  must  be  such 
that  a  promise  to  pay  the  remaining  debt  may  properly  be  in- 
ferred from  it :  Ttypets  v.  Heane  (*) ;  Tuttock  v.  Dunn  (9) ;  Wain- 
man  v.  Kynman  (10) ;  Davies  v.  Edwards  ("). 

O  1  Cr.  &  M.,  487.  (•)  1  Wend.,  487. 

O  3  Hare,  at  p.  115.  (T)  6  B.  &  C,  608. 

O  15  C.  B.  (N.8.),  99 ;  38  L.  J.  (C.P.),  (■)  1  C.  M.  &  R.,  253. 

46.  (•)  Ry.  &  Moo.,  416. 

(*)  37  L.  J.  (Q.B.),  86.  (10)  1  Ex.,  118 ;  16  L.  J.  (Ex.),  283. 

<■)  13  M.  &  W.,  494, 504  (»)  7  Ex.,  22 ;  21  L.  J.  (Ex.),  4, 
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Lumley  Smith  was  heard  upon  the  second  point  It  is  true 
that  part  payment,  to  defeat  the  Statute  of  Limitations,  must 
be  such  that  a  promise  to  pay  the  remaining  debt  may  be  im- 
plied. But  where  a  duty  is  proved  the  law  implies  a  promise 
to  perform  it.  Accordingly,  an  absolute  and  unconditional  ac- 
knowledgment is  sufficient  to  bar  the  statute.  And  as  interest 
necessarily  involves  principal,  the  payment  of  interest  is  neces- 
sarily an  acknowledgment  of  the  principal  debt,  from  which  a 
promise  to  pay  may  be  inferred  in  law.  [He  cited  Bamfidd  v. 
Tapper  (1). 

Blackburn,  J.  It  is  only  necessary  for  us  to  decide  the  last 
point.  But  I  do  not  think  there  is  the  least  foundation  for  the 
defendants'  contention  upon  the  other  point.  I  do  not  think  that 
a  man,  who  has  a  debt  bearing  interest,  by  suing  for  the  interest, 
♦interferes  with  his  right  afterwards  to  sue  for  and  recover  [497 
the  principal.  But  it  is  not  necessary  to  decide  this  question, 
because  upon  the  second  point  the  defendants  are  clearly  entitled 
to  succeed. 

When  we  look  at  the  history  of  the  law  as  to  the  effect  of  an 
acknowledgment,  or  part  payment,  to  defeat  the  Statute  of  Limi- 
tations, we  find  that  from  the  earliest  times,  in  the  case  of  an 
express  acknowledgment  of  a  debt  barred  by  the  statute,  it  was 
regarded  as  a  new  promise ;  and,  by  rather  a  subtlety  of  the 
pleaders,  it  was  considered  to  be  a  promise  laid  in  the  declara- 
tion, and  a  cause  of  action  sued  for  by  the  declaration.  And 
hence  the  rule  that  such  an  acknowledgment  need  not  be  spe- 
cially replied,  but  may  be  proved  under  a  denial  of  the  plea  of 
the  statute.  Many  cases,  it  is  true,  were  decided  upon  a  dif- 
ferent view  of  the  effect  of  an  acknowledgment,  viz.,  that  the 
effect  was  simply  to  negative  the  presumption  of  payment  arising 
from  the  lapse  of  six  years ;  and  those  decisions  are  inconsistent 
with  the  doctrine  that  I  have  referred  to.  But  in  Tanner  v. 
Smart  (*)  it  was  decided  that,  however  clearly  an  acknowledg- 
ment may  negative  any  presumption  of  the  payment  of  a  debt, 
it  does  not  take  the  case  out  of  the  operation  of  the  statute, 
unless  there  be  a  promise  in  fact  —  an  express  promise  to  pay, 
or  an  acknowledgment  such  that  a  promise  to  pay  may  be  in- 

(»)  7  Ex.,  27.  O  6  B.  &  C,  608. 
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ferred  in  fact.  And  in  Mitchell's  Case  (J)  Mellish,L.J.,  cites  the 
following  passage  from  Jervis's  New  Rules,  p.  350,  n.  (a) : 
"  Before  this  statute  (that  is,  9  Geo.  4,  c.  14)  not  only  a  verbal 
promise  to  pay  a  debt  more  than  six  years  old,  but  a  bare  uncon- 
ditional acknowledgment  of  its  subsistence,  made  within  six 
years  before  action  brought,  had  been  held  sufficient  to  take  the 
case  out  of  the  statute  21  Jac.  1,  c.  16,  s.  3.  But  now,  in  order 
to  revive  the  liability  of  the  debtor  after  the  expiration  of  the 
six  years,  by  subsequent  acknowledgment  or  promise,  there 
must  be  a  proof  of  some  writing,  signed  by  himself,  either  con- 
taining an  express  promise  to  pay  the  debt,  or  being  in  terms 
from  which  an  unconditional  promise  to  pay  it  is  necessarily  to 
be  implied.  If,  therefore,  the  writer,  although  he  admits  the 
existence  of  a  debt,  refuses  to  pay  it,  or  reserves  the  matter  for 
498]  future  consideration,  or  refers  the  creditor  to  some  *third 
person  for  payment,  or  the  like,  this  will  not  be  sufficient  to 
prevent  the  operation  of  the  statute."  And  the  Lord  Justice 
goes  on  to  say :  "  That  being  fcthe  rule,  there  must  be  one  of 
these  three  things  to  take  the  case  out  of  the  statute.  Either 
there  must  be  an  acknowledgment  of  the  debt,  from  which  a 
promise  to  pay  is  to  be  implied  ;  or,  secondly,  there  must  be  an 
unconditional  promise  to  pay  the  debt ;  or,  thirdly,  there  must 
be  a  conditional  promise  to  pay  the  debt,  and  evidence  that  the 
condition  has  been  performed."  Where,  therefore,  a  promise 
or  acknowledgment  is  relied  on,  the  law  is  quite  clear.  The 
only  further  question  is  as  to  the  effect  of  a  part  payment,  or 
payment  of  interest ;  whether  it  must  take  place  under  such 
circumstances  that  a  promise  to  pay  may  be  inferred  in  fact 
The  principle  laid  down  in  Tanner  v.  Smart  (*),  as  to  an  ac- 
knowledgment, has  been  applied  in  all  the  cases  upon  part  * 
payment,  particularly  in  Foster  v.  Dawber  (s)  and  Davies  v. 
Edwards  (*),  namely,  that  it  must  be  such  that  a  promise  may 
be  inferred  in  feet  not  merely  implied  in  law. 

In  the  present  case  the  defendants  appear  to  have  resisted  the 
payment  of  interest  to  the  last ;  the  county  court  judge  decided 
against  them ;  and  in  obedience  to  the  judgment  they  paid.  It 
is  impossible  to  say  that  from  such  a  payment  any  promise  to 
pay  the  principal  can  be  in  fact  inferred.     If  there  were  any 

O  Law  Rep.,  6  Ch.  App.  at  p.  828.  (*)  6  Ex.,  839 ;  20  L.  J.  (Ex.),  885. 

O  6  B.  &  C,  008.  (4)  7  Ex.,  22 ;  21  L.  J.  (Ex.),  14. 
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ground  for  saying  that  a  promise  in  law  was  sufficient,  the  re- 
sult might  be  different.  But  I  think  a  promise  in  fact  is  clearly 
necessary. 

Hannen,  J.  I  am  of  the  same  opinion.  I  say  nothing  as  to 
the  first  point,  for  it  is  not  necessary  to  do  so. 

As  to  the  other  point,  I  can  see  no  distinction  between  pay- 
ment  of  interest  and  part  payment  of  principal.  And  I  think 
it  is  clear  that  a  part  payment  is  not  sufficient  to  take  a  debt  out 
of  the  Statute  of  Limitations,  unless  it  be  such  that  a  jury  might 
fairly  infer  a  promise  to  pay  the  remainder.  No  doubt  very 
slight  circumstances  might  be  sufficient  to  support  such  an  in- 
ference where  there  is  a  legal  duty  to  pay.  But  where  there 
are  no  such  circumstances,  but,  on  the  contrary,  all  the  facts  go 
to  negative  any  *inference  of  a  promise,  the  jury  could  [499 
not  properly  find  one.  And  in  the  present  case  there  is  an  en- 
tire absence  of  any  circumstances  indicating  any  intention  to 
pay.  .The  defendants  always  denied  their  liability ;  but  at  last 
they  said,  at  most,  "  We  will  pay  what  we  are  compelled  to 
pay."  I  can  see  nothing  in  that  from  which  any  acknowledg- 
ment of  a  larger  sum  due,  or  any  promise  to  pay  it,  could  be 
inferred. 

Rule  absolute. 

Attorney  for  plaintiff:  R.  D.  Hughes,  for  J.  H.  RavenhiU 
Aberystwith. 

Attorney  for  defendant :  JS.  Balden9  for  J.  J:  Attwood,  Aber- 
ystwith. 

A  recovery  for  interest  due  by  install-  tion  between  demands  or  rights  of  action 

ments  upon  a  note  is  no  bar  to  an  action  which  are  single  and  entire,  and  those 

for  the  principal  even  though  due  there-  which  are  several  and  distinct,  is  that 

on  when  the  former  action  was  commen-  the  former  immediately  arise  out  of  one 

ced.    Andover.ete.v.Adams,!  Allen  28,  and  the  same  act  or  contract  and  not 

Bparhawk  v.  Wills,  6  Gray,  103.  out  of  different  acts  or  contracts.    Secor 

Although  the  general  rule  is  that  a  v.  Sturgis,  16  N.  Y.,  548 ;  see  Mr.  Mitch- 
party  cannot  recover  when  he  has  ob-  ell's  note  to  Huntington  v.  Railroad  Co., 
tained  a  former  judgment  for  a  portion  7  Am.  Law  Reg.,  N.S.,  147. 
of  a  cause  of  action  ((/Beirne  v.  Lloyd,  And  when  the  claim  is  upon  several 
48  N.  Y.,  248,)  the  courts  have  latterly  items  of  account  for  goods  sold  and  de- 
been  confining  the  rule  to  cases  where  livered,  or  work  performed  at  different 
the  cause  of  action  was  strictly  and  times,  a  recovery  upon  one  item  will  not 
technically  an  entirety.    The  distinc-  estop   the  party  from    recovering  on 

2  Eno.  Rep.1  78 
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another  unless,  there  be  either  an  ex-  recovery  for  the  residue.  MiUs  v.  Gar- 

press,  or  the  circumstances  be  such  as  to  rison,  3  Keyes,  40 ;  see  Hoff  v.  Myen, 

raise  an  implied,  contract,  that  all  the  42  Barb.,  270. 

items  shall  constitute  a  single  and  entire  Circumstances  may  show  that  a  corn- 
demand.  Seeor  v.  Sturgis,  16  N.  T.,  promise  or  satisfaction  of  the  claim 
548 ;  see  Mitchell's  note  to  Huntington  made  in  an  action,  which  embraces  only 
v.  Railroad  Co.,  7  Am.  Law  Reg,,  N.8.,  part  of  an  entire  demand,  did  not  sever 
147.  the  entire  demand  so  as  to  enable  the 

And  so  for  two  bills  of  goods  when  a  plaintiff  to  recover  the  residue.  CBeirne 

credit  of  six  months  is  given  on  one  v.  Lloyd,  43  N.  T.,  248 ;  Hoff  v.  Myen, 

and  none  on  the  other.   Staples  v.  Good-  42  Barb.,  270. 

rich  21  Barb.,  317.  Upon  the  point  that  a  compulsory 

And  where  a  lease  contained  one  cove-  payment  of   interest  recovered   inde- 

nant  to  keep  the  buildings  and  fences  pendently  of  any  portion  of  the  princi- 

on  the  farm  demised  in  good  repair  and  pal  did  not  authorize  the  presumption, 

another  to  build  125  rods  of  new  fence  of  a  promise  to  pay  the  principal  and 

a  recovery  upon  the  latter  covenant  was  therefore  did  not  take  that  out  of  the 

held  not  to  preclude  a  recovery  upon  statute,  see  Angell  on  Limitations  (5th 

the  former.  Mclntoshv.  Lown,  49  Barb.,  ed.),  g  240  et  seq.,  and  cases  cited ;  to 

550 ;  Merchants  Ins.  Co.  v.  Algeo,  31  the  same  effect  see  Arnold  v.  Downing, 

Penn.,  St.  Rep.,  446 ;  but  see  Atwood  v.  11  Barb.,  554,  and  cases  cited ;  Servian 

Norton,  27  Barb.,  638.  v.  The  Mayor,  etc.,  4  Rob.,  550 ;  Boseoe 

The  debtor  may,  by  agreement,  waive  v.  Hale,  7  Gray,  276 ;  Stoddard  ▼.  Doom, 

the  right  to  insist  that  a  recovery  upon  7  Gray,  888. 
part  of  an  entire  demand  shall  bar  a 


April  26. 

Merger  v.  Graves. 

Law  Reports,  7  Queen's  Bench,  499. 
Attorney  and  Client — Attorney's  Lien  for  Costs — Set-off  of  Judgments. 

Declaration  on  orders  having  the  force  of  judgments  of  nonsuit,  in  suits  which 
defendant  had  brought  against  plaintiff  in  Ireland.  Plea  of  setoff  on  judgments 
recovered  by  defendant  against  plaintiff  in  Ireland.  Replication  on  equitable 
grounds,  that  defendant  ought  not  to  be  allowed  to  set  off  against  plaintiffs 
claim  the  amount  mentioned  in  the  plea,  because  plaintiff  retained  one  C.  aa  his 
attorney  to  conduct  his  defence  in  the  suits  in  the  declaration  mentioned,  and 
plaintiff  owes  him  the  full  amount  of  the  costs,  and  C.  has  a  lien  upon  the  orders, 
and  the  amounts  are  therefore  due  from  defendant  to  plaintiff  as  trustee  for  C, 
and  plaintiff  sues  as  such  trustee.    On  demurrer : 

Held,  that  the  replication  was  bad :  for  that  the  fact,  that  an  attorney  had 
obtained  a  judgment  for  a  client,  and  that  costs  were  due  to  the  attorney,  did  not 
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rise  the  relation  of  trustee  and  cestui  que  trust  between  the  client  and  the 
attorney  with  respect  to  the  proceeds  of  snch  judgment ;  and  the  so-called  lien 
of  the  attorney  is  merely  a  claim  to  the  protection  of  the  Court  ,as  to  his  costs 
when  the  equitable  interference  of  the  Court  is  asked  for  the  purpose  of  setting 
off  one  judgment  against  another. 
Ex  parte  Clekmd  (Law  Rep.,  2  Ch.  App.,  806)  commented  upon. 

Declaration,  that  in  a  suit  depending  in  the  Court  of  Queen's 
Bench  in  Ireland,  at  the  suit  of  the  now  defendant  against  the 
now  plaintiff,  it  was  ordered  by  the  said  Court  that  the  now 
plaintiff  should  be  dismissed  and  that  the  now  defendant  should 
pay  to  the  now  plaintiff  his  costs  of  the  said  suit,  being  the  sum 
of  14?.  75.  3d.  And  by  the  provisions  of  s.  106  of  the  Common 
Law  Procedure  Amendment  Act  (Ireland),  1853  (16  &  17  Vict 
*c.  113),  the  said  order  was  in  lieu  of,  and  had  the  effect  [500 
of,  a  judgment  as  in  case  of  a  nonsuit  in  the  said  suit.  Aver- 
ment of  all  conditions  precedent. 

The  declaration  contained  nine  other  similar  counts. 

Plea,  that  the  plaintiff  at  the  commencement  of  this  suit  was 
and  still  id  indebted  to  the  defendant  in  an  amount  equal  to  the 
(plaintiff's  claim  upon  judgments  recovered  by  the  now  defend- 
ant against  the  now  plaintiff  in  divers  of  the  superior  courts  of 
common  law  in  Ireland,  for  and  iti  respect  of  causes  of  action 
over  which  the  said  Courts  had  jurisdiction,  and  for  costs  of 
suit,  which  said  judgments  still  remain  in  force  and  unsatisfied ; 
and  for  money  found  to  be  due  from  the  plaintiff  to  the  defend- 
ant on  accounts  stated  between  them ;  which  amount  the  de- 
fendant is  willing  to  set  off  against  the  plaintiff's  claim. 

Replication,  on  equitable  grounds,  that  the  defendant  ought 
not  to  be  allowed  to  set  off  against  the  plaintiff's  claim  the 
amount  mentioned  in  the  plea,  because  the  plaintiff  retained  one 
Daniel  O'Callaghan,  as  and  being  an  attorney  of  the  Courts  of 
Queen's  Bench  and  Exchequer  in  Ireland,  to  conduct  the 
plaintiff's  defence  to  the  suits  in  the  declaration  mentioned. 
And  O'Callaghan  did  accordingly  conduct  the  plaintiff's  defence 
to  the  suits.  And  the  sums  ordered  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  as  in  the  declaration  mentioned,  were  for 
the  costs  incurred  by  and  on  behalf  of  the  plaintiff  in  the  suits 
respectively,  and  not  otherwise.  And  the  whole  of  the  costs 
are  due  from  the  plaintiff  to  O'Callaghan,  and  unpaid.  And 
O'Callaghan  has  always  had,  and  has,  as  such  attorney,  as  afore- 
said, a  lien  upon  the  said  orders  and  the  sums  payable  there- 
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under,  and  a  right  to  demand  and  receive  such  Sums  from  the 
defendant  in  the  plaintiff's  name,  and  to  retain  the  same  for 
his  own  use.  And  by  reason  of  the  premises,  the  said  sums 
became,  and  were,  and  have  always  been,  due  from  the  defend- 
ant to  the  plaintiff  as  a  trustee  for  O'Callaghan,  and  not  other- 
wise. And  the  plaintiff  never  had  any  beneficial  interest  in 
the  said  sums,  or  any  of  them,  or  any  part  thereof,  and  all 
things  were  done  and  happened  to  entitle  the  plaintiff  to  main- 
tain this  action  as  a  trustee  for  O'Callaghan,  and  this  action  was 
commenced,  and  is  prosecuted  in  the  name  of  the  plaintiff  as  a 
trustee  for  O'Callaghan,  at  his  request,  and  for  his  sole  use  and 
501]  benefit,  *aud  not  otherwise,  and  the  set-off  claimed  by 
the  defendant  ought  not  to  be  allowed  to  the  prejudice  of 
O'Callaghan's  lien,  and  claim  for  costs  as  aforesaid. 

Demurrer  and  joinder. 

J.  Broum,  Q.  C.  (Beretford  with  him),  in  support  of  the  de- 
murrer. The  defendant  has  a  right,  under  the  statute  of  2 
Geo.  2,  c.  22,  to  set  off  his  judgments  against  the  claim  of  the 
plaintiff  The  rule  63,  Hil.  T.,  1853,  which  orders  that  "  no 
set-off  of  damages  or  costs  between  parties  shall  be  allowed  to 
the  prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought,"  .  .  .  has  no  applica- 
tion to  the  pleading  of  a  set-off  under  the  statute  of  Geo.  2.  It 
is  a  mere  repetition  of  rule  93,  Hil.  T.,  2  Wra.  4,  and  refers 
merely  to  the  equitable  jurisdiction  of  the  courts  when  execution 
is  taken  out  and  there  are  cross  judgments.  The  practice  of 
the  Queen's  Bench  had  been  to  protect  the  attorney's  lien  ;  the 
Common  Pleas  holding  that  the  equities  between  the  parties 
overrode  the  lien  ;  and  the  rule  was  originally  made  to  assimi- 
late the  practice  of  all  the  courts  to  that, of  the  Queen's  Bench : 
see  1,  Tidd's  Practice,  pp.  337-9.  In  1  Chit.  Archb.  Practice, 
pp.  139,  140  (12th  ed.),  all  the  cases  on  the  subject  are  collected, 
and  it  is  shown  that  what  is  called  the  attorney's  lien  upon  a 
judgment  is  a  mere  right  to  the  protection  of  the  Court  as  to  his 
costs  where  the  equitable  interference  of  the  Court  is  asked  to 
set  off  one  judgment  against  another,  but  there  is  no  such 
equitable  right  in  the  attorney  to  the  proceeds  of  a  judgment  as 
can  override  the  legal  right  of  a  defendant  to  plead  a  set-off 
when  action  is  brought  on  a  judgment 

The  Court  then  called  upon 
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(yMalley,  Q.  C.  (Lumley  Smith  with  him),  for  the  plaintiff.  The 
proceeding  hy  action  is  the  only  means  there  is  of  recovering 
these  costs  for  the  plaintiff's  attorney.  These  orders,  under  s. 
106  of  the  Irish  Common  Law  Procedure  Act,  though  in  the 
nature  of  judgments,  are  held  by  the  officers  of  the  Irish  courts 
not  to  be  judgments  within  31  and  32  Vict  c.  54,  s.  1 ;  and 
they  refuse  to  give  certificates,  so  that  the  plaintiff  could  not 
proceed  by  execution  in  this  country.  The  replication  shows 
that  the  whole  amount  of  costs  is  due  to  the  plaintiff's  attorney ; 
consequently  the  plaintiff  is  suing  as  trustee.  The  defence  of 
set-off  has  always  been  *treated  as  an  equitable  defence,  [502 
and  the  equities  of  all  parties  are  looked  to.  Thus  in  Forster 
v.  Wilson  (*),  an  action  by  the  assignees  of  bankrupt  bankers,  it 

was  held  that  the  defendants  could  not  set  off  the  amount  of 
checks  which  they  held  as  trustees  for  others,  though  they 
could  set-off  the  checks  of  which  they  were  the  holders  for 
good  consideration.  So  in  Bristowe  v.  Needham  (a),  it  was  held 
that  one  judgment  could  not  be.  set  off  against  another  when 
one  was  recovered  as  trustee  only. 

[Lush,  J.  What  equity  is  there  against  the  defendant  set- 
ting up  his  legal  right  of  set-off  in  this  case  ?] 

The  lien  of  the  attorney  is  well  known  to  the  law,  and  the 
defendant  must  be  taken  to  have  notice  of  it. 

[Blackburn,  J.,  referred  to  Barker  v.  St.  Quintin  (s).] 

The  lien  of  the  attorney  has  been  carried  much  farther  than 
in  that  case.  In  Ex  parte  Cleland  (*),  an  order  for  costs  tad 
been  made  against  one  Davies,  with  liberty  to  Cleland  to  enforce 
payment  by  execution,  and,  notwithstanding  Cleland  was  in- 
debted to  Davies  in  a  larger  sum,  the  Court  protected  the  lien 
of  Cleland's  attorney,  and  said  execution  must  be  allowed.  •  In 
other  words,  Davies'  set-off  was  postponed  to  the  attorney's  lien. 
And  Lord  Cairns,  L.  J.,  says,  "  The  debt  or  claim  for  costs  is 
not  the  debt  or  claim  of  Cleland  alone,  it  is,  in  the  view  of  a 
court  of  equity,  and  ijpon  the  principles  of  a  court  of  equity,  a 
debt  or  claim  which  has  been  assigned  or  incumbered;  and  the 
persons  entitled  to  it  now  are,  not  Cleland  alone,  but  Cleland 
and  his  solicitor,  the  claim  of  the  solicitor  being  paramount  to 
that  of  Cleland.     That  consideration,  in  my  opinion  renders  it 

(»)  12  M.  &  W.,  191.  (•)  12  M.  &  W.,  441,  461. 

O  7  Man.  &  G.,  648.  (4)  Law  Rep.,  2  Ch.  App.,  808, 812, 813. 
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impossible  that  the  costs  can  be  set  off  against  the  debt" 
Again,  the  Lord  Justice  says :  "  The  costs,  though  recoverable 
in  the  name  of  Cleland,  and  though  ordered  to  be  paid  to  Cle- 
land  by  name,  are  paid  to  him,  not  for  his  own  benefit,  for  he 
could  not  take  the  money  and  spend  it ;  but  are  to  be  paid  to 
him  subject  to  the  lien  of  his  solicitor,  and  are,  therefore,  to  be 
held  by  him,  either  in  whole  or  in  part,  as  a  trustee  for  his  soli- 
citor/' In  EisdeU  v.  Gomngham  (l),  and  Sympson  v.  Prothero  (*), 
it  was  held  that  the  attorney's  lien  could  not  be  displaced  by  a 
503]  garnishee  *order  attaching  a  judgment  debt  to  answer 
another  judgment  debt.  In  Ex  parte  Bryant  (8)  a  solicitor  was 
held  to  have  a  lien  upon  costs  ordered  to  be  paid  to  his  client 
upon  a  protection  in  bankruptcy,  although  there  was  no  fund 
in  court ;  and  it  was  held  that  the  client  could  not  retain  the 
benefit  of  the  order  to  the  prejudice  of  the  solicitor.  The  same 
doctrine  was  recognized  in  Ex  parte  Rhodes  (4).  Finally,  rule 
63  of  Hil.  T.,  1853,  fully  recognizes  the  right  of  the  attorney  to 
have  his  lien  protected  in  all  cases. 
Brawn ,  Q.  C,  was  not  heard  in  reply. 

Cockbuen,  C.J.  There  must  be  judgment  for  the  defendant 
If  this  were  the  case  of  an  execution,  and  the  equitable  jurisdic- 
tion of  this  Court  were  invoked  for  the  purpose  of  allowing  one 
judgment  to  be  set  off  against  the  other,  there  is  no  doubt  that 
we  should  protect  the  interest  of  the  attorney.  But  there  is  no 
analogy  between  that  case  and  the  case  of  an  action  on  a  judg- 
ment, to  which  it  is  sought  to  set  off  another  judgment  which 
the  defendant  has  obtained  against  the  plaintiff.  It  so  happens 
that  the  plaintiff  could  not  get  the  benefit  of  the  order  or  judg- 
ment he  has  obtained  in  Ireland  by  taking  out  execution  on  it 
here ;  but  we  cannot  alter  the  relative  position  or  rights  of  the 
parties  on  account  of  this  defect  in  the  law,  The  question  is 
simply  whether  the  defendant  has  or  has  not  a  right  to  set  off 
his  judgment  against  that  of  the  plaintiff,  the  reason  alleged  in 
the  replication  that  he  cannot  is,  that  the  attorney  for  the 
plaintiff  has  a  lien  for  his  costs  on  the  order  or  judgment  ob- 
tained by  the  plaintiff,  and  the  plaintiff  is  suing  as  trustee  for 
his  attorney.    But  the  attorney  has  no  such  lien  for  costs  as  to 

O  28  L.  J.,  (Ex.),  213.  O  2  Rose,  237. 

(")  26  L.  J.  (Ch.),  671.  (4)  15  Ves.,  539. 
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be  able  to  cofhpel  the  plaintiff  to  bring  the  action  on  his  behalf 
as  trustee  for  him.  In  truth,  as  Mr.  Brown  pointed  out,  there 
is  no  such  thing  as  a  lien  except  upon  something  of  which  you 
have  possession.  The  matter  is  thoroughly  well  explained  in 
Chit.  Archb.  Practice,  pp.  139, 140  (12th  ed.),  that  although  we 
talk  of  an  attorney  having  a  lien  upon  a  judgment,  it  is  in  fact 
only  a  claim  or  right  to  ask  for  the  intervention  of  the  Court  for 
his  protection,  when,  having  obtained  judgment  for  his  client, 
he  finds  there  is  a  probability  of  the  client  depriving  him  of  his 
costs.  But  this  is  *always  on  notice  to  the  debtor.  The  [504 
judgment  creditor  may  arrange  with  his  debtor;  and  the  obli- 
gation is  not  between  the  debtor  and  the  attorney,  but  between 
the  judgment  creditor  and  the  attorney,  whose  client  he  is ;  but 
this  does  not  make  an  action,  brought  to  recover  the  amount 
of  the  judgment,  an  action  brought  on  behalf  of  the  attorney. 
It  is  an  action  brought  by  the  client,  by  which  he  seeks  to  ob- 
tain funds  with  which  he  may  satisfy  his  attorney ;  but  he  can- 
not on  that  account  prevent  the  defendant  meeting  his  claim 
with  a  legal  set-off;  and  our  judgment  must  therefore  be  for 
the  defendant. 

Blackburn,  J.  I  am  of  the  same  opinion.  This  is  an  action 
brought  upon  an  Irish  judgment  or  order  in  the  nature  of  a 
judgment  of  nonsuit,  to  which  there  is  a  setoff  pleaded  of  a 
judgment  recovered  by  the  defendant  against  the  plaintiff;  and 
the  replication  is  that  the  plaintiff  is  suing  as  trustee  for  his  own 
attorney,  who  has  incurred  costs  in  obtaining  the  judgment,  and 
has  a  lien  upon  it  for  them.  I  do  not  doubt  that  if  an  action 
were  really  brought  as  trustee  for  a  cestui  que  trust,  and  there 
was  a  plea  of  set-off  of  a  debt  due  from  the  trustee,  a  Court  of 
equity  would  interfere  and  say  it  was  unjust,  and  would  grant 
an  injunction  ;  consequently,  if  the  replication  showed  that  the 
relation  of  trustee  and  cestui  que  trust  did  exist  between  the 
plaintiff  and  his  attorney,  there  might  be  ground  for  supporting 
the  replication.  But,  notwithstanding  what  has  been  urged  by 
Mr.  O'Malley,  I  do  not  think  the  attorney,  when  he  has  con- 
ducted an  action  to  judgment,  for  which  costs  are  owing  to  him, 
stands  in  the  position  of  a  cestui  que  trust  having  an  equitable 
interest  in  the  proceeds  of  the  judgment     The  attorney  having 
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successfully  brought  a  suit  to  judgment,  has  a  right  to  retain 
any  documents  in  his  hands,  and  the  effect  is  that  the  money, 
the  fruits  of  the  judgment,  passes  though  his  hand,  and  then  he 
has  a  right  to  retain  his  costs,  and  any  other  costs  due  to  him. 
To  some  extent  the  Courts,  both  of  law  and  equity,  will  protect 
the  attorney's  interests,  so  as  not  to  deprive  him  of  his  costs. 
But  the  protection  the  Courts  afford  to  the  attorney  stops  very 
far  short  of  putting  him  in  the  position  of  cestui  que  trust  to  his 
client.  When  execution  is  about  to  be  executed,  and  the  inter- 
ference of  the  Courts  is  asked  to  allow  the  defendant  to  set-off 
505]  cross  judgment,*  the  Courts  say  "  We  will  not  interfere  to 
prevent  execution  so  as  to  take  the  judgment  out  of  the  hands 
of  the  attorney,  simply  because  there  are  cross  debts,  unless  the 
attorney's  costs  be  first  satisfied."  But  when  the  defendant  has 
a  right  to  plead  a  set-off  by  statute,  I  am  aware  of  nothing 
which  can  enable  the  attorney  to  say  this  shall  not  be  done.  In 
Barker  v.  St.  Quintin  (*),  Parke,  B.,  distinctly  lays  this  down ; 
he  says,  "  The  lien  which  an  attorney  is  said  to  have  on  a  judg- 
ment (which  is,  perhaps,  an  incorrect  expression),  is  merely  a 
claim  to  the  equitable  interference  of  the  Court  to  have  that 
judgment  held  as  a  security  for  his  debt."  Again,  in  a  case 
which  has  not  been  cited,  Brunsdon  v.  AUard  (2),  the  Court  said 
they  could  not  interfere  to  prevent  a  bonfi  fide  settlement  of 
cross  actions  by  the  parties  themselves,  although  it  might  have 
the  effect  of  depriving  one  of  the  attorneys  of  his  costs,  his 
client  having  become  insolvent.  And,  though  the  majority  of 
the  Court  expressed  an  opinion  that,  if  there  had  been  collu- 
sion or  fraud,  possibly  then  the  Court  might  have  interfered, 
Crompton,  J.,  doubted  whether,  in  such  a  case,  the  Court  ought 
to  interfere ;  and  Erie,  J.,  says,  "  I  am  clearly  of  opinion  that 
the  plaintiff  in  an  action  is  the  proprietor  of  his  own  suit ;  that 
he  can  deal  with  it;  and,  if  he  gets  judgment,  that  he  can  do 
what  he  likes  with  it.  '  Lien  '  properly  applies  to  a  chattel, 
and  saying  an  attorney  has  a  lien  is  only  metaphorical,  and  the 
words  i  equitable  lien  '  are  intensely  undefined."  As  to  the 
cases  cited,  one  only  has  any  semblance  of  authority  for  the 
plaintiff,  Ex  parte  Cleland  (8),  but  it  will  be  found  to  be  plainly 
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distinguishable.  There  an  adjudication  of  bankruptcy  against 
Cleland  had  been  set  aside,  and  it  was  ordered  that  he  should 
be  at  liberty  to  enforce  the  order  for  costs  against  the  petition- 
ing creditor,  if  they  remained  unpaid,  by  execution.  The  debt 
due  to  the  creditor  from  Cleland  was  larger  than  the  amount 
of  costs ;  but  Cleland's  attorney  was  unpaid,  and  had  claimed  a 
lien  on  the  costs.  Cairns,  L.J.,  under  these  circumstances, 
held  that  the  solicitor's  lien  must  be  respected,  and  that  the 
debt  ought  not  to  be  set  off  against  the  costs.  No  doubt  there 
are  expressions  used  by  Cairns,  L.J.,  which  to  a  certain  extent 
justify  the  reliance  Mr.  O'Malley  put  upon  them  ;  but  all  that 
tbey  *really  amount  to  is,  that  the  Court  of  Chancery  [506 
would  not,  any  more  than  a  Court  of  law,  interfere  to  allow  a 
debt  to  be  set  off  against  an  execution,  except  on  the  terms  of 
the  attorney's  lien  being  discharged.  It  is,  therefore,  no 
authority  for  saying  that  the  relation  of  trustee  and  cestui  que 
trust  exists  between  a  judgment  creditor  and  his  attorney ;  and 
to  hold  this  would  introduce  great  mischief,  and  would  be  to 
run  counter  to  decided  cases.  Brunsdon  v.  AUard  (*)  would 
clearly  have  been  wrongly  decided  if  this  were  the  law.  I  may 
add,  that  the  garnishee  cases  are  not  analogous ;  it  was  in  effect 
taking  the  matter  out  of  the  hands  of  the  attorney,  and  it 
was  but  equitable  that  the  amount  of  the  attorney's  costs  should 
be  secured  to  him  before  the  money  was  paid  over  to  the  judg- 
ment creditor. 

Lush.  J.  I  am  of  the  same  opinion.  This  is  not  an  appli- 
cation to  the  Court  to  allow  a  cross  judgment  to  be  set  off 
against  another,  an  execution  being  taken  out,  to  allow  which 
is  discretionary  with  the  Court,  and  is  only  granted  on  the 
terms  that  he  who  asks  equity  must  do  equity  by  first  paying 
the  attorney  his  costs.  Nor  is  it  an  application  under  the  gar- 
nishee clauses  of  the  Common  Law  Procedure  Act,  1860  (23  & 
24  Vict.  c.  126,  ss.  29,  30),  which  apply  to  the  case  of  persons 
having  liens  upon  debts,  and  may  very  possibly  extend  to  the 
case  of  an  attorney  having  a  lien  for  costs.  Neither  is  it  a 
case  within  23  &  24  Vict.  c.  127,  s.  28,  for  this  is  not  a  judg- 
ment by  which  any  property  is  recovered  or  preserved,  as  it 
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is  an  order  in  the  nature  of  a  judgment  by  which  the  plaintiff 
is   entitled  to  the   costs   of  a  nonsuit  in  the  Irish  Court.    It 
is  simply  a  case  in  which  the   defendant  pleads  to  an    action 
on  a  judgment  a   set-off  of  a  cross  judgment,  which  by  the 
Statute   of    Set-off  he  is  absolutely  entitled  to  do,  and    this 
Court  has  no  discretion  in  the  matter.     The  plaintiff,  however, 
by  his  replication,  says  it  is  inequitable  to  allow  the  defendant 
to  plead  this  set-off,  because  the  debt  which  he  sues  for  is 
really  due  to  his  attorney,  being  a  debt  for  costs  for  which 
the  attorney  has  a  lien.     The  plaintiff  says,  in  effect,  a  Court 
of  equity  would    interfere  and  restrain   the  defendant  from 
pleading  that  plea.    We  have  no  authority  as  a  Court  of  law  to 
interfere,  and  the  question  is  whether  there  is  any  authority  in 
507]  *a  court  of  equity  to  interfere  in  such  a  case ;  and  no  pre- 
cedent has  been  produced  in  support  of  the  proposition,  that 
an  attorney  could  maintain  a  bill  in  equity  in  such  a  case  against 
a  judgment  debtor,  to  restrain  him  from  exercising  his  own 
legal  rights  under  the  Statute  of  Set-off.     Such  a  proposition 
cannot  be  supported.     A  judgment  debtor  may  pay  the  debt, 
if  he  likes,  to  the  creditor ;  he  may  settle  with  him  on  terms^ 
and  there  is  not  even  a  dictum  that  the  Court  can  interfere, 
provided  it  is  done  honestly.    In   order  to  succeed  on  this 
demurrer  Mr.  O'Malley  must  establish  the  above  proposition ; 
but  the  only  case  which  he  has  brought  to  our  notice  at  all 
approaching  it  in  any  degree  is  Ex  parte   Cleland  (*) ;  but  on 
examination  that  turns  out  to  be  essentially  different  from  the 
present  case.     There  A.  had  been  ordered  to  pay  B.  certain  ' 
costs,  with  liberty  to  B.  to  enforce  payment  by  taking  out  exe- 
cution, and  B.  was  indebted  in   a  larger  sum  to  A.,  and  A. 
executed  a  deed  of  compositiou  which  B.  had  not  signed,  and 
the  question  was  whether  A.  was  to  be  considered  a  debtor  to 
B.  for  the  costs,  or  whether  he  had  a  right  to  set-off  his  debt,  in 
which  case  B.  would  be  indebted  to  A.     The   Court  below 
having  refused  to  allow  B.  to  take  out  execution  against  A.,  on 
appeal  he  was  allowed  to  do  so.     Lord  Cairns,  L.J.,  says,  that 
there  would  have  been  no  right  of  set-off,  if  nothii^g  in  the 
nature  of  bankruptcy  had  intervened,   and  k  fortiori  a^et-off 
under  the  circumstances  would  not  have  been  allowed  in  bank- 
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ruptcy,  and  therefore  that  A.  remained  indebted  to  B.  for  the 
whole  amount  of  costs ;  and  in  this  way  effect  was  given  to  the 
attorney's  lien.  That  is  essentially  the  same  thing  as  if  a  liti- 
gant had  applied  to  this  Court  to  allow  him,  in  the  exercise  of 
our  equitable  jurisdiction,  to  set  off  one  judgment  against  the 
other,  and  before  granting  the  rule,  we  shQuld  say,  "  You,  who 
ask  for  equity,  should  first  do  equity  by  paying  the  attorney." 
That  is  quite  a  different  thing  from  there  being  any  equity  to 
ground  such  a  replication  as  the  present. 

Quain,  J.  I  am  also  of  the  same  opinion.  It  seems  to  me 
that  it  was  incumbent  on  Mr.  O'Malley  to  cite  some  authority 
in  equity  to  show  that  the  effect  of  the  so-called  lien  of  the 
attorney  is  equivalent  to  an  assignment  or  charge  on  the  judg- 
ment. There  is*no  such  authority,  and  there  are  several  [508 
cases  which  show  that  the  client  may  settle  with  his  opponent, 
or  discharge  him,  and  so  get  rid  of  the  lien  of  the  attorney :  and 
it  is  plain,  therefore,  that  the  client  and  attorney  are  not  in  the 
position  of  trustee  and  cestui  que  trust.  The  only  semblance 
of  authority  is  Ex  parte  Cleland  (*),  and  there  are  certain  ex- 
pressions used  by  Lord  Cairns  which  justify  Mr.  O'Malley  in 
relying  on  it.  The  Lord  Justice  says :  "  The  debt  or  claim, 
therefore,  for  costs  is  not  the  debt  or  claim  of  Cleland  alone,  it 
is  in  the  view  of  a  Court  of  equity,  an4  upon  the  principles  of 
a  Court  of  equity,  a  debt  or  claim  which  has  been  assigned  or 
incumbered,  and  the  persons  entitled  to  it  now  are,  not  Cleland 
alone,  but  Cleland  and  his  solicitor,  the  claim  of  the  solicitor 
being  paramount  to  that  of  Cleland."  That  is  certainly  very 
wide  and  general  language ;  but  it  must  be  taken  with  refer- 
ence to  the  matter  in  hand ;  and  when  we  look  at  the  matter 
before  the  Court,  the  decision  of  the  Court  was  really  nothing 
more  than  doing  in  a  court  of  equity  what  we  do  at  law  under 
the  rule  of  court,  viz.,  refuses  to  allow  a  set-off  of  one  judg- 
ment agaiust  another  unless  the  attorney's  lien  is  satisfied.  To 
say  that  the  relation  of  trustee  and  cestui  que  trust  exists  between 
the  client  and  the  attorney,  is  not  strict  language,  but  meta- 
phorical language ;  for  there  is  no  such  relation  created  when 
*  the  summary  jurisdiction  of  the  Court  is  exercised  or  modified 
in  favor  of  the  attorney's  lien;  and  if  there  is  no  trust  created, 
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then  there  is  nothing  in  the  replication  that  can  set  aside  the 
legal  right*  of  set-off  conferred  by  the  statute. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  D.  Keane. 
Attorneys  for  defendant :  Lewis  £  Lewis. 

An  attorney  who  obtains  a  judgment  But  in  an  action  to  compel  a  set  off 

has  a  lien  upon  it  for  the  amount  of  his  the  legal  right  overrides  such  equitable 

costs.    Mc  Gregor  v.  Comstock  (28  N.  T.,  lien  where  there  is  no  assignment  to  the 

287).  attorney  before  judgment:  Be  Figa- 

If  the  judgment  be  solely  for  costs  nitre  v.  Young,  (2  Bob.  670);  Martin  y. 
the  record  is  notice  to  the  ju4gment  Kanhouse,  17  (How.  Pr.,  146) ;  NichoU 
debtor  of  the  attorney's  rights  and  pay-  v.  NichoU,  (16  Wend,  445),  (see  how- 
men  t  to  the  party  being  in  fraud  of  the  ever  Ainslee  v.  Boynton,  2  Barb.,  258), 
attorney  is  no  defence.  McGregor  v.  or  no  agreement  by  the  party  with  the 
Comstock,  (28  N.  T.,  237).  attorney  that  he  shall  have  the  costs  as 

Ackennan  v.  Ackerman,  (14  Abb.,  229,  a  recompense  for  his  services.    Bobbins, 

1 1  Abb,  256),  is  virtuaUy  overruled  upon  v.  Alexander,  (1 1  How.,  100.) 

this  point  by  McGregor  v.   Comstock  Such  an  agreement  before  recovery 

(supra).  of  judgment  is  valid  and  binding.    Ely 

If  after  the  verdict  of  a  jury  or  the  v.  Cooke,  28  N.  Y.,  865 ;  (1  Hilton,  406; 

report  of  a  referee  in  an  action  of  tort,  9  Abb.,  366). 

the  successful  party  assign  to  his  attor-  The  lien  covers  any  sum  which  it  is 

ney  the  verdict  or  report  and  the  judg-  agreed  the  attorney  shall. receive,  out  of 

ment  to  be  entered  thereon  in  payment  the  recovery,  beyond  the  costs. '  Booney 

for  his  services  the  assignment  is  valid,  v.  Second  Ave.,  etc.,  (18  N.  Y.,  868) ;  Fitch 

Mackey  v.  Mackey,  (48  Barb.,  58) :  Nash  v.  Gardinier,  (2  Keyes,  516) ;  Benedict  v. 

v.  Hamilton,  (8  Abb.,  85) ;  Boberts  v.  Car-  Stuart,  (23  Barb.,420) ;  Fogerty  v.  Jordan 

ter,  88,  (N.  Y.,  107),  reversing,  24  How.  (2  Rob.,  825) ;  HaU  v.  Ayer  (9  Abb,  220). 

Prac.,  44,  9  Abb.  866,  note,  and  see  same  (Hdight  v.  Haight,  (7  Abb,  210),  is  not 

case  on  motion  17  How.,  841.  authority.) 

People  v.  N.  Y.  Com  PI.,  (13  Wend.,  If  the  debtor  fraudulently  procure  a 

649) ;  Brooks  v.  Hanford,  (15  Abb.,  342)  discharge  of  the  judgment  the  attorney 

are  not  authority.)  must  procure  it  to  be  set  aside  before 

As  the  right  to  set  off  one  judgment  issuing  execution.    Ackerman  v.  Aeker- 

against  another  does  not  attach  until  man,  (14  Abb.,  229  ;  11  Abb.,  256) ;  Cook 

judgment  entered,  no  such  right  ever  v.  Palmer,  (19  Abb.,  872). 

attaches.    Mackey  v.  Mackey,  (48,  Barb.,  And  should  do  so  within  a  reasonable 

58).  time.     Winans  v.  Mason,  (83  Barb.,  522). 

One  judgment    will  not  be  set  off  It  has  been  held  in  England  that 

against  another  while  an  appeal  is  pend-  although  the  attorney  has  a  lien  on  the 

ing.    Be  Figaniere  v.  Young,  (2  Rob.,  judgment,  yet,  where  it  is  for  the  re- 

671).  covery  of  real  estate,  he  has  none  upon 

On  a  motion  to  set  off  one  judgment  that.    Shaw  v.  Neale  (6  House  of  Lords 

against  another  the  courts  will  protect  cases     581    overruling    Barnedey    v. 

the  lien  of  the  attorney.  Powell,  Ambler  102.) 

Be  Figaniere  v.  Young,  (2  Rob.,  670) ;  In  New  York  it  has  been  held  that  in 

Purchase  v.  Bellows,  (16  Abb.,  105).  a  partition  case  if  the  real  estate  be  sold 


J 


Vol.  VII.]                          EASTER  TERM,  XXXV  VICT.  629 

.  k 

Christoffersen  v.  Hansen.  1872 

and  the  proceeds  brought  into  court,  action  sound  in  tort  or  on    contract, 

the  attorney  has  a  lien  thereon.    Creigh-  McKenzie  v.  Rhodes,  13  Abb.,  337,  rev«rs- 

ton  v.  IngersoU,  (20  Barb.,  541).  ing  21  How.,  467.    Rasquin  v.  Knicker- 

The  lien  of  an  attorney  upon  the  bocker  Stage  Co.,  (21  How.,  203,  12  Abb., 

papers  in  his  possession  belonging  to  324);  Carpenter  v.  Sixth  Av.  R.  B.    (1 

his  client  is  discussed  at  considerable .  Am.  h   Reg.  N.  S.,  410  and  see  note 

length  by  Mr.  Dunlap  in  notes  to  Baker  pages  419-424).  Richardson  v.  Brooklyn 

v.  Henderson  (4  Simons  27,  Banks'  Ed).,  City  etc.,  24  How.,  321 ;  Fox  v.  Fox,  (24 

Brassington  v.  Brassington,  (1  Sim.  &  How.,  409;  Id.,  27  How.,  409  ;  40  Barb.,  - 

Stu.,  457),  and  Lord  v.  Wormleighton  442);  (The  reversal  of  the  latter  case  (40 

Jacobs  Ch'y.,  583.  N.  Y.,  577)  was  upon  another  point) 

The  question  as  to  how  far  the  attor-  Owen  v.  Mason,  (18  Hjw.,  156). 
ney  will  be  protected  against  a  settle-  Otherwise  if  made  by  the  defendant 
ment  made  by  the  parties  behind  his  without  any  intent  to  deprive  the  plaint- 
back  is  one  of  considerable  intricacy,  iffs  attorney  of  his  costs.  McDowell  v. 
In  the  following  cases  he  will  be :  1  Second  Av.  etc.,  (4  Bosw.  670). 
Where  the  party  making  the  settlement  3.  Where  the  claim  is  assigned  to  a 
agrees  to  pay  the  costs  of  his  adversary's  third  person  in  fraud  of  the  attorney's 
attorney.  Hall  v.  Ayer, (9  Abb., 220 ;  19  rights.  Oregicrv.  Cheesbrough,(25H.ovr., 
How.,  91).  200). 

2.  Where  the  settlement   is   made  The  attorney's  lien  is  personal  and 

collusively  by  the  parties  in  the  absence  will  not  pass  to  an  assignee  of  the 

of  the  attorney  with  an  evident  design  claim  for  his  services. 

to  defraud  him  of  his  costs  whether  the  ChappeU  v.  Dunn,  (21  Barb.,  17). 


April  26, 1872. 

♦Christoffersen  v.  Hansen.  [509 

Law  Reports,  7  Queen's  Bench,  509. 

Oharterparty,  Construction  of —  Clause  as  to  ceasing  of  Agent's  Liability  on 

loading  of  Cargo. 

By  a  charterparty  between  plaintiff  and  defendant  it  was  agreed,  that  plaintiff's 
ship  should,  with  all  convenient  speed,  proceed  to  Sunderland,  and  that  defend- 
ant should  there  load  the  ship  in  regular  turn  with  a  full  cargo  of  coals,  and  the 
ship  should  proceed  with  it  to  Kiel,  and  deliver  to  freighter  or  assigns,  on  pay- 
ment of  certain  freight ;  "  and  that,  the  charter  being  concluded  by  defendant 
on  behalf  of  another  party  resident  abroad,  all  liability  of  defendant  should  cease 
as  soon  as  he  had  shipped  the  said  cargo" : 

Held,  that  this  clause  only  exempted  defendant  from  liability  accruing  after 
the  loading  of  the  cargo  ;  and  that  he,  therefore,  remained  liable  for  delay  in 
loading,  although  he  had  ultimately  loaded  a  full  cargo. 

Declaration  that  plaintiff  and  defendant  agreed  by  charter- 
party,  that  plaintiffs  ship,  called  the  K<iren  Mise,  should,  with 
all  convenient  speed,  sail  and  proceed  to  the  South  Dock  at 
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Sunderland,  and  that  defendant  should  there  load  the  ship  in 
regular  turn  with  a  full  and  complete  cargo  of  coals ;  and  that 
the  ship,  being  so  loaded,  should  proceed  with  the  cargo  to 
Kiel,  and  there  deliver  the  same  to  the  said  freighter  or  his  as- 
signs on  being  paid  certain  freight,  to  wit,  91  per  keel  of  eight 
Newcastle  chaldrons  taken  on  board ;  and  that  neither  the  mer- 
chants nor  the  freighter  were  to  be  held  accountable  for  any 
delay  or  detention  of  the  ship,  either  in  loading  or  discharging, 
occasioned  by  frosts,  floods,  strikes  of  workmen,  or  other  cause 
beyond  their  control ;  and  that,  the  said  charter  being  con- 
cluded by  the  defendant  on  behalf  of  another  party  resident 
abroad,  all  liability  of  the  defendant  should  cease  as  soon  as  he 
had  shipped  the  said  cargo.  Averments  of  all  conditions  pre- 
cedent, and  that  the  ship  proceeded  at  once  to  the  South  Dock. 
Breach,  that  defendant  did  not  load  the  ship  in  regular  turn, 
but  delayed  her  for  nineteen  days. 

Third  plea,  that  the  charter  was  in  fact  concluded  by  defend- 
ant on  behalf  of  another  party  resident  abroad ;  and  that  de- 
fendant, before  this  suit,  shipped  the  agreed  cargo  under  the 
#       charter,  whereupon,  according  to  the  terms  of  the  charter,  all 
liability  of  defendant  ceased.  , 

Demurrer,  on  the  ground  that  the  clause  in  the  charterparty 
510]  *relied  upon  in  the  plea  does  not  apply  to  liabilities  in- 
curred prior  to  or  during  the  shipment  of  cargo,  but  applies 
only  to  liabilities  occurring  subsequently  to  the  shipment 

Joinder  in  demurrer. 

Holker,  Q.  C.  (Lewers  with  him),  in  support  of  the  demurrer. 
The  clause  as  to  the  ceasing  of  the  defendant's  liability  applies 
only  to  liability  subsequent  to  the  loading.  Pederson  v.  Lotinga  (l) 
turned  on  a  very  similar  clause :  "  The  charterparty  being  con- 
cluded by  Lotinga  on  behalf  of  another  party,  it  is  agreed  that 
all  liability  of  the  former  shall  cease  as  soon  as  he  has  shipped 
the  cargo,  the  owners  and  master  agreeing  to  rest  solely  on 
their  lien  on  the  cargo  for  freight  and  demurrage ;"  and  the 
Court  decided  that  it  was  intended  that  the  defendant  should 
be  absolved  from  future  liability,  but  not  as  to  past  liability, 
and  they  held  him,  therefore,  liable  for  delay  in  loading.  That 
is  on  a  fortiori  case,  because  here  there  is  no  lien  given  what- 
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ever,  and  it  could  never  have  been  intended  by  the  plaintiff  to  give 
up  the  defendant's  liability  without  an  equivalent.  That  case 
was  affirmed  in  OgUsby  v.  Yglesias  (1).  In  Bannister  v.  Breslauer  (*), 
which  will  be  cited  contra,  in  addition  to  the  clause  of  cesser, 
there  was  an  express  stipulation  that  the  owners  should  exercise 
their  absolute  right  of  lien  for  freight,  dead  freight,  and  de- 
murrage ;  and  the  ground  of  the  decision  was,  that  there  was 
this  absolute  lien  to  cover,  not  only  demurrage,  but  delay  in 
the  nature  of  demurrage  :  see  the  judgments  of  Brett,  J.,  and 
Channell,  B.,  in  Gray  v.  Carr  (s). 

G.  Bruce}  for  the  defendant.  "  All  liability  shall  cease"  can 
only  mean  all  liability  past  and  future.  , 

[Lush,  J.  The  plaintiff  gets  no  equivalent  for  letting  the 
defendant  go  free  as  to  the  past.  The  previous  clause  seems  to 
show  what  was  intended.] 

He  gets  a  substantial  guaranty  in  the  cargo  of  the  responsi- 
bility of  the  foreign  principal.  Pederson  v.  Lotinga  (*),  the  case 
relied  upon  by  the  other  side,  was  not  decided  upon  the  clause 
as  to  the  ceasing  of  liability  alone,  but  much  stress  was  laid  by 
the  *Court  on  the  clause  as  to  lien  for  demurrage,  which  [511 
the  Court  said  did  not  apply  to  the  demurrage  at  the  port  of 
loading  (for  which  the  action  was  brought),  because  that  was  to 
accrue  de  die  in  diem  ;  and  it  was  on  that  distinction  that  the 
decision  went,  and  it  by  no  means  follows,  if  the  clause  as  to  all 
liability  to  cease  had  stood  alone,  that  the  Court  would  not  have 
held  that  it  applied  to  past  as  well  as  future  liability.  Bannister 
v.  Breslauer  (2)  is  expressly  in  point  for  the  defendant,  though  it 
is  true  the  Court  relied  much  upon  the  clause  giving  a  lien  ; 
but  in  OgUsby  v.  Yglesias  (*)  there  was  no  clause  as  to  lien,  and 
yet  the  Court  decided  that  the  defendant's  liability  was  put  an 
end  to  ab  initio. 

[Blackburn,  J.  The  words  there  were  express  and  unam- 
biguous, as  they  were  in  Milvain  v.  Perez  (*).] 

Ilolker,  Q.C.,  in  reply.  Pederson  v.  Lotinga  (*)  is  a  stronger 
case  for  the  plaintiff  than  the  present,  for  there  there  was  a  lien 
given,  here  there  is  none. 

C)  E.  B.  &  E.,  980 ;  27  L.  J.  (Q.B.),  866.        (")  Law  Rep.,  6  Q.  B.f  at  pp  586,  646. 
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Cockburn,  C.J.  I  think  that  this  case  clearly  comes  within 
the  principle  of  Pederson  v.  Lotinga  (*),  which  is  nearer  to  the 
present  case  than  any  of  the  other  cases  cited ;  and  that  deci- 
sion, I  think,  is  binding  upon  us.  This  is  an  action  on  a  con- 
tract of  charterparty  between  the  plaintiff,  the  shipowner,  and 
the  defendant,  of  agent  for  a  foreign  principal,  whereby  the 
vessel  was  to  proceed  to  Sunderland  Dock,  and  the  defendant, 
engaged  there  to  load  a  full  cargo  of  coals  in  regular  turn,  which 
the  ship  was  then  to  carry  to  Kiel.  The  action  is  for  delay  On 
the  part  of  the  defendant  at  the  port  of  loading.  And  there 
can  be  no  doubt  that  the  defendant  has  become  liable  for  this 
delay  by  making  himself  a  principal  in  the  charterparty,  except 
so  far  as  he  may  be  exempt  by  a  stipulation  in  the  charterparty. 
The  stipulation  is,  "  that,  the  charterparty  being  concluded  by 
the  defendant  on  behalf  of  another  party  resident  abroad,  all 
liability  of  the  defendant  should  cease  as  soon  as  he  had  shipped 
the  said  cargo."  What  is  the  construction  which  we  ought  to 
put  on  that  stipulation  independently  of  all  authority  ?  The 
512]  language  is,  to  a  certain  extent,  ambiguous;  *it  may 
mean  that  all  liability,  on  the  part  of  the  defendant,  both  as  to 
past  breaches  and  as  to  possible  future  breaches,  shall  be  en- 
tirely extinguished  as  soon  as  the  cargo  is  loaded ;  or  it  may 
mean,  that,  whereas  the  defendant  would  be  liable  for  all  breaches 
of  the  contract,  both  before  and  after  the  loading,  as  to  all  that 
is  to  be  done  touching  the  completion  of  the  contract  after  the 
loading  the  shipowner  should  look  to  the  foreign  principal. 
Which  is  the  more  probable  and  reasonable  construction  of  the 
two  ?  The  shipowner  here  in  England  would  know  little  or 
nothing  of  the  parties  abroad,  though  he  would  know  them  to 
be  persons  of  some  substance  by  reason  of  their  having  put 
valuable  cargo  on  board  his  ship  ;  but  he  would  be  obliged  to 
sue  them  in  a  foreign  court  for  any  breach  of  the  contract, 
though  committed  here,  unless  circumstances  occurred  to  ena- 
ble him  to  sue  in  England.  Of  course,  therefore,  the  shipowner 
would  be  desirous  of  having  a  person  liable  whom  he  could  sue 
in  this  country,  rather  than  only  persons  within  the  jurisdiction 
of  a  foreign  court.  But,  on  the  other  hand,  the  agent,  while 
ready  and  willing  to  submit  to  the  obligation  of  the  contract,  so 
far  as  his  own  acts  went,  or  the  acts  of  others  over  whom  he  had 
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control  on  this  side  the  water,  up  to  the  loading  of  a  full  cargo, 
might  naturally  refuse  to  become  liable  for  the  completion  of 
the  contract,  or  for  what  might  or  might  not  be  done  on  the 
other  side  of  the  sea.  Consequently  that  seems  to  me  to  be  the 
construction  which  we  ought,  on  principle,  to  put  on  the  lan- 
guage used  in  this  charterparty,  looking  at  the  relative  position 
of  the  parties.  But  it  is  not  necessary  to  decide  this  case  solely 
on  principle,  for  the  case  of  Pederson  v.  Lotinga  (x)  is  directly  in 
point,  and  is  even  a  stronger  case  than  the  present,  for  there,  in 
addition  to  a  similar  clause,  there  was  an  express  statement  that 
the  shipowners  agreed  to  look  solely  to  their  lien  upon  the  cargo 
for  freight  and  demurrage.  These  words  do  not  occur  in  the 
charterparty  now  before  us.  Therefore  the  absence  of  them  is 
more  in  favor  of  the  plaintiff's  construction,  showing  that  he  did 
not  intend  to  give  up  all  liability  on  the  part  of  the  defendant. 
On  the  whole,  whether  on  principle  or  authority,  I  think  our 
judgment  must  be  for  the  plaintiff. 

♦Blackburn,  J.  I  also  am  of  opinion  that  our  judg-  [513 
ment  should  be  for  the  plaintiff.  At  one  time  I  had  some  doubt ; 
but  I  have  now  made  up  my  mind  pretty  clearly  in  favor  of 
the  plaintiff.  The  first  thing  to  be  considered  is,  that  in  a  char-  ' 
terparty,  as  in  every  contract,  if  the  agent  chooses  to  make 
himself  a  contracting  party,  the  other  contracting  party  may 
either  sue  the  agent  who  has  himself  contracted,  though  on  be- 
half of  another,  or  he  may  sue  the  principal  who  has  contracted 
through  his  agent ;  and  this,  whether  the  principal  was  known 
at  the  time  or  not,  or  whether  it  was  or  was  not  known  that 
there  was  a  principal.  Moreover,  this  would  be  independent 
of  any  remedy  acquired  by  a  stipulation  for  lien  or  otherwise 
over  the  goods.  Now  it  seems  to  me  not  unreasonable  for  the 
agent  to  say,  "  I  prefer  that  you  should  look  to  my  principal, 
and  not  hold  me  liable  for  things  happening  abroad ;"  and  it 
would  be  equally  reasonable  for  the  shipowner  to  say,  "  "When 
I  have  a  cargo  I  shall  have  a  lien,  and  the  liability  of  the  foreign 
principal  who  owns  the  cargo  will  therefore  be  sufficient  after 
you  have  loaded  the  cargo,  and  after  this  I  shall  be  content  to 
let  you  free."  If  they  chose  to  make  such  an  agreement,  they 
were  at  perfect  liberty  to  do  so,  and  there  is  nothing  repugnant 
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or  improbable  in  their  doing  so.     It  was  the  expressions  made 
use  of  in  some  of  the  cases  which  have  made  me  doubt  to  what 
extent  the  plaintiff  intended  to  free  the  defendant.     In  some  of 
those  cases  there  was  an  express  mention  of  lien.     But  in  the 
protecting  clause  of  the  present  charterparty  there  is  no  mention 
of  lien,  and  as  far  as  the  charterparty  is  set  out  in  the  decla- 
ration there  is  no  mention  at  all  of  lien  for  demurrage.     The 
protecting  clause  is,  "  that,  the  charterparty  being  concluded 
by  the  defendant  on  behalf  of  another  party  resident  abroad, 
all  liability  of  the  defendant  should  cease  as  soon  as  he  had 
shipped  the  said  cargo."     That  is,  the  defendant,  though  he 
be  an  agent  for  another,  himself  contracts  to  load  a  full  cargo 
in  due  course,  but  stipulates  by  a  condition  subsequent,  that  as 
soon  as  he  had  loaded  a  full  cargo  all  liability  on  his  part  should 
cease.    Does  that  mean  all  liability  ab  initio  ?  If  it  does,  the 
defendant  is  absolved,  and  the  plaintiff  is  wrong.     Such  a  con- 
tract was  clearly  made  beyond  all  question  from  the  express 
514]  words  used  in   Oglesby  v.    Yglesias  (*),  *and  Milvain  v. 
Perez  (*).     Whether  the  plaintiff'  would  be  prudent  in  making 
a  contract  that  on  loading  the  cargo  the  agent  shall  be  exempt 
from  all  liability  past  and  present  as  well  as  future,  is  only  for 
him  to  consider.     We  must  interpret  this  charterparty  without 
reference  to  whether  the  ship  was  British  or  foreign  ;  aud  there 
would  k  priori,  as  it  seems  to  me,  be  some  difficulty  in  saying 
that  "  all  liability  shall  cease"  was  not  a  condition  subsequent 
meaning  that  all  liability  ab  initio,  should  cease  on  shipment  of 
the  cargo.    But  when  we  look  at  the  authorities  we  find  there 
are  some  which  say  that  "  all  liability  shall  cease"  means  shall 
cease  from  that  moment,  not  ab  initio,  but  as  to  all  future  things, 
not  releasing  the  defebdant  from  vested  rights  of  action.    In 
Pederson  v.  Lotinga  (s),  the  charterparty,  I  presume,  gave  liens, 
but  whether  that  was  so  or  not,  there  was  a  clause,  "  the  char- 
terparty being  concluded  by  H.  S.  Lotinga,  on  behalf  of  another 
party,  it  is  agreed  that  all  liability  of  the  former  shall  cease  as 
soon  as  he  has  shipped  the  cargo,  the  owners  and  master  agree- 
ing to  rest  solely  on  their  lien  on  the  cargo  for  freight  and  de- 
murrage."    That  shows  that  the   shipowners  were,   in  fact, 
relying  on  their  lien,  and  not  looking  to  the  liability  of  the 
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undisclosed  principal ;  and  the  question  was  the  meaning  of 
this  latter  clause,  and  the  Court  of  Queen's  Bench  all  say,  that 
"  lien  for  demurrage"  must  mean  lien  for  demurrage  occurring 
after  the  loading  at  the  port  of  discharge,  as  the  clause  as  to 
demurrage  at  the  port  of  loading  was  that  it  should  be  payable 
de  die  in  diem.  The  Court,  therefore,  seem  to  have  thought 
that  the  stipulation  as  to  the  demurrage  being  payable  day  by 
day,  showed  that  this  was  a  vested  right  which  it  was  not  in- 
tended should  be  done  away  with.  But  if  the  clauses  as  to  de- 
murrage at  the  home  and  foreign  port  had  been  alike  in  form, 
the  demurrage  already  incurred  would  have  been  a  vested  right. 
So  that  I  understand  the  reasoning  of  the  Court  to  be,  that, 
inasmuch  as  a  vested  right  of  action  might  have  been  incurred 
by  the  agent,  it  was  not  to  be  implied  by  this  clause,  or  condi- 
tion subsequent,  that  "  all  liability  should  cease,"  that  all 
liabilities  for  the  past  as  well  as  for  the  future  were  to  cease. 

Then  came  the  case  of  Bannister  v.  JBreMauer  (*).  This  was  not 
*the  case  of  an  agent,  but  the  charterparty  was  by  the  char-  [515 
terers  themselves  as  principals,  and  there  was  a  clause,  "  the 
charterers'  liability  on  this  charter  to  cease  when  the  cargo  is 
shipped,  provided  the  same  is  worth  the  freight  on  arrival  at 
the  port  of  discharge ;  the  captain  having  an  absolute  lien  for 
freight,  dead  freight,  and  demurrage,  which  he,  or  owner,  shall 
be  bound  to  exercise."  Now,  I  understand  the  decision  of  the 
Court  in  that  case  proceeded  on  the  ground,  as  my  Brothers 
Willes,  Channell,  and  Brett  seem  to  have  understood  it  in  Gray 
v.  Carr  (3),  that  the  charterers  stipulated  to  be  free  from  all 
liability,  and  that  the  other  party  should  rely  on  their  absolute 
lien  alone.  In  Gray  v.  Carr  (2),  that  case  became  of  some  im- 
portance, the  ingenuity  of  counsel  having  pointed  out  that  the 
decision  could  not  be  supported  unless  "  lien  for  demurrage  " 
would  give  a  lien  for  unliquidated  damages  in  the  nature  of 
demurrage  for  detention  of  the  vessel.  But  Brett,  J.,  and 
Channell,  B.,  both  seem  to  consider  the  decision  on  that  point 
as  very  questionable.  The  judgments  of  the  Court  of  Common 
Pleas,  however,  seem  clearly  to  show  that  the  ground  of  their 
decision,  that  all  liability  of  the  charterers  ceased  for  the  past 
as  well  as  the  future,  was  that  there  was  an  absolute  lien  given 
for  dead  freight  and  demurrage,  which  the  shipowners  were 
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bound  to  exercise.  In  the  present  case  there  is  no  lien  appa- 
rently given  and  no  such  clause  following  the  clause  as  to  the 
ceasing  of  liability,  and  for  the  reasons  I  have  given,  the  case 
of  Pederson  v.  Lotinga  (*),  seems  a  direct  authority,  that  a  clause 
like  the  present  is  not  enough  to  enable  the  defendant  to  get 
rid  of  all  liability  as  to  vested  rights  of  action.  I  have  less 
difficulty  in  coming  to  this  conclusion  from  the  consideration 
that  if  persons  wish  and  intend  to  get  rid  of  all  liability,  past 
as  well  as  future,  they  can  very  easily  do  so  by  expressing  them- 
selves in  unambiguous  language  like  that  used  in  Oglesby  v. 
Yglesias  (*). 

Lush,  J.  I  am  of  the  same  opinion.  I  own  it  appears  to 
me  a  very  plain  case,  and  I  think  there  can  be  no  question  what 
is  meant ;  though  I  admit  the  clause,  "  all  liability  of  the  de- 
fendant shall  cease  as  soon  as  he  has  shipped  the  cargo,"  may 
516]  be  interpreted  *to  mean  one  of  two  things,  either  that  in 
the  event  named  he  shall  no  longer  be  responsible  for  any 
breach,  past  or  future,  or  simply  that  he  shall  be  no  longer  lia- 
ble for  the  future  performance  of  the  contract.  But  which  is 
the  sense  in  which  the  parties  intended  it  ?  By  the  charter  the 
defendant  bound  himself  to  provide  a  cargo  so  that  it  should  be 
shipped  in  regular  turn,  and  also  to  pay  freight  at  the  port  of 
discharge.  Now,  he  did  not  load  in  regular  turn,  and  the 
action  is  for  detaining  the  ship  nineteen  days.  The  defendant, 
however,  eventually  did  load  a  cargo,  and  now  says,  having 
shipped  the  cargo,  he  is  relieved  from  all  liability.  If  there 
were  any  provision  giving  the  shipowner  an  equivalent  advan- 
tage, that  would  be  a  very  good  reason  for  his  absolving  the 
defendant  altogether ;  but  there  is  no  such  provision.  On  the 
loading  of  the  cargo  there  was  a  very  good  reason  for  absolving 
the  defendant  from  liability  for  freight,  because  the  plaintiff 
had  then  got  a  cargo  which  would  enable  him  to  pay  himself. 
But  the  shipowner  could  not  have  recourse  to  the  cargo  as  a 
remedy  for  delay  in  loading,  which  neither  the  law  nor  the  con- 
tract gives  him,  and  therefore,  if  he  gave  up  the  liability  of  the 
defendant  for  past  breaches,  he  would  have  no  remedy  except 
against  the  foreign  principal,  who  is  not  even  named,  and  per- 
haps not  known.    I  think,  therefore,  that  the  more  reasonable 
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construction  to  put  upon  the  clause  in  question  is,  that  it  was 
intended  that  as  soon  as  the  cargo  was  put  on  board  the  con- 
tract was  to  be  at  an  end  as  far  as  the  defendant  was  concerned, 
and  he  was  to  incur  no  further  responsibility,  remaining,  how- 
ever, liable  for  any  breach  of  his  contract  that  had  occurred  up 
to  the  completion  of  the  loading. 

Judgment  for  the  Plaintiff. 

Attorney  for  plaintiff:  John  Scott,  for  Graham,  Sunderland. 
Attorneys  for  defendant :   Williamson,  Hill,  $  Co.,  for  Ingledew 
$  Daggett,  Newcastle. 


May  10, 1872. 

*[In  the  Exchequer  Chamber.]  [517 

Law  Reports,  7  Queen's  Bench,  517. 

Ionides  and  Chapeaurouge  v.  The  Pacific  Fire  and  Marine 

Insurance  Company. 

Marine  Insurance  —  Policy  to  cover  Goods  upon  Ship  or  Ships  to  be  declared — 
Misnomer— Effect  of  Slip  of  Policy  — SO  Vict.  c.  28,  s.  7. 

The  plaintiffs,  by  order  of  K.,  at  Hamburg,  opened  with  the  defendants  a 
policy  on  hides  by  ship  or  ships  to  the  extent  of  50001.  The  slip  was  signed  on 
the  23rd  of  September,  1869,  but  the  policy  had  not  then  been  made  out ;  on  the 
8rd  of  February,  1870,  one  of  the  plaintiffs  went  to  the  defendants1  office,  taking 
with  him  the  slip  for  the  50001.  policy,  and  filled  up  two  slips,  one  for  24551.  on 
hides,  per  Socrates,  and  another  slip  for  25001.  on  hides  by  another  vessel ;  he 
stated  to  the  defendants'  clerk  that  it  would  be  more  convenient  to  both  parties 
to  have  two  separate  policies,  instead  of  drawing  up  an  open  policy  for  5000J., 
and  then  declaring  it  on  49551.  The  defendants'  clerk  acquiesced,  and  initialed 
the  two  slips,  and  afterwards  the  policies  were  executed  by  the  defendants. 
There  was  a  Norwegian  ship,  the  Socrates,  and  a  French  ship,  the  Socrate, 
both  described  in  the  Veritas,  the  risk  on  the  latter  being  greater  than  on  the 
former.  The  hides  insured  by  the  policy  were  shipped  on  board  the  Socrate, 
and  lost.  At  the  trial  the  jury  found  that  the  parties,  on  entering  into  the 
contract,  both  meant  to  insure  the  hides  by  the  vessel  on  which  they  were 
actually  shipped,  whatever  her  name  might  be,  though  they  supposed  it  to  be 
the  Socrates,  and  that  the  defendants  did  not  mean  only  to  insure  hides  on  board 
the  Socrates : 

Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  the  defendants,  being 
bound  on  the  3rd  of  February  to  insure  hides  on  board  any  ships  selected  by  the 
plaintiffs,  the  misnomer  was  of  no  consequence,  and  the  defendants  were  liable. 
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By  80  Vict.  c.  23,  s.  7,  no  contract  or  agreement  for  sea  insurance  shall  be  valid, 
unless  expressed  in  a  policy : 

Held,  affirming  the  judgment  of  the  Queen's  Bench,  that,  notwithstanding  that 
statute,  the  slip  might  be  given  in  evidence,  though  not  valid  as  a  contract,  as 
evidence  of  the  intention  of  the  parties. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
discharging  a  rule  to  enter  the  verdict  for  the  defendants.  (*) 

The  action  was  brought  to  recover  the  amount  of  a  general 
and  particular  average  loss  sustained  by  the  plaintiffs,  in  respect 
of  their  interest  in  certain  hides,  which  the  defendants  had,  as 
the  plaintiffs  alleged,  insured  on  a  voyage  from  Ceara  to 
Hamburg,  by  two  different  policies  of  insurance.  The  cause 
came  on  for  trial  before  Hannen,  J.,  at  the  sittings  after 
518]  Michaelmas  Term,  *1870,  when  a  verdict  was  found  for 
the  plaintiffs  upon  the  two  policies,  leave  being  reserved  to 
the  defendants,  as  hereafter  mentioned. 

1.  The  Plaintiffs  are  ship  and  insurance  brokers  carrying  on 
business  in  the  city  of  London,  and  have  for  some  years  been 
in  the  habit  of  effecting  insurances  by  the  instructions  of  a  Mr. 
Schaffler,  an  insurance  broker  at  Hamburg.  Some  of  thesg 
insurances  were  on  behalf  of  a  Mr.  G-ayen  and  others  on  be- 
half of  Messrs.  Kalkman,  both  merchants  at  Hamburg. 

2.  The  defendants  are  a  company  carrying  on  business  in  the 
city  of  London  as  underwriters,  and  prior  to  August,  1869,  had 
been  in  the  habit  from  time  to  time  of  effecting  insurances  for 
the  plaintiffs  on  ship  or  ships. 

3.  On  the  12th  of  August,  1869,  the  plaintiffs  effected  on 
behalf  of  Messrs.  Kalkman  with  the  defendants  a  policy  of 
insurance  for  3000/.  on  hides  per  ship  or  ships,  as  might 
be  declared,  from  any  port  or  places  at  the  Brazils,  to  any 
port  of  call  in  the  United  Kingdom.  On  the  13th  of  August 
another  similar  policy  was  effected  for  23541.  on  behalf  of  Mr. 
Gayen. 

4.  On  the  23rd  of  September,  1869,  the  plaintiffs  received 
a  letter  from  Schaffler  of  which  the  following  are  the  mate- 
rial parts :  "  Messrs.  Kalkman  hereby  request  you  to  open  at 
once  a  policy  of  insurance  on  hides  to  the  amount  of  5000/.,  as 
by  their  next  letter  they  will  have  to  declare  5000/.  to  4000/.  on 
that  head." 

(t)  Law  Rep.,  6  Q.  B.,  674,  where  the  pleadings  are  set  out 
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5.  On  receipt  of  this  letter  the  plaintiff  Chapeaurouge  had 
an  interview  with  Mr.  Drummond,  the  underwriter  of  the 
defendants,  when  a  slip  waa  submitted  to  and  accepted  by 
Drummond  on  behalf  of  the  defendants,  for  an  insurance  on 
hides  by  ship  or  ships  and  steamer  from  Brazils  to  the  United 
Kingdom,  *£  steamer  to  Hamburg,  at  60/  to  the  amount  of 
5000J.,  not  more  than  26001.  by  each  vessel. 

6.  At  this  interview,  according  to  the  evidence  of  Drum- 
mond, the  plaintiff  Chapeaurouge  stated  that  the  ships  to  be 
declared  under  it  would  be  first-class  vessels,  and  that  the  con- 
signees would  be  first-class  people.  Chapeaurouge  denied  this ; 
but  said  that,  in  answer  to  inquiries  from  Drummond  upon  the 
subject,  he  might  have  referred  to  the  declarations  made  upon 
previous  policies  which  in  many  instances  were  on  first-class 
♦German  ships,  but  that  he  did  not  remember  any  such  [519 
thing  having  occurred. 

7.  The  plaintiff  Chapeaurouge  then  filled  up  a  slip  on  one  of 
the  printed  forms  kept  by  the  defendants,  more  in  detail,  but 
corresponding  with  the  other  slip,  and  left  it  at  their  office. 

8.  On  the  21st  of  January,  1870,  a  letter,  of  which  the  follow- 
ing is  an  extract,  was  received  from  Schaffler  by  the  plaintiffs : 
"  Hamburg,  19th  January,  1870.  Messrs.  Ionides  &  De  Cha- 
peaurouge, London.  Messrs.  Kalkman  declares  as  follows  .... 
Cotton  from  Ceara  to  Hamburg  per  Socrates,  Jean  Card, 
K/100  — 100  bales  cotton  valued  at  730J." 

9.  On  or  about  the  23d  of  January,  1870,  the  plaintiffe  re- 
ceived a  letter  from  Schaffler  dated  the  22d  of  January,  1870, 
of  which  the  material  part  was  as  follows  :  "  I  beg  to  refer 
you  to  my  respects  of  yesterday's  date,  and  this  is  to  inform 
you  That  Mr.  Gayen  is  declaring  to-day  from  Ceara  to  Hamburg 
by  the  Socrates  bill  of  lading  dated  the  23d  of  December  last 
year  made  out  to  order :  — 1400  dry  salted  hides,  1450?.  "  Mr. 
Gayen  keeps  upon  his  hide  policy  only  1500?. ;  still  as,  however, 
he  does  not  expect  any  fresh  shipments  near  at  hand  he  does 
therefore  not  feel  disposed  at  the  present  moment  to  enter  upon 
fresh  insurances." 

10.  On  the  24th  of  January,  in  pursuance  of  the  instructions 
contained  in  the  above  letter,  the  plaintiff  Chapeaurouge  made 
an  indorsement  upon  the  policy  of  the  13th  of  August,  1869,  as 
follows:      "  The  following  interest  is  now  declared  and  agreed 
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to  attach  to  this  policy  ....  Per  Socrates,  Ceara  to  Hamburg 
B  /£  23d  December.  1400  dry  salted  hides  valued  at  1450J. 
London,  24th  January,  1870." 

He  then  gave  the  policy  to  his  clerk  Lambert,  and  directed 
him  to  take  it  to  the  defendants. 

11.  At  the  same  time  Chapeaurouge  having  noticed  that  a 
portion  of  the  hides  belonging  to  Mr.  G-ayen  were  insured  in 
the  Progress  Insurance  Company,  which  had  failed,  instructed 
Lambert  to  offer  that  portion  of  the  insurance  to  the  defend- 
ants, and  wrote  in  pencil  in  the  fold  of  the  policy  the  words  fol- 
lowing :  u  Reinsurance  Progress  121J." 

12.  At  this  interview  between  Chapeaurouge  and  Lambert, 
they  both  referred  to  the  Veritas,  and  found  in  it  that  there 
520]  were  two  *ships  —  The  Socrates,  a  Norwegian  ship,  Al- 
bertsen,  master,  built  in  1866,  and  the  Socrate,  a  French  ship, 
Jean  Card,  master,  built  in  1856. 

13.  Chapeaurouge  observed  to  Lambert  that  he  supposed 
that  the  Socrates  referred  to  in  the  letter  of  the  22d  of  January 
was  the  Norwegian  ship,  as  that  ship  was  most  likely  to  be  en- 
gaged in  the  trade,  or  words  to  that  effect. 

14.  In  consequence  of  these  instructions  Lambert  called 
upon  Drummond  on  the  same  day,  and  handed  him  the  policy 
of  the  13th  of  August,  which  Chapeaurouge  had  endorsed  as 
above,  to  initial,  and  at  the  same  time  he  offered  the  reinsur- 
ance for  121?. 

15.  Drummond  turned  to  the  Veritas,  and  finding  in  it  en- 
tries of  the  Socrates  and  Socrate,  asked  if  the  Socrates  was  the 
ship.  Lambert  replied  that  he  thought  so,  whereupon  Drum- 
mond handed  the  policy  to  his  clerk  Lark  to  initial,  and  at  the 
same  time  a  slip  was  prepared  for  the  reinsurance,  which  risk 
was  taken  without  discussion  at  the  same  premium  as  the  other 
policies. 

16.  The  following  is  the  account  given  by  Lambert  of  what 
passed  at  the  interview :  u  He,  Drummond,  asked  me  to  show 
him  the  ship.  I  found  it  in  the  Veritas.  There  are  two  ships, 
the  Socrates  and  the  Socrate.  I  said, c  I  think  this  is  the  ship* 
(pointing  to  the  Socrates).  I  believed  it  to  be  the  ship.  I  did 
not  tell  him  what  information  I  had.  I  then  prepared  a  slip, 
and  this  is  it.  And,  further  (on  cross-examination)  I  mentioned 
the  name  Socrates.    The  French  Veritas  was  on  the  table.    1 
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think  I  took  it  up.    I  pointed  to  the  Socrates.    I  suppose  I  led 
him  to  believe  it  was  the  Socrates" 

17.  The  following  is  the  account  given  by  Drummond : 

"  The  plaintiff's  clerk  Lambert  called  on  me  on  the  24th  of 
January,  and  presented  me  with  the  open  policy  and  a  de- 
claration of  the  Socrates9  which  I  passed  to  my  assistant  for 
registering  in  our  books.  He  then  produced  a  slip  for  121?., 
on  which  I  referred  to  the  Veritas.  I  found  two  vessels,  and 
said  to  him,  '  Which  is  your  vessel? '  He  said,  'Socrates.'  In 
taking  that  risk  I  believe  I  was  insuring  a  risk  on  a  specific 
vessel  —  the  Socrates,  Captain  Albertsen,  the  Norwegian.  In 
issuing  the  policy  of  that  date  I  thought  I  was  insuring  the 
Socrates.  The  risk  on  the  Socrate  was  *decidedly  greater  [521 
than  on  the  Socrates.    I  would  not  have  insured  the  Socrate." 

18.  The  French  Veritas  is  a  book  in  which  are  entered  the 
names  and  descriptions  of  foreign  vessels,  and  it  is  usual  and 
customary  for  underwriters  and  others  to  refer  thereto  when 
questions  arise  as  to  the  names  and  descriptions  of  .foreign 
vessels. 

19.  On  the  3d  of  February  the  plaintiffs  received  a  letter  from 
Schaffler,  an  extract  from  which  is  as  follows : 

"  Messrs.  Kalkman  declare  further  on  hide  polity,  by  Socrates, 
Captain  Jean  Card,  from  Ceara  to  Hamburg,  2600  dry  salted 
hides,  valued  at  2700?. 

"  The  balance  which  Messrs.  Kalkman  have  still  open  at  your 
place  is  to  the  amount  of  245k  on  policy  No.  13  (that  is  to  say, 
policy  of  August  12,  for  3000?.),  and  5000/.  on  policy  No.  14 
(that  is  to  say,  slip  of  23  September),  out  of  which  2500?.  can  be 
declared  by  ship  bill  of  lading  dated  January.  As  the  last  poli- 
cies, so  far  as  I  can  remember,  are  running  up  to  June,  this 
declaration  will  be  therefore  quite  in  order.  In  case,  then,  that 
you  are  able  to  add  on  the  same  conditions  another  sum  of 
1100?.,  you  may  further  declare,  and  thus  close  the  hide  policy 
per  Sophie,  Captain  Boltzen,  from  Ceara  to  Hamburg.  3444 
dry  salted  hides,  3600?. 

"  Sophie  is  5,6,1,1,  K.'s  own  ship,  and  the  Serie  is  so  large  that 
I  hopa  you  will  have  no  difficulty  in  succeeding.  In  any  case 
I  must  request  you  to  let  me  have  at  once  a  telegram  from  you. 

"  Bill  of  lading  per  Sophie  is  likewise  dated  January  in  the 

2  Eno.  Rep.]  81 
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present  year.     Moreover,  the  said  gentlemen  are  declaring  on 
cottoh,  &c,"  policy  per  Sophie,  Captain  Boltzen,  from  Ceara  to 
Haniburg,  TL  JL,  45  bales  of  cotton,  valued  at  340?. 
"  I  am  looking  forward  to  your  telegraphic  message." 

20.  In  consequence  of  this  letter  Chapeaurouge  called  the 
same  day  upon  the  defendants  and  saw  their  clerk  Lark.  Cha- 
peaurouge endorsed  on  the  back  of  the  3000  J.  policy  of  the  12th 
of  August,  1869,  which  is  referred  to  in  the  above  letter  as  Uo. 
13,  a  declaration  of  interest  on  hides  per  Socrates  to  the  extent 
still  open  on  the  policy,  viz.,  245 J. 

21.  He  at  the  same  time  took  the  slip  for  the  5000?.  policy 
of  the  23d  of  September,  1869,  mentioned  in  paragraph  7,  and 
522]  filled  *up  two  slips,  one  for  2455 J.  on  hides  per  Socrate39 
and  the  other  for  2500?.  on  hides  per  Sophie. 

22.  Chapeaurouge  suggested  to  Lark  that  it  would  be  more 
convenient  for  both  parties  to  have  two  separate  policies  instead 
of  drawing  up  an  open  policy  for  5000?.  and  then  declaring  on 
it  for  4955?.,  which  would  leave  the  small  balance  of  45J.;  and 
Lark  thereupon  initialed  the  above  declaration  and  the  two 
slips,  and  in  due  course  the  policies  were  executed  by  the  de- 
fendants. The  policy,  on  which  the  present  question  arises,  waa 
an  insurance  for  2455?.  on  hides  valued  at  2700?.,  from  Ceara 
to  Hamburg,  on  board  the  ship  Socrates,  whereof is  master. 

23.  It  was  admitted  between  the  parties  that  the  hides  in 
which  the  plaintiffs  and  their  principals  were  interested  were 
loaded  on  board  the  Socrate,  and  not  the  Socrates,  in  the  French 
Veritas  mentioned,  and  that  whilst  on  board  that  vessel  on  a 
voyage  from  Ceara  to  Hamburg  they  were  lost  by  the  perils 
insured  against. 

24.  It  was  also  admitted  that  there  were  in  existence  at  the 
time  of  the  insurance  the  two  vessels  as  described  in  the  Veritas, 
and  that  the  description  therein  given  of  them  is  correct,  and 
that  the  risk  on  the  Socrate  was  greater  than  on  the  Socrates. 

26.  The  judge  left  to  the  jury  the  question,  amongst  others, 
whether  the  parties,  in  making  the  policies,  both  meant  to  in- 
sure the  hides  by  the  vessel  on  which  they  were  shipped,  what- 
ever her  name  might  be,  though  they  supposed  her  to  be  the 
Socrates,  or  whether  the  defendants  meant  to  insure  hides  on 
board  the  Socrates. 
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27.  The  jury  found  for  the  plaintiffs  upon  the  queBtioqs  sub- 
mitted to  them,  and  the  verdict  was  entered  for' the  plaintiffe, 
subject  to  leave  reserved  to  the  defendants  to  enter  a  verdict 
for  them. 

28.  On  the  14th  of  January,  1871,  the  defendants  obtained  a 
rule  nisi  to  set  aside  the  verdict  so  entered  for  the  defendants, 
pursuant  to  leave  reserved  by  the  judge,  on  th  e  ground  that  no 
insurance  was  ever  affected  on  goods  on  board  the  Socrate,  and 
no  loss  was  proved  within  the  meaning  of  the  policies  declared 
upon ;  or  why  a  new  trial  should  not  be  had  between  the  parties, 
on  the  ground  that  the  learned  judge  misdirected  the  jury  in 
putting  to  the  jury  as  material  whether  they  thought  the  parties 
intended  to  insure  the  hides  by  whatever  ship  they  might  be 
carried,  or  that  there  were  any  evidence  proper  to  be  submitted 
to  *them  that  the  parties  insured  or  meant  to  insure  hides  [523 
carried  by  any  other  ship  than  the  Socrates,  and  that  they  might 
properly  find  for  the  plaintiffs  on  the  pleas  of  concealment  and 
misrepresentation,  upon  the  evidence,  of  the  captain's  name 
under  the  circumstances  proved ;  and  also  on  the  ground  that 
the  verdict  was  against  the  evidence. 

29.  The  rule  came  on  for  argument  in  Trinity  Term,  1871, 
when  the  Court  made  it  absolute  to  enter  a  verdict  for  the  de- 
fendants upon  the  re-insurance  policy,  and  discharged  it  as  to 
the  other. 

The  defendants  appoaled  against  this  latter  decision. 

Milward,  Q.  C.  (Murphy  with  him),  for  the  defendants,  con- 
tended that  the  defendants  were  not  liable,  inasmuch  as  the 
policy  stated  the  hides  to  have  been  shipped  on  board  the  So- 
crates, whereas  in  fact  they  were  shipped  on  board  the  Socrate; 
and  that  there  had  been  a  misrepresentation  by  the  plaintiffs  in 
giving  the  name  of  the  Socrates  as  the  vessel  on  board  of  which  the 
hides  had  been  shipped.  He  also  contended  that  s.  7  of  80 
Vict.  c.  23,  by  enacting  that  no  contract  or  agreement  for  sea 
insurance  shall  be  valid  unless  expressed  in  a  policy,  and  by  s. 
9  that  no  policy  shall  be  pleaded  or  given  in  evidence  in  any 
court  unless  duly  stamped,  rendered  the  slip  inadmissible  in 
evidence  for  every  purpose  :  Mackenzie  v.  Covlson  (l). 

Cohen  (Lanyon  with  him),  for  the  plaintiffs,  contended  that 

0)  Law  Rep.,  8  Eq.,  368. 
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the  policy  was  executed  in  pursuance  of  the  slip  of  the  23rd  of 
September,  by  which  the  d  efendants  undertook  to  insure  hides  on 
ship  or  ships,  and  that  a  mistake  in  the  name  of  the  ship  did 
not  vitiate  the  policy  :  LeMesurier  v.  Vaughan  (l) ;  Hall  v.  Moli- 
neaux  (2).  He  also  contended  that  the  slip  was  admissible  in 
evidence  :  Cory  v.  Patton  (s). 

Kelly,  C.B.  In  this  case  we  have  to  consider  two  questions : 
first,  whether  the  verdict  entered  for  the  plaintiffs  is  supported 
by  the  evidence ;  secondly,  whether  a  document  called  a  slip, 
which  was  received  in  evidence  at  the  trial,  is  admissible.  The 
524]  policy  is  *upon  goods  coming  from  Brazil  by  a  ship  de- 
scribed as  the  ship  Socrates  ;  but  the  fact  was  that  the  goods  were 
shipped  on  board  a  French  ship,  the  Socrate. 

Tbe  first  point  is,  whether  the  ship  Socrates  is  so  named  in 
the  policy  as  to  make  it  an  essential  part  of  the  contract  between 
the  parties  that  that  particular  ship,  and  no  other,  should  be 
the  subject  of  the  policy;  or  whether  the  contract  was  such  — 
and  that  not  inconsistently  with  the  language  of  the  policy 
itself — as  to  make  it  apply  to  any  ship  or  ships  by  which  the 
goods  (a  cargo  of  hides)  w'ere  coming  from  Brazil  to  England. 

It  appears  from  the  case  that  at  an  early  period  of  the  trans- 
actions several  communications  had  taken  place  between  the 
parties,  and  that  there  was  a  Norwegian  ship  Socrates,  com- 
manded by  one  Albertsen,  and  a  French  ship  Socrate*  com- 
manded by  one  Jean  Card,  both  described  in  the  Veritas.  On 
the  23d  of  September,  1869,  the  plaintiffs,  on  behalf  of  Messrs. 
Kalkman,  opened  with  the  defendants  a  policy  on  hides  by 
ship  or  ships  to  the  extent  of  5000Z.  The  slip  was  signed,  but 
the  policy  had  not  been  made  out.  On  the  3d  of  February  the 
plaintiff  Chapeaurouge  went  to  the  defendants'  office,  taking 
with  him  the  slip  for  the  5000?.  policy  of  the  23d  of  September, 
1869,  and  filled  up  two  slips  —  one  for  2455Z.  on  hides  per  So- 
crates, and  the  other  for  25002.  on  hides  per  Sophie  —  and  sug- 
gested to  the  defendants'  clerk  that  it  would  be  more  convenient 
to  both  parties  to  have  two  separate  policies  instead  of  drawing 
up  an  open  policy  for  5000/.,  and  then  declaring  it  on  4955/. 
The  defendants'  clerk  acquiesced,  and  initialed  the  two  slips, 
and  in  due  course  the  policies  were  executed  by  the  defendants. 

O  6  East,  882.  (")  G  East,  at  p.  885.  f)  Artie,  p.  804 
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Some  other  transactions  at  the  same  time  took  place  between 
the  parties  relating  to  other  policies,  which  formed  the  subject 
of  discussion  in  the  court  below,  but  from  which  there  has  been 
no  appeal.  It  thus  appears  that  this  policy  on  hides  was  framed 
and  executed  upon  a  declaration  of  a  ship,  or  it  may  be  ship  or 
ships,  and  consequently  it  was  competent  to  the  parties  to  name 
any  ship  they  thought  fit,  aud  that  iu  pursuance  of  that  they 
named  the  ship  Socrates.  It  then  becomes  necessary  to  consider, 
when  they  named  the  Socrates,  what  the  parties  really  intended. 

Authorities  have  been  cited  to  show  that  in  a  certain  class  of 
*cases  the  precise  name  of  the  ship  mentioned  in  the  [525 
policy  is  not  material,  as,  for  example,  where  the  Leonard  was 
written  instead  of  the  Leopard.  (*)  This  is  a  case  somewhat  of 
the  same  nature,  and  I  think  the  parties  did  really  enter  into  this 
contract  for  a  policy  in  pursuance  of  an  arrangement  between 
tBem  that  the  policy  was  to  be  on  hides  by  ship  or  ships  to  be 
declared.  It  was  admitted  that  hides  to  the  value  insured  had 
been  shipped  on  board  the  Socrate  by  the  parties  interested,  and 
that  they  had  no  hides  whatever  on  board  the  Socrates ,  and  that 
the  Socrate  was  a  total  loss.  At  the  trial  the  learned  judge  left 
it  to  the  jury  to  say  whether  the  parties  entering  into  this  eon- 
tract  meant  to  insure  hides  by  the  vessel  on  which  they  were 
actually  shipped,  whatever  her  name  might  be,  though  they 
supposed  it  to  be  the  Socrates}  or  whether  the  defendant  meant 
to  insure  hides  on  board  the  Socrates.  The  jury  answered 
this  question  in  favor  of  the  plaintiffs.  If  the  policy  was 
executed  in  pursuance  of  the  contract  of  the  23rd  of  Sep- 
tember, and  it  was  the  intention  of  the  parties  that  that 
coiitract  was  to  be  on  hides  by  ship  or  ships  to  be  declared, 
then  the  name  of  the  ship  on  which  the  hides  were  shipped 
becomes  immaterial.  I  must,  however,  say  I  think  that  the 
mode  in  which  the  policy  was  prepared  and  executed  was  of  a 
somewhat  irregular  character;  but  the  jury  have  found  their 
verdict  for  the  plaintiffs,  and  I  think  that  verdict  right  upon 
the  evidence. 

The  second  question  is,  whether  this  slip  was  admissible  in 
evidence  at  all,  and  if  it  were,  whether  it  was  admissible  in 
evidence  for  the  purpose  for  which  alone  it  was  used  on  the 
trial  of  this  cause.    Now,  it  is  quite  true  that,  under  the  statute 

(')  HaU  v.  Molineaux,  6  East,  at  p.  885. 
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in  question  (30  Vict.  c.  23,  ss.  7,  9),  the  document  called  a  slip, 
although  it  is  binding  in  point  of  honor  between  parties  cir- 
cumstanced as  these  parties  were,  is  made  void  as  a  contract, 
and,  as  such,  inadmissible  in  evidence.  It  is  not  like  an  agree- 
ment for  a  lease,  upon  which  an  action  can  be  brought  for  the 
non-acceptance  of  the  lease,  or  the  refusal  to  grant  a  lease ;  but, 
as  a  contract  for  a  policy  of  assurance  to  be  afterwards  made, 
it  is  a  mere  nullity. 

It  does  not,  however,  follow  that  it  is  not  admissible  in  evi- 
dence for  a  great  variety  of  purposes.  In  this  case  it  is  unneces- 
sary to  do  more  than  to  consider  whether  it  is  admissible  in 
526]  evidence  for  *the  purpose  of  showing  what  the  two 
parties  intended  at  the  time  they  entered  into  this  transaction ; 
in  other  words,  whether  they  intended  it  to  be  a  policy  pursu- 
ant to  a  previous  contract,  although  that  contract  was  not 
binding,  or  whether  the  policy  was  a  new,  separate,  and  sub- 
stantive qontract,  to  be  construed  without  reference  to  the  pre- 
vious acts  of  the  parties.  Now,  in  the  first  place,  it  may  be 
observed,  that  its  admissibility  was  not  objected  to,  and  on  that 
ground  alone  I  do  not  think  that  we  could  be  called  upon  to 
exclude  it  altogether  from  the  case.  If  it  had  been  applied  to 
k  purpose  forbidden  by  the  Act  of  Parliament,  I  should  not 
have  hesitated  to  say  that  it  ought  not  to  be  considered  as 
admitted,  or  if  admitted,  applied  to  any  such  purpose.  But  for 
many  purposes  it  may  legitimately  be  used,  as  in  cases  where  a 
fraud  is  suggested,  or  where  there  is  a  plea,  as  here,  of  misre- 
presentation, the  slip  may  be  evidence  of  the  fraud  or  misre- 
presentation charged.  Suppose  a  slip,  with  a  view  to  an  in- 
surance from  a  port  in  South  America  which  had  been  under 
blockade  a  little  while  before  the  date  of  the  policy,  and  the 
slip,  at  the  instance  of  the  plaintiff,  described  the  port  as  an  open 
port,  and  the  question  had  arisen  whether  the  policy  had  been 
procured  by  misrepresentation,  or  whether  there  was  a  conceal- 
ment of  the  material  fact  that  the  port  had  been  under  block- 
ade ;  no  one  can  doubt  that  upon  the  collateral  question  of 
misrepresentation  the  slip  would  be  admissible  in  evidence  to 
prove  what  the  plaintiff  had  represented.  It  is  quite  enough, 
therefore,  to  say  that  here  it  was  not  given  in  evidence  to  prove 
a  binding  contract  between  the  parties  or  to  contradict  or  to 
explain,  or  in  any  way  affect  the  construction  of  the  policy  in 
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question ;  but  it  was  given  in  evidence  only  to  show  what  their 
intention  was  in  preparing  the  policy.  For  that  purpose  I  am 
clearly  of  opinion  that  it  was  admissible  in  evidence  and  might 
be  used  for  that  purpose.  On  both  points,  therefore,  we  are  of 
opinion  that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  affirmed. 

Channbll  and  Clbasbt,  BB.,  and  Keating  and  Brett,  JJ., 
concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiffl :  Hittyer,  Fenwkk,  £  Stibbard. 
Attorneys  for  defendants :  Holmer,  Robinson  £  Co* 
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321]  *[in  the  exchequer  chamber.] 

Cockle  v.  The  London  And  South  Eastern  Railway 

Company. 

Law  Reports,  7  Common  Pleas,  821. 

Negligence — Railway  Company — Invitation  to  Passenger  to  Alight — Evidence 

for  the  Jury. 

The  plaintiff  was  a  traveller  on  the  defendants'  line  of  railway  by  a  train  which 
arrived  at  the  station  for  which  the  plaintiff  was  bound  at  night.  The  part  of 
the  platform  at  that  station  at  which  passengers  could  alight  was  of  sufficient 
length  for  the  whole  train  to  have  been  drawn  up  alongside  of  it,  but  in  addition 
to  that  part  the  platform  extended  some  distance  gradually  receding  from  the 
rails.  When  the  train  drew  up  the  body  of  it  was  alongside  the  platform,  bat 
the  last  ^carriage,  in  which  plaintiff  rode,  was  opposite  the  receding  part  of  the 
platform  and  about  four  feet  from  it.  The  night  was  very  dark,  and  the  place 
where  the  last  carriage  stopped  was  not  lighted,  though  the  rest  of  the  station 
was  well  lighted  with  gas.  There  was  no  express  invitation  given  to  the  plaintiff 
by  the  company's  servants  to  alight,  but  the  train  had  been  brought  to  a  final 
standstill  and  did  not  move  on  again  until  it  started  on  its  onward  journey.  No 
warning  was  given  to  the  plaintiff  that  the  carriage  was  not  close  to  the  platform 
or  that  care  would  be  necessary  in  alighting.  The  plaintiff  opened  the  carriage 
door  and,  stepping  out,  fell  into  the  space  between  the  carriage  and  the  platform, 
and  sustained  injuries,  for  which  she  brought  an  action  against  the  company : 

Held,  that  there  was  evidence  of  negligence  on  the  part  of  the  defendants' 
servants  to  go  to  the  jury. 
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Bringing  a  railway  carriage  to  a  standstill  at  a  place  at  which  it  is  unsafe  for 
a  passenger  to  alight,  under  circumstances  which  warrant  the  passenger  in  be- 
lieving that  it  is  intended  he  shall  get  out,  and  that  he  may  do  so  with  safety, 
without  any  warning  of  his  danger,  amounts  to  negligence  on  the  part  of  the 
company,  for  which,  in  the  absence  of  contributory  negligence  on  the  part  of  the 
passenger,  an  action  may  be  maintained. 

Praeger  v.  Bristol  and  Exeter  By.  Co.  (24  L.  T.  (N.8),  105),  followed ;  8iner  v. 
Great  Western  By.  Co.  (Law  Rep.,  4  Ex.,  117);  and  Bridges  v.  North  London 
By.  Co.  (Law  Rep.,  6  Q.  B.,  877),  distinguished. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas 
discharging  a  rule  to  enter  a  nonsuit  on  the  ground  that  there 
was  no  evidence  of  negligence  to  go  to  the  jury. 

The  pleadings  are  set  out  in  the  report  of  the  case  in  the  court 
below  (*),  and  the  facts  sufficiently  appear  in  such  report  and 
the  judgment. 

Feb.  10.  (XMalley,  Q. C.  (F.  M.  White  with  him),  for  the  ap- 
pellants, the  defendants. 

*  Gibbons  (Macrae  Moir  with  him),  for  the  respondent,  [322 
the  plaintiff. 

The  arguments  used  and  the  cases  cited  were  the  same  as  in 
tie  court  below. 

Our.  adv.  wdt. 

May  23.  The  judgment  of  the  Court  (Cockburn,  C.J.,  Black- 
burn and  Mellor,  JJ.,  and  Pigott  and  Cleasby,  B.B.),  was  de- 
livered by 

Cockburn,  C.J.  This  was  an  appeal  to  the  Court  by  the 
defendants  under  the  provisions  of  the  Common  Law  Procedure 
Act,  1854,  against  the  decision  of  the  Court  of  Common  Pleas 
in  discharging  a  rule  obtained  by  the  defendants  upon  a  point 
reserved  at  the  trial  as  to  whether  there  was  any  evidence  for 
the  jury  in  support  of  the  plaintiff's  claim.  The  Court  having 
been  divided  in  opinion,  the  rule  nisi  dropped.  The  facts 
may  be  shortly  stated.  The  defendants  are  carriers  of  pas- 
sengers from  the  Spa  Road  Station  to  Deptford  Station  on  the 
line  of  railway  between  London  and  Greenwich.  The  plaintiff, 
who  lived  at  Deptford,  on  the  20th  of  March,  1869,  took  a  ticket 
from  the  Spa  Road  Station  to  the  Deptford  Station  and  travelled 
on  the  journey  in  a  train  from  the  Spa  Road  Station  which  was 

Q)  Law  Rep.,  5  C.  P.,  457. 
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due  at  Deptford  about  midnight.  The  carriage  in  which  she 
travelled  was  a  third-class  carriage,  and  was  the  last  carriage 
in  the  train.  The  platform  at  Deptford  was  of  sufficient  length 
for  the  whole  train  to  have  been  drawn  up  alongside  of  it,  but 
in  addition  to  the  part  at  which  passengers  could  alight  it  ex- 
tended some  distance  gradually  receding  from  the  rails.  The 
train  in  question  drew  up  with  the  body  of  the  train  alongside 
the  platform,  but  the  last  carriage,  in  which  the  plaintiff  rode, 
was  opposite  the  receding  part  of  it,  at  which  passengers  could 
not  alight  and  was  about  four  feet  from  it.  The  trains  did  not 
usually  draw  up  at  this  spot,  nor  could  the  passengers  alight 
there  with  safety  The  part  of  the  platform  at  which  the  train 
would  in  the  ordinary  course  have  stopped  was  well  lighted 
with  gas  lamps,  but  the  lights  towards  the  place  where  the  ac- 
cident happened  had  been  put  out,  because  at  that  place  the 
trains  did  not  usually  stop  or  the  passengers  alight.  There  wan 
a  lamp-post  opposite  the  point  where  the  plaintiff's  carriage 
stopped,  the  lamp  on  which  was  not  lighted  and  the  place  was 
dark.  It  was  a  very  dark  night.  Just  before  the  train  stopped 
323]  a  woman  who  was  in  the  same  carriage  *with  the  plaintiff 
rose  for  the  purpose  of  getting  out,  but  was  told  by  the  plaintiff 
to  wait  until  the  train  had  stopped.  When  the  train  had  stopped 
the  plaintiff  waited  for  the  woman  to  get  out,  but  as  she  did  not 
do  so,  opened  the  door  and  stepped  out.  On  doing  so  she  fell 
in  the  space  between  the  carriage  and  the  platform,  a  space 
wide  enough  for  three  people  to  stand  abreast,  and  was  injured 
by  the  fall.  There  was  no  evidence  of  any  invitation  to  alight 
having  been  given  by  any  of  the  defendants'  servants.  But  it 
is  clear  that  the  train  had  been  brought  to  a  final  standstill,  as 
it  was  not  again  set  in  motion  until  it  started  on  its  onward 
journey.  No  warning  appears  to  have  been  given  to  the  per- 
sons in  the  carriage  in  which  the  plaintiff  was  not  to  alight  until 
the  plaintiff  had  been  seen  to  fall,  when,  on  the  woman  before 
referred  to  attempting  to  follow  her,  a  cry  of  "  Hold  hard  "  was 
heard. 

The  question  is,  whether  these  facts  afford  evidence  to  go  to 
the  jury  of  negligence  on  the  part  of  the  company's  servants. 
We  are  of  opinion  that  they  do.  It  is  difficult  to  reconcile  all 
the  cases  on  this  subject.  Each  must,  of  course,  very  much 
turn  on  its  own  particular  facts ;  but  there  is  a  recent  case  de- 
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cided  in  this  court  which  is  analogous  to  the  case  now  before 
us,  and  the  principle  of  which  appears  to  us  applicable  to  it 
The  case  to  which  we  refer,  Praegcrv.  Bristol  and  Exeter  Ry.  Co., 
though  an  important  one,  has  not  found  its  way  into  the  regu- 
lar reports.  It  is,  however,  to  be  found  in  the  24th  vol.  of  the 
Law  Times  Reports,  New  Series,  p.  105,  where  it  is  very  fully 
and  ably  reported.  In  that  case  a  train,  in  which  the  plaintiff 
was  a  passenger,  arrived  at  a  terminus,  and  was  stopped  fifteen  or 
twenty  feet  short  of  the  fixed  buffers  placed  at  the  extreme  limit 
to  which  it  might  have  eone.  The  platform  of  the  station  at  the 
end  which  was  first  reached  by  the  train,  instead  of  having  its 
edge  parallell  with  the  line  of  rails  used  by  the  arriving  trains, 
was  bevelled  off  into  a  curve  so  as  to  allow  space  for  a  siding 
which  there  joined  that  line  of  rails.  The  plaintiff  sat  in  the 
last  compartment  of  the  last  carriage,  which  was  drawn  up  op- 
posite the  curved  part  of  tho  platform,  so  that  a  space  of  eight- 
een inches  or  two  feet  was  left  between  them.  A  guard  opened, 
the  door  but  said  nothing.  It  was  a  dark  evening,  and  the  sta- 
tion was  dimly  lighted.  The  *plaintiff  stepped  out  ex-  [324 
pecting  to  alight  on  the  platform,  and  fell  between  the  carriage 
and  tne  platform,  thereby  sustaining  injuries  in  respect  of 
which  he  brought  his  action  against  the  company.  Upon  these 
facts,  in  the  Court  of  Exchequer,  Kelly,  C.B.,  and  Pigott,  B., 
Martin,  B.,  dissentient,  held  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury.  But  the  Court  of  Exchequer 
Chamber,  consisting  of  seven  judges,  were  unanimously  of  opi- 
nion that  there  was  evidence  of  negligence,  and  reversed  the 
decision.  As  the  case  in  question  has  not  been  more  generally 
reported,  it  may  be  desirable  to  repeat  the  judgments  pronounced 
on  the  occasion  in  question.  Cockburn,  C.J.,  says  as  follows: 
"  I  adopt  most  readily  the  formula  which  has  been  suggested  as 
applicable  to  these  cases,  viz.,  that  the  company  are  bound  to 
use  reasonable  care  in  providing  accommodation  for  passengers, 
and  that  the  passengers  also  are  bound  to  use  reasonable  care  in 
availing  themselves  of  the  accommodation  provided  for  them. 
Therefore,  I  agree  that  a  passenger  is  bound  to  use  reasonable  care 
in  alighting  on  the  platform  or  elsewhere  when  it  becomes  neces- 
sary for  him  to  alight ;  and  if  this  case  had  been  referred  to  us 
on  the  ground  of  want  of  reasonable  care  in  the  plaintiff  it 
would  have  been  an  answer  to  say  that  he  had  not  used  it.     The 
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question  is  whether  there  was  a  want  of  reasonable  care  on  the 
part  of  the  company,  and  I  think  there  was  not  only  evidence 
but  abundant  evidence  of  this.  It  appears  that  the  construction 
of  the  railway  and  platform  is  such  that  a  train  coming  to  the 
station  has  to  pass  by  a  curve  of  the  platform,  and  that  if  the 
carriage  is  stopped  alongside  a  certain  portion  of  the  platform 
a  considerable  space  is  left  between  them,  and  if  there  were 
three  or  four  carriages,  probably  only  those  near  the  engine 
could  be  brought  up  flush  with  the  platform. 

It  has  been  said  that  it  is  not  always  possible  to  bring  up  car- 
riages to  the  platform  at  stations,  and  one's  own  experience  tells 
us  that  this  is  true.  The  train  may  sometimes  stop  short  of  the 
platform,  or  shoot  beyond  it,  and  the  passengers  may  in  conse- 
quence have  to  alight  elsewhere  than  on  the  platform.  Still  the 
purpose  always  is  to  bring  all  the  carriages,  if  possible  to  a  level 
with  the  platform,  and  therefore  a  railway  traveller  is  entitled 
to  expect  that  when  he  steps  out  he  will  step  on  to  the  plat- 
form. But  I  agree  that  if  it  be  daylight,  a  man  being  bound 
325]  to  U8e  hi8  eyesight  *if  the  passenger  sees  that  the  carriage 
is  not  in  the  ordinary  position  with  reference  to  the  platform 
he  must  not  complain  if,  there  being  no  actual  danger,  he  has 
to  use  a  little  more  care  than  usual  in  getting  out.  If  the  posi- 
tion be  such  that  there  is  some  extraordinary  difficulty  or  dan- 
ger he  must  consider  what  he  will  do.  He  may  call  to  the 
servants  of  the  company  to  bring  the  carriage  into  its  proper 
position ;  but  there  may  be  circumstances  in  which  it  is  impossi- 
ble to  make  such  an  application,  or  he  may  have  no  opportunity 
of  making  it,  or  the  application  may  be  refused.  It  is  posssible 
that  from  urgent  natural  necessity  he  may  be  obliged  to  alight 
Under  such  circumstances  as  these  I  am  far  from  saying  that  he 
might  not  have  a  right  of  action  if  he  suffered  injury  while  so 
alighting.  But  these  considerations  are  not  involved  in  the 
present  case.  The  state  of  things  here  was  that,  whereas  the 
carriage  in  which  the  plaintiff  was  would  have  been  brought  up 
to  the  platform  if  the  train  had  moved  further,  the  plaintiff  got 
out,  believing  he  was  going  to  step  on  to  the  platform.  Instead 
of  that  he  fell  between  the  carriage  and  the  platform.  He  got 
out  on  the  invitation  of  the  guard  who  opened  the  door,  which  im- 
plied an  invitation  to  alight,  and  I  think,  also,  to  alight  with  safety. 
Under  such  circumstances  a  person  would  be  justified  in  expecting 
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to  step  on  to  the  platform,  and  it  was  incumbent  on  the  guard  if 
he  intended  passengers  to  get  out,  to  warn  them  of  the  position 
of  the  platform.  He  gave  no  such  warning,  and  the  omission 
Beems  to  me  to  amount  to  negligence,  which  is  the  whole  question." 
Willes,  Keating,  and  Brett,  JJ.,  were  of  the  same  opinion. 
Mellor,  J.,  said  :  "  There  was  not  sufficient  light  at  the  station 
to  enable  a  person  in  the  situation  of  the  plaintiff  to  alight 
without  exercising  an  unusual  degree  of  care."  M.  Smith,  J., 
said,  "  Whilst  adhering  to  the  case  of  Siner  v.  Great  Western 
Hy.  Co.  (*),  I  consider  that  case  distinguishable  from  the  present 
on  two  grounds :  first,  because  here  there  was  a  clear  invitation 
to  alight  by  the  guard  opening  the  door ;  and,  secondly,  because 
here  the  danger  to  be  incurred  was  not  apparent.  The  negli- 
gence of  the  company  consisted  in  drawing  up  the  train  as  it 
was  drawn  up,  and  inviting  the  passengers  to  alight  without 
giving  them  any  warning  of  the  state  of  the  platform,  there 
being  also  evidence  of  a  want  of  *sufficient  light."  Lush,  [326 
J.,  said,  "  I  consider  that  the  company  did  not  do  what  they 
might  have  done  under  the  circumstances.  The  train  was 
drawn  up  so  that  part  of  it  was  short  of  the  proper  platform, 
and  an  unusual  space  was  left  between  the  compartment  in 
which  the  plaintiff  travelled  and  the  platform.  The  guard 
opened  the  door  without  giving  any  caution.  Looking  also  at 
the  time  of  day  and  the  state  of  the  light,  it  seems  to  me  that  it 
was  for  the  jury  to  say  whether  the  injury  to  the  plaintiff  waa 
caused  by  the  company's  negligence  or  by  other  causes." 

The  foregoing  case  appears  to  us  in  point  to  the  present,  as 
establishing  that  an  invitation  to  passengers  to  alight  on  the 
stopping  of  a  train,  without  any  warning  of  danger  to  a  passen- 
ger who  is  so  circumstanced  as  not  to  be  able  to  alight  without 
danger,  such  danger  not  being  visible  and  apparent,  amounts 
to  negligence.  It  is  true  that,  in  the  case  before  us,  there  was 
not  the  invitation  to  alight  which  is  implied  in  the  opening  of 
the  carriage-door,  as  occurred  in  the  case  of  Praeger  v.  Bristol 
and  Exeter  Ry.  Co.  (2).  But  it  appears  to  us  that  the  bringing 
up  of  a  train  to  a  final  stand-still,  for  the  purpose  of  the  pas- 
senger's alighting,  amounts  to  an  invitation  to  alight,  at  all 
events,  after  such  a  time  has  elapsed  that  the  passenger  may 
reasonably  infer  that  it  is  intended  that  he  should  get  out  if  he 

0)  Law  Rep.,  4  Ex.,  117.  O  24  L.T.,  (N.S.),  106. 
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purposes  to  alight  at  the  particular  station.  It  is  not  necessary 
,  here,  any  more  than  in  Praeger  v.  Bristol  and  Exeter  By.  Co.  (*), 
to  say  what  would  be  the  effect  if  a  passenger  should  alight 
when  the  danger  was  visible  and  apparent ;  as  where  a  passen- 
ger gets  out  in  broad  day,  trusting  to  his  ability  to  overcome 
the  difficulty.  In  the  case  before  us  the  place  where  the  plaint- 
iff was  left  to  get  out  was  not  lighted,  and  she  could  not  see, 
and  was  not  aware  of  the  interval  which  separated  the  carriage 
from  the  platform,  and  got  out  believing  she  was  about  to  step 
on  to  the  platform.  We  think  that  the  leaving  a  carriage  which 
has  been  brought  up  to  a  place  at  which  it  is  unsafe  for  a  pas- 
senger to  alight,  under  circumstances  which  warrant  the  passen- 
ger in  believing  that  it  is  intended  he  shall  get  out,  and  that  he 
may  therefore  do  so  with  safety,  without  any  warning  of  his 
danger,  amounts  to  negligence  on  the  part  of  the  company,  for 
which,  at  least  in  the  absence  of  contributory  negligence  on  the 
•  327]  Par*  °f  *passenger,  an  action  may  be  maintained.  The 
case  is  distinguishable  from  that  of  Bridges  v.  North  London  By. 
Co.  (*)  on  the  ground  that  in  the  latter  the  carriage  from  which 
the  passenger  alighted  had  been  drawn  up  in  a  tunnel  in  the 
vicinity  of  the  station.  In  that  case  there  was  no  evidence  that 
the  train  had  come  to  a  final  standstill,  or,  in  other  words, 
arrived  at  the  spot  where  the  company's  servants  intended  the 
passengers  to  alight.  The  question,  therefore,  was  whether 
there  was  evidence  of  anything  done  by  the  company's  servants 
which  induced  the  passenger  to  believe  it  had  so  arrived,  and 
act  on  that  belief.  But  in  the  present  case  the  evidence  of  the 
condtict  of  the  company's  servant  was  such  as  to  warrant  the 
jury  in  finding  that  the  train  had  really  come  to  the  final 
standstill,  and  the  company's  servants  meant  the  passengers  to 
get  out  there  or  be  carried  on.  Of  course,  a  multo  fortiori,  the 
jury  might  find  that  that  conduct  was  such  as  to  induce  the 
plaintiff  to  think  so,  and  to  act  upon  that  belief.  We  are,  there- 
fore, of  opinion  that  the  rule  nisi  to  enter  the  verdict  for  the 
defendants  was  properly  discharged  by  the  Court  of  Common 
Pleas. 

Judgment  affirmed. 

Attorney  for  plaintiff:   W.  H.  Smith. 
Attorney  for  defendants :  E.  P.  Cearns. 

(»)  24  L.  T.  (N.S.),  105.  (")  Law  Rep.,  6  Q.  B.,  877. 
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May  23, 1872. 

[*In  The  Exechequer  Chamber.]  [328 

Law  Reports  7  Common  Pleas  828. 

Holland  and  another  v.  hodgson  and  another. 

Fixtures — Mortgagor  and  Mortgagee. 

The  owner  in  fee  of  a  worsted  mill,  at  which  he  carried  on  the  business  of  a 
worsted  spinner  and  stuff  manufacturer,  mortgaged  it  to  the  plaintiffs.  By  a 
deed  of  arrangement  under  the  Bankruptcy  Act,  1861,  subsequently  executed,  the 
mortgagor  assigned  all  his  property  to  the  defendants  as  trustees  for  the  benefit 
of  his  creditors.  Under  this  latter  deed  the  defendants  seized  certain  looms  which 
were  in  the  mill  that  was  mortgaged.  These  looms,  were  attached  to  the  stone 
floors  of  the  rooms  of  the  mill  by  means  of  nails  driven  through  holes  in  the  feet 
of  the  looms,  in  some  cases  into  beams  which  had  been  built  into  the  stone,  and 
in  other  cases  into  plugs  of  wood  driven  into  holes  drilled  in  the  stone  for  the 
purpose.  It  was  necessary  that  the  looms  should  be  so  attached  for  the  purpose 
of  steadying  them  and  keeping  them  in  a  true  direction,  perpendicular  to  the  line 
of  the  shafting,  by  means  of  which  the  steam  power  was  applied  to  them.  It 
was  impossible  to  remove  the  looms  without  drawing  the  nails ;  but  this  could 
be  done  easily  and  without  any  serious  damage  to  the  flooring.  The  plaintiffs 
brought  trover  for  the  looms  ; 

Held  (affirming  the  decision  of  the  Court  below),  that  the  looms  passed  by  the 
mortgage  of  the  mill  as  part  of  the  realty,  and  the  action  was  therefore  main- 
tainable. 

Mat Tier  v.  Fraser  (2  K.  &  J.  586),  and  Longbottom  v.  Berry  (Law  Rep.,  5  Q.  B.. 
123),  followed ;  HeUaweU  v.  Eastwood  (6  Ex.,  295)  discussed. 

Error  from  the  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  the  plaintiffe  upon  a  special  case  stated  by  order  of  nisi 
prius  in  the  following  terms  : 

1.  George  Mason,  of  Horton,  near  Bradford,  in  Yorkshire, 
in  the  year  1869  carried  on  the  business  of  a  worsted  spinner  and 
stuff  manufacturer  at  Bank  Top  Mill,  at  Horton,  aforesaid,  of 
which  he  was  owner. 

2.  By  a  mortgage,  dated  the  7th  of  April,  1869,  the  said 
George  Mason  conveyed  to  the  plaintiffs  in  fee  the  said  mill, 
with  several  closes  of  land,  cottages,  and  other  hereditaments 
and  premises  therein  described,  the  parcels  thereof,  so  far  as  they 
relate  to  the  said  mill  being  as  follows :  "  All  that  worsted  mill 
lately  occupied  by  the  firm  of  Messrs.  Thomas  Ackroyd  and 
sons,  situate  at  Horton  Bank  Top,  in  the  parish  of  Bradford,  in 
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the  county  of  York,  with  the  warehouse,  counting  house,  engine 
house,  boilerhouse,  weaving  shed,  washhouse,  gasworks,  and 
329]  reservoirs  belonging,  *adjoining,  or  near  thereto,  and 
also  the  steam-engine,  shafting,  going-gear,  machinery,  and 
all  other  fixtures  whatever  which  now  or  at  any  time  hereafter 
during  the  continuance  of  this  security  shall  be  set  up  and  affixed 
to  the  said  hereditaments  and  premises  hereby  granted  and 
assured  or  intended  so  to  be,  or  any  part  thereof."  The  said 
deed,  which  may  be  referred  to  by  either  party,  was  not  regis- 
tered under  the  bills  of  Sale  Act. 

3.  The  said  George  Mason,  by  a  deed  dated  the  3rd  of  July, 
1869,  assigned  to  the  defendants  all  his  estate  and  effects,  to 
be  administered  as  under  a  bankruptcy.  The  said  deed  was 
duly  registered,  and  everything  happened  to  make  it  a  valid 
deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  and  the  clauses 
of  the  Bankruptcy  Amendment  Act,  1868,  relating  to  such  deeds. 

4.  Under  the  last  mentioned  deed  the  defendants  took  pos- 
session of,  and  sold,  amongst  other  things  in  the  said  mill,  the 
property  mentioned  in  the  next  paragraph  as  claimed  by  the 
plaintiffs.  Other  articles  both  in  the  Bank  Top  Mill  and  in 
another  mill,  which  had  been  also  mortgaged  by  the  said  George 
Mason  to  the  plaintiffe,  have  been  in  dispute  between  the  plaint- 
iffs and  the  defendants,  but  by  abandonment  of  some  claims  and 
payment  into  court  as  to  others,  the  matters  in  dispute  are  now 
reduced  to  the  articles  mentioned  in  the  next  paragraph. 

5.  The  plaintiffs  claim  the  following  articles  as  passing  by 
the  words  of  the  deed  of  the  7th  of  April,  1869,  set  out  in  the 
2nd  paragraph :  436  looms  sold  at  10S8L  4s.  (*). 

6.  The  looms,  which  are  the  machines  for  weaving  worsted 
stuff  and  other  fabrics,  were  placed  in  various  rooms  in  Bank 
Top  Mill,  some  on  the  ground  floor  and  some  on  the  first  floor. 
In  all  cases  they  were  driven  by  steam  power,  which  was  applied 
to  them  in  the  following  manner :  The  steam  engine  worked 
or  gave  motion  to  the  shafting  and  going-gear,  which  consisted 
of  long  shafts  passing  from  one  end  to  the  other  of  each  room, 
and  having  fixed  upon  them  at  proper  intervals  large  concentric 
wheels  called  drums,  from  which  the  required  motion  was  com- 

(*)  Other  articles  were  mentioned  in    case  was  not  argued  with  respect  to 
this  paragraph  of  the  case,  hat  it  is    them, 
unnecessary  to  enumerate  them,  as  the 
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municated  to  the  looms  by  means  of  leather  bands,  which 
could  be  applied  to,  and  *disconnected  from,  the  looms  [330 
at  pleasure.  The  steam  engine  and  the  shafting  and  going-gear 
were  unquestionably  fixtures,  and  passed  as  such  to  the  plaintiffs 
under  their  said  mortgage. 

The  looms  slightly  varied  in  size,  but  each  was  about  7  It. 
long  by  3  ft.  wide,  and  from  3  to  4  ft.  high,  and  weight  about  7 
or  8  cwt.  Each  loom  stood  upon  four  feet,  one  at  each  corner, 
each  foot  being  a  flat  piece  of  iron  about  3  in.  long  by  1|  in. 
broad,  with  a  hole  drilled  through  it  about  three-eighths  of  an 
inch  in  diameter.  It  is  essential  to  the  proper  working  of  a 
loom  that  it  should  stand  on  a  level,  and  be  steady  and  keep 
its  true  direction  perpendicular  to  the  line  of  the  shafting.  If 
it  merely  rested  by1  its  own  weight  upon  the  floor,  it  would  be 
liable  in  working  to  be  shaken  and  drawn  sideways  from  the 
true  line.  In  order  to  keep  the  looms  in  question  steady  and  in 
their  proper  position  for  working  the  following  methods  were 
adopted : 

In  the  case  of  the  looms  which  were  in  rooms  on  the  ground 
floor,  the  floors  of  which  rooms  were  formed  throughout  of  stone 
flags,  the  method  adopted  was  as  follows  :  Holes  about  halt'  an 
inch  or  three-quarters  in  diameter  were  drilled  or  cut  in  the 
stone  floor  in  the  places  where  two  of  the  four  feet  of  each  loom 
at  opposite  corners  would  stand.  Into  each  of  these  holes  was 
driven  a  plug  of  wood,  so  as  to  fill  it  up  completely  and  make  a 
tight  fit.  Then  the  loom  was  placed  in  position  and  brought 
to  a  proper  level  by  thin  pieces  of  wood  packed,  where  neces- 
sary, under  the  loom  feet,  and  then  a  nail  about  4  in.  long,  in 
some  cases  with  a  flat  head,  and  in  others  with  a  square  bolted 
head,  was  driven  through  the  hole  in  the  loom  feet  into  the 
wooden  plug.  The  other  two  feet  of  each  loom  were  left  free. 
In  the  case  of  the  looms  which  were  in  rooms  on  the  upper 
floors,  the  method  adopted  for  keeping  the  looms  steady  and  in 
their  proper  position  for  working  was  somewhat  different.  The 
floors  of  these  rooms,  like  the  others,  were  principally  formed 
of  stone  flags,  but  beams  of  ^rood  about  4  in.  wide  and  3  in. 
thick  were  built  into  the  floor  along  the  lines  upon  which  the 
loom  feet  stand,  and  the  nails  used  for  keeping  the  looms  in 
these  rooms  steady  and  in  their  proper  position  for  working 
were  driven  at  once  into  these  beams,  instead  of  into  wooden 

2  Engl  Rep.]  83 


658  COURT  OF  COMMON  PLEAS.  [L.R. 


1872  Holland  v.  Hodgson. 


plugs,  as  in  the  case  of  the  looms  on  the  ground-floor  rooms. 
The  rooms  in  the  upper  floors  were  built  and  arranged  specially 
331]  to  *receive  the  looms,  and  the  purpose  Yor  which  the 
beams  were  introduced  was  to  supersede  the  necessity  of  drill- 
ing or  cutting  holes  for  the  wooden  plugs.  After  the  nails  had 
been  driven  into  the  wooden  plugs  or  beams,  as  above  described, 
the  looms  could  not  be  removed  without  drawing  the  nails 
from  the  wooden  plugs  or  beams,  but  this  could  easily  be  done 
without  any  serious  injury  to  the  floors.  It  was  not  necessary, 
fpr  the  purpose  of  keeping  the  looms  in  their  proper  positions 
for  working,  that  the  nails  so  driven  into  the  wooden  plugs  or 
beams,  as  above  described,  should  have  heads.  Spikes  without 
heads  would  equally  have  answered  the  purpose,  and  if  such 
spikes  had  been  used  the  looms  could  have  been  lifted  up  and 
removed  and  again  placed  in  their  proper  position  for  working 
without  disturbing  or  removing  the  spikes. 

Paragraphs  7,  8,  and  9  of  the  case  referred  to  articles  men- 
tioned in  the  5th  paragraph,  the  facts  in  relation  to  which  it  is 
not  necessary  to  set  out,  inasmuch  as  they  were  not  the  subject 
of  controversy  in  the  argument 

10.  Amongst  the  articles  in  the  Bank  Top  Mill  which  were 
sold  by  the  defendants,  and  which  were  claimed  by  the  plaint- 
iffs under  their  said  mortgage,  but  as  to  which  there  is  now  no 
dispute  between  the  parties,  the  defendants  having  paid  money 
into  court  in  respect  of  the  same,  there  were  several  articles  of 
machinery,  besides  the  steam-engine  and  the  shafting  and 
going-gear,  which  were  unquestionably  fixtures,  and  passed,  as 
such,  to  the  plaintiffs  under  the  said  mortgage. 

11.  The  question  for  the  opinion  of  the  Court  is,  whether  any 
and  which  of  the  articles  now  in  dispute  passed  to  the  plaintiffe 
as  against  the  defendants. 

The  Court  of  Common  pleas  (Willes,  Keating,  and  Montague 
Smith,  J.J.)  gave  judgment  for  the  plaintiffs  as  to  the  looms,  it 
being  admitted  by  the  counsel  for  the  defendants  that  the  case 
was,  as  to  them,  undistinguishable  from  Longbottom  v.  Berry  (x), 
upon  which  judgment  the  defendants  brought  error. 

Dec.  1, 1871 ;  Feb.  9, 1872.  Field,  Q. C.  (Kemplay,  Q.C.  with 
him),  for  the  defendants,  contended  that  the  looms  were  not  so 

P)  Law  Rep.,  5.  Q.  B.,  123. 
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annexed  to  the  freehold  as  to  be  fixtures,  but  that  being  annexed 
♦slightly  merely  for  the  purpose  of  their  convenient  use  [332 
as  chattels  and  not  to  improve  the  inheritance,  they  remained 
merely  chattels.  They  cited  Hdlawell  v.  Eastwood  (*);  LongboU 
torn  v.  Berry  (*) ;  Parsons  v.  Hinde  (s) ;  Turner  v.  Cameron  (4) ; 
Hutchinson  v.  Kay  (*) ;  CuUwick  v.  Swindell  (•) ;  Mather  v.  Fraser 
(?) ;  Walmsley  v.  Milne  (■) ;  Trappes  v.  Sorter  (•) ;  Waterfall  v. 
Penistone  (10) ;  Cfimfe  v.  Wood  (ll) ;  Lancaster  v.  JSfce  (") ;  Boyd  v. 
Shorrock  (*) ;  Wood  v.  Hewett  (M) ;  ifey.  v.  Zee  (*) ;  jPfcAer  v. 
JDirow  (16) ;  Exparte  Barclay  (17) ;  Gibson  v.  Hammersmith  By.  Co. 
H ;  Jfarfin  v.  Itoe  (") ;  Exparte  Cotton.  (*) 

Cbwe,  for  the  Plaintiffs,  contended  that  the  articles  in  qustion 
were  fixtures,  and  as  such  passed  by  the  mortgage  as  part  of 
the  freehold.  He  cited  Haley  v.  Hammersley  (a) ;  HaUen  v. 
Bunder  (") ;  Exparte  Bentley  (*) ;  Be  Dawson,  Tate,  £  Co.  (*) 

Field,  in  reply,  cited  Begbie  v.  Fenwick  (**) ; .  The  Patent  Peat . 
Company,  Limited.  (*) 

Ckr  <wfo.  wilt. 

May  23.  The  judgment  of  the  Court  (Kelly,  C.  B.,  Black- 
burn, Mellor,  and  Hannen,  JJ.,  and  Channel  and  Cleasby,  BB.) 
was  delivered  by 

Blackburn,  J.  In  this  case  George  Mason,  who  was  owner  in 
fee  of  a  mill  occupied  by  him  as  a  worsted  mill,  mortgaged  the 
♦mill  and  all  fixtures  which  then  were,  or  at  any  time  [333 

0  6  Ex.,  295 ;  20  L.  J.  (Ex.),  154.  (,f)  Law  Rep.,  5  Eq.,  72. 

(«)  Law  Rep.,  5  Q.  B.,  123.  O  8  Q.  B.,  918. 

O  14  W.  R.,  860.  (18)  Law  Rep.,  1  Q.  B.,  241. 

(4)  Law  Rep.,  5  Q.  B.,  306.  (*•)  12  CI.  &  F.,  812. 

(•)  23  Beav.,  413 ;  26  L.  J.  (Ch.),  457.  0*)  5  D.  M.  &  G.,  408. 

(•)  Law  Rep.,  8  Eq.,  249.  (*■)  2  Dr.  &  P..  608 ;  82  L.  J.  (Ch.), 
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thereafter  should  be  set  up  and  affixed  to  the  premises,  in  fee 
to  the  plaintiffs.  The  mortgage  deed  was  not  registered  as  a 
bill  of  sale,  and  Mason,  who  continued  in  possession,  assigned' 
all  his  estate  and  effects  to  the  defendants  as  trustees  for  the 
benefit  of  his  creditors.  The  defendants  under  this  last  deed 
took  possession  of  everything.  The  plaintiffs  brought  trover. 
The  defendants  paid  money  into  court,  and  there  was  a  repli- 
cation of  damages  ultra.  A  case  was  stated  showing  the  nature 
of  the  articles,  and  how  and  in  what  manner  they  were  affixed 
to  the  mill.  As  the  deed  was  not  registered  under  the  Bills  of 
Sales  Act  (17  &  18  Vict.  c.  36),  it  was  by  s.  1  of  that  Act  void 
as  against  the  defendants  as  assignees  for  the  benefit  of  credit- 
ors so  far  as  it  was  a  transfer  of  "  personal  chattels  "  within 
the  meaning  of  that  Act ;  and  as  by  s.  7  the  phrase  "  personal 
chattels  "  is  declared  in  that  Act  to  mean  inter  alia  "  fixtures ;" 
it  was  void  (as  against  these  defendants)  so  far  as  it  was  a  transfer 
of  fixtures  as  such.  Since  the  decision  of  this  Court  in  Ctimie 
v.  Wood  (*),  it  must  be  considered  as  settled  law  (except  perhaps 
in  the  House  of  Lords)  that  what  are  commonly  known  as  trade 
or  tenant's  fixtures  form  part  of  the  land,  and  pass  by  a  convey- 
ance of  it ;  and  that  though  if  the  person  who  erected  those 
fixtures  was  a  tenant  with  a  limited  interest  in  the  land  he  has 
a  right,  as  against  the  freeholder,  to  sever  the  fixtures  from  the 
land,  yet  if  he  be  a  mortgagor  in  fee  he  has  no  such  right  as 
against  this  mortgagee.  Trade,  and  tenant's  fixtures  are,  in  the 
judgment  in  that  case,  accurately  defined  as  "  things  which  are 
annexed  to  the  land  for  the  purposes  of  trade  or  of  domestic 
convenience  or  ornament  in  so  permanent  a  manner  as  to  become 
part  of  the  land,  and  yet  the  tenant  who  has  erected  them  is 
entitled  to  remove  them  during  his  term,  or  it  may  be  within  a 
reasonable  time  after  its  expiration."  It  was  not  disputed  at 
the  bar  that  such  was  the  law ;  and  it  was  admitted,  and  we 
think  properly  admitted,  that  where  there  is  a  conveyance  of 
the  land  the  fixtures  are  transferred,  not  as  fixtures,  but  as  part 
of  the  land,  and  the  deed  of  transfer  does  not  require  registra- 
tion as  a  bill  of  sale.  But  we  wish  to  guard  ourselves  by  stat- 
ing that  our  decision  (so  far  as  regards  the  registration)  is 
confined  to  the  case  before  us,  where  the  mortgagor  was  owner 
334G  t°  the  same  extent  *of  the  fixtures  and  of  the  land.     If  a 
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8  tenant  having  only  a  limited  interest  in  the  land,  and  an  abso- 
lute interest  in  the  fixtures,  were  to  convey  not  only  his  limited 
interest  in  the  land  and  .his  right  to  enjoy  the  fixtures  during 
the  term,  so  long  as  they  continued  a  part  of  the  land,  but  also 
his  power  to  sever  those  fixtures  and  dispose  of  them  absolutely 
a  very  different  question  would  have  to  be  considered.  As  it 
does  not  arise,  we  decide  nothing  as  to  this.  We  are  not  to  be 
understood  as  expressing  dissent  from  what  appears  to  have 
been  the  opinion  of  Wood,  V.C.,  in  Boyd  v.  Shorrock  (*),  but 
merely  as  guarding  against  being  supposed  to  confirm  it.  In 
Climie  v.  Wood  (a)  the  jury  had  found  as  a  fact  that  the  articles 
there  in  question  were  tenant  fixtures,  and  that  finding  was  not 
questioned.  Neither  the  Court  of  Exchequer  nor  the  Court  of 
Exchequer  Chamber  had  occasion  there  to  consider  what  would 
constitute  a  fixture.  In  the  present  case  there  is  no  such  find- . 
ing.  The  controversy  was  confined  to  the  looms,  the  nature  of 
which,  and  the  mode  of  their  annexation,  were  described  in  the 
case.  In  the  court  below  it  was  properly  admitted  that  there 
was  no  real  distinction  between  those  looms  and  the  articles 
which  the  Court  of  Queen's  Bench,  in  Longbottom  v.  Berry  (8), 
decided  to  be  so  annexed  as  to  form  part  of  the  land.  Judg- 
ment was  accordingly  given  for  the  plaintiffs,  without  argu- 
ment, leaving  the  defendants  to  question  Longbottom  v.  Berry  (*) 
in  a  court  of  error. 

The  present  case  is  therefore  really,  though  not  in  form,  an 
appeal  against  the  decision  of  the  Court  of  Queen's  Bench  in 
Longbottom  v.  Berry  (s),  and  was  so  argued.  There  is  no  doubt 
that  the  general  maxim  of  the  law  is,  that  what  is  annexed  to 
the  land  becomes  part  of  the  land ;  but  it  is  very  difficult,  if  not 
impossible,  to  say  with  precision  what  constitutes  an  annexation 
sufficient  for  this  purpose.  It  is  a  question  which  must  depend 
on  the  circumstances  of  each  case,  and  mainly  on  two  circum- 
stances, as  indicating  the  intention,  viz.,  the  degree  of  annexa- 
tion and  the  object  of  the  annexation.  When  the  article  in 
question  is  no  further  attached  to  the  land,  then  by  its  own 
weight  it  is  generally  to  be  considered  a  mere  chattel ;  see  Wilt- 
shear  v.  Cottrell  (4),  and  the  cases  there  *cited.  But  even  [335 
in  such  a  case,  if  the  intention  is  apparent  to  make  the  articles 

P)  Law  Rep.,  5  Eq.,  72.  (*)  Law  Rep.,  5  Q.  B.,  128. 
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part  of  the  land,  they  do  become  part  of  the  land :  see  ZyEyn- 
court  v.   Gregory  (1).     Thus  blocks  of  stone  placed  one  on  the 
top  of  another  without  any  mortar  or  cement  for  the  purpose 
of  forming  a  dry  stone  wall  would  become  part  of  the  land, 
though  the  same  stones,  if  deposited  in  a  builder's  yard  and  for 
convenience  sake  stacked  on  the  top  of  each  other  in  the  form 
of  a  wall,  would  remain  chattels.     On  the  other  hand,  an  article 
may  be  very  firmly  fixed  to  the  land,  and  yet  the  circumstances 
may  be  such  as  to  show  that  it  was  never  intended  to  be  part 
of  the  land,  and  then  it  does  not  become  part  of  the  land.     The 
anchor  of  a  large  ship  must  be  very  firmly  fixed  in  the  ground 
in  order  to  bear  the  strain  of  the  cable,  yet  no  one  could  sup- 
pose that  it  became  part  of  the  land,  even  though  it  should 
chance  that  the  shipowner  was  also  the  owner  of  the  fee  of  the 
spot  where  the  anchor  was  dropped^    An  anchor  similarly 
fixed  in  the  soil  for  the  purpose  of  bearing  the  strain  of  the 
chain  of  a  suspension  bridge  would  be  part  of  the  land.     Per- 
haps the  true  rule  is,  that  articles  not  otherwise  attached  to  the 
land  than  by  their  own  weight  are  not  to  be  considered  as  part 
of  the  land,  unless  the  circumstances  are  such  as  to  show  that 
they  were  intended  to  be  part  of  the  land,  the  onus  of  showing 
that  they  were  so  intended  lying  on  those  who  assert  that  they 
have  ceased  to  be  chattels,  and  that,  on  the  contrary,  an  article 
which  is  affixed  to  the  land  even  slightly  is  to  be  considered  as 
part  of  the  land,  unless  the  circumstances  are  such  as  to  show 
that  it  was  intended  all  along  to  continue  a  chattel,  the  onus 
lying  on  those  who  contend  that  it  is  a  chattel.     This  last  pro- 
position seems  to  be  in  effect  the  basis  of  the  judgment  of  the 
Court  of  Common  Pleas  delivered  by  Maule,  J.,  in    Wilde  v. 
Waters  (*).     This,  however,  only  removes  the  difficulty  one  step 
for  it  still  remains  a  question  in  each  case  whether  the  circum- 
stances are  sufficient  to  satisfy  the  onus.     In  some  cases,  such 
as  the  anchor  of  the  ship  or  the  ordinary  instance  given  of  a 
carpet  nailed  to  the  floor  of  a  room,  the  nature  of  the  thing  suf- 
ficiently shows  it  is  only  fastened  as  a  chattel  temporarily,  and 
not  affixed  permanently  as  part  of  the  land.    But  ordinary  trade 
or  tenant  fixtures  which  are  put  up  with  the  intention  that 
336]  they  *should  be  removed  by  the  tenant  (and  so  are  put 
up  for  a  purpose  in  one  sense  only  temporary,  and  certainly 
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not  for  the  purpose  of  improving  the  reversionary  interest  of 
the  landlord)  have  always  been  considered  as  part  of  the  land, 
though  severable  by  the  tenant.  In  most,  if  not  all,  of  such 
cases  the  reason  why  the  articles  are  considered  fixtures  is  pro- 
bably that  indicated  by  Wood,  V.C.,  in  Boyd  v.  Shorrock  (l), 
that  the  tenant  indicates  by  the  mode  in  which  he  puts  them 
up  that  he  regards  them  as  attached  to  the  property  during  his 
interest  in  the  property.  What  we  have  now  to  decide  is  as  to 
the  application  of  these  rules  to  looms  put  up  by  the  owner  of 
the  fee  in  the  manner  described  in  the  case.  In  HeUaweU  v. 
JEkistwood  (*)  (decided  in  1851)  the  facts  as  stated  in  the  report 
are,  that  the  plaintiff  held  the  premises  in  question  as  tenant  of 
the  defendants,  and  that  a  distress  for  rent  had  been  put  in  by 
the  defendants  under  which  a  seizure  was  made  of  cotton-spin- 
ning machinery  called  "  mules,"  some  of  which  were  fixed  by 
screws  to  the  wooden  floor,  and  some  by  screws  which  had 
been  sunk  in  the  stone  floor,  and  secured  by  molten  lead  poured 
into  them.  It  may  be  inferred  that  the  plaintiff  being  the 
tenant  only  had  put  up  those  mules ;  and  from  the  large  sum 
for  which  the  distress  appears  to  have  been  levied  (2000/.)  it 
seems  probable  that  he  was  the  tenant  of  the  whole  mill.  It 
does  not  appear  what  admissions,  if  any,  were  made  at  the  trial, 
nor  whether  the  Court  had  or  had  not  by  the  reservation  power 
to  draw  inferences  of  fact,  though  it  seems  assumed  in  the  judg- 
ment that  they  had  such  a  power.  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says,  "  This  is  a  question  of  fact  de- 
pending on  the  circumstances  of  each  case,  and  principally  on 
two  considerations ;  first,  the  mode  of  annexation  to  the  soil  or 
fabric  of  the  house,  and  the  extent  to  which  it  is  united  to  them 
whether  it  can  easily  be  removed  integre  salve  et  commode  or 
not  without  inj  ury  to  itself  or  the  fabric  of  the  building ;  secondly, 
on  the  object  and  purpose  of  the  annexation,  whether  it  was 
for  the  permanent  and  substantial  improvement  of  the  dwelling 
in  the  language  of  the  civil  law,  perpetui  usus  causa,  or  in  that 
of  the  year  book,  pour  un  profit  del  inheritance,  or  merely  for 
a  temporary  purpose  and  the  more  complete  enjoyment  and 
use  of  it  as  a  chattel."  It  was  contended  *by  Mr.  Field  [337 
that  the  decision  in  Hellawell  v.  Eastwood  (*)  had  been  approved 
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in  the  Queen's  Bench  in  the  case  of  Turner  v.  Cameron  Q.  It 
is  quite  true  that  the  Court  in  that  case  said  that  it  afforded  a 
true  exposition  of  the  law  as  applicable  to  the  particular  facts 
upon  which  the  judgment  proceeded;  but  the  Court  expressly 
guarded  their  approval  by  citing  from  the  judgment  delivered 
by  Parke,  B.,  the  facts  upon  which  they  considered  it  to  have 
proceeded :  "  They  were  attached  slightly  so  as  to  be  capable 
of  removal  without  the  least  injury  to  the  fabric  of  the  building 
or  to  themselves,  and  the  object  of  the  annexation  was  not  to 
improve  the  inheritance,  but  merely  to  render  the  machines 
steadier  and  more  capable  of  convenient  use  as  chattels."  As 
we  have  already  observed,  trade  or  tenant  fixtures  might  in  one 
sense  be  said  to  be  fixed  "  merely  for  a  temporary  purpose;" 
but  we  cannot  suppose  that  the  Court  of  Exchequer  meant  to 
decide  that  they  were  not  part  of  the  land,  though  liable  to  be 
severed  by  the  tenant. 

The  words  "  merely  for  a  temporary  purpose"  must  be  un- 
derstood as  applying  to  such  a  case  as  we  have  supposed,  of  the 
anchor  dropped  for  the  temporary  purpose  of  mooring  the  ship, 
or  the  instance  immediately  afterwards  given  by  Parke,  B.,  of 
the  carpet  tacked  to  the  floor  for  the  purpose  of  keeping  it 
stretched  whilst  it  was  there  used,  and  not  to  a  case  such  as 
that  of  a  tenant  who,  for  example,  affixes  a  shop  counter  for 
the  purpose  (in  one  sense  temporary),  of  more  effectually  en- 
joying the  shop  whilst  he  continues  to  sell  his  wares  there. 
Subject  to  this  observation,  we  think  that  the  passage  in  the 
judgment  in  Hellawell  v.  Eastwood  (2)  does  state  the  true  princi- 
ples, though  it  may  be  questioned  if  they  were  in  that  case 
correctly  applied  to  the  facts.  The  Court  in  their  judgment 
determine  what  they  have  just  declared  to  be  a  question  of  fact 
thus :  "  The  object  and  purpose  of  the  connection  was  not  to 
improve  the  inheritance,  but  merely  to  render  the  machines 
steadier  and  more  capable  of  convenient  use  as  chattels."  Mr. 
Field  was  justified  in  saying,  as  he  did  in  his  argument,  that 
as  far  as  the  facts  are  stated  in  the  report  they  are  very  like 
those  in  the  present  case,  except  that  the  tenant  who  put  the 
mules  up  cannot  have  been  supposed  to  intend  to  improve  the 
inheritance  (if  by  that  is  meant  his  landlord's  reversion),  but 
338]  only  at  most  to  *improve  the  property  whilst  he  continued 
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tenant  thereof;  and  he  argued  with  great  force  that  we  ought 
not  to  act  on  a  surmise  that  there  were  any  special  facts  or 
findings  not  stated  in  the  report,  but  to  meet  the  case,  as  show- 
ing that  the  judges  who  decided  HellaweU  v.  Eastwood  (l)  thought 
that  articles  fixed  in  a  manner  very  like  those  in  the  case  be- 
fore us  remained  chattels ;  and  this  is  felt  by  some  of  us  at  least 
to  be  a  weighty  argument.  But  that  case  was  decided  in  1851. 
In  1858  the  Court  of  Queen's  Bench  had,  in  Wiltshear  v.  Cot- 
teriU  (a),  to  consider  what  articles  passed  by  the  conveyance  in 
fee  of  a  farm.  Among  the  articles  in  dispute  was  a  threshing 
machine,  which  is  described  in  the  report  thus  :  "  The  threshing 
machine  was  placed  inside  one  of  the  barns  (the  machinery  for 
the  horse  being  on  the  outside),  and  there  fixed  by  screws  and 
bolts  to  four  posts  which  were  let  into  the  earth."  Hella- 
weU v.  Eastwood  (l)  was  cited  in  the  argument.  The  Court 
(without,  however,  noticing  that  case)  decided  that  the  thresh*- 
ing  machine,  being  so  annexed  to  the  land,  passed  by  the  con- 
veyance. It  seems  difficult  to  point  out  how  the  threshing 
machine  was  more  for  the  improvement  of  the  inheritance  of 
the  farm  than  the  present  looms  were  for  the  improvement  of 
the  manufactory;  and  in  Mather  v.  Eraser  (s)  Wood,  V.C.,  who 
was  there  judge  both  of  the  fact  and  the  law,  came  to  the  con- 
clusion that  machinery  affixed  not  more  firmly  than  the  articles 
in  question  by  the  owner  of  the  fee  to  land,  for  the  purpose  of 
carrying  on  a  trade  there,  became  part  of  the  land.  This  was 
decided  in  1856.  And  in  Walmsley  v.  Milne  (4)  the  Court  of 
Common  Pleas,  after  having  their  attention  called  to  a  slight 
misapprehension  by  "Wood,  V.C.,  of  the  effect  of  HellaweU  v. 
Eastwood  (*),  came  to  the  conclusion,  as  is  stated  by  them,  at  p. 
131,  "  that  we  are  of  opinion,  as  a  matter  of  fact,  that  they  were 
all  firmly  annexed  to  the  freehold  for  the  purpose  of  improving 
the  inheritance,  and  not  for  any  temporary  purpose.  The 
bankrupt  was  the  real  owner  of  the  premises,  subject  only  to  a 
mortgage  which  vested  the  legal  title  in  the  mortgagee  until 
the  repayment  of  the  money  borrowed.  The  mortgagor 
first  erected  baths,  stables  and  a  coach-house,  and  other  build- 
ings, and  then  supplied  them  with  the  fixtures  in  question 
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339]  *f°r  their  permanent  improvement.  As  to  the  steam 
engine  and  hoiler,  they  were  necessary  for  the  use  of  the  baths. 
The  hay-cutter  was  fixed  into  a  building  adjoining  the  stable 
as  an  important  adjunct  to  it,  and  to  improve  its  usefulness  as 
a  stable.  The  malt-mill  and  grinding-stones  were  also  perma- 
nent erections,  intended  by  the  owner  to  add  to  the  value  of 
the  premises.  They  therefore  resemble  in  no  particular  (except 
being  fixed  to  the  building  by  screws)  the  mules  put  up  by  the 
tenant  in  Hellawell  v.  Eastwood"  (1).  It  is  stated  in  a  note  to 
the  report  of  the  case  that,  on  a  subsequent  day,  it  was  inti- 
mated by  the.  Court  that  Mr.  Justice  Willes  entertained  serious 
doubts  as  to  whether  the  articles  in  question  were  not  chattels. 
The  reason  of  his  doubt  is  not  stated,  but  probably  it  was  from 
a  doubt  whether  the  Exchequer  had  not,  in  Hellawell  v.  East- 
wood (*),  shown  that  they  would  have  thought  that  the  articles 
were  not  put  up  for  the  purpose  of  improving  the  inheritance, 
and  from  deference  to  that  authority.  The  doubt  of  this  learned 
judge  in  one  view  weakens  the  authority  of  Walmsley  v.  Milne  (2), 
but  in  another  view  it  strengthens  it,  as  it  shows  that  the 
opinion  of  the  majority,  that  as  a  matter  of  fact  the  hay-cutter, 
which  was  not  more  firmly  fixed  than  the  mules  in  Hellawell  v. 
Eastwood  (l),  must  be  taken  to  form  part  of  the  land,  because  it 
was  "  put  up  as  an  adjunct  to  the  stable,  and  to  improve  its 
usefulness  as  a  stable,"  was  deliberately  adopted  as  the  basis 
of  the  judgment;  and  it  is  to  be  observed  that  Willes,  J., 
though  doubting,  did  not  dissent.  Walmsley  v.  Milne  (2),  was 
decided  in  1859.  This  case  and  that  of  WUtshear  v.  CottcriU  (s), 
seem  authorities  for  this  principle,  that  where  an  article  is 
affixed  by  the  owner  of  the  fee,  though  only  affixed  by  bolts 
and  screws,  it  is  to  be  considered  as  part  of  the  land,  at  all 
events  where  the  object  of  setting  up  the  articles. is  to  enhance 
the  value  of  the  premises  to  which  it  is  annexed  for  the  pur- 
poses to  which  those  premises  are  applied.  The  threshing 
machine  in  Wiltshcar  v.  CottcriU  (*),  was  affixed  by  the  owner  of 
the  fee  to  the  barn  as  an  adjunct  to  the  barn,  and  to  improve 
its  usefulness  as  a  barn,  in  much  the  same  sense  as  the  hay- 
cutter  in  Walmsley  v.  Milne  (2),  was  affixed  to  the  stable  as  an 
340]    adjunct  to  it,  and  to  improve  its  usefulness  as  a  *stable. 

(i)  6  Ex.  295 ;  20  L.  J.  (Ex.),  154.  0  7  CB.  (N.S.),  115 ;  29  L.  J.  (C.P.),  97. 

O  1  E.  &  B.,  674 ;  22  L.  J.  (Q.B.),  177. 
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And  it  seems  difficult  to  say  that  the  machinery  in  Mather  v. 
Fraser  (*),  was  not  as  much  affixed  to  the  mill  as  an  adjunct  to 
it  and  to  improve  the  usefulness  of  the  mill  as  such,  as  either 
the  threshing  machine  or  the  hay-cutter.  If,  therefore,  the 
matter  were  to  be  decided  on  principle,  without  reference  to 
what  has  since  been  done  on  the  faith  of  the  decisions,  we 
should  be  much  inclined,  notwithstanding  the  profound  respect 
we  feel  for  everything  that  was  decided  by  Parke,  B.,  to  hold 
that  the  looms  now  in  question  were,  as  a  matter  of  fact,  part 
of  the  land.  But  there  is  another  view  of  the  matter  which 
weighs  strongly  with  us.  HeUawell  v.  Eastwood  (*),  was  a  deci- 
sion between  landlord  and  tenant,  not  so  likely  to  influence 
those  who  advance  money  on  mortgage  as  Mather  v.  Fraser  (*), 
which  was  a  decision  directly  between  mortgagor  and  mort- 
gagee. We  find  that  Mather  v.  Fraser  (1),  which  was  decided 
in  1856,  has  been  acted  upon  in  Boyd  v.  Shorrock  (8),  by  the 
Court  of  Queen's  Bench  in  Longbottom  v.  Berry  (4),  and  in  Ire- 
land in  He  Dawson  (5).  These  cases  are  too  recent  to  have  been 
themselves  much  acted  upon,  but  they  show  that  Mather  v. 
Fraser  (*),  has  been  generally  adopted  as  the  ruling  case.  We 
cannot,  therefore,  doubt  that  much  money  has,  during  the  last 
sixteen  years,  been  advanced  on  the  faith  of  the  decision  in 
Mather  v.  Fraser  (*).  It  is  of  great  importance  that  the  law  as 
to  what  is  the  security  of  a  mortgagee  should  be  settled ;  and 
without  going  so  far  as  to  say  that  a  decision  only  sixteen  years 
old  should  be  upheld,  right  or  wrong,  on  the  principle  that  com- 
munis error  facit  jus,  we  feel  that  k  should  not  be  reversed 
unless  we  clearly  see  that  it  is  wrong.  As  already  said,  we  are 
rather  inclined  to  think  that,  if  it  were  res  integra  we  should 
find  the  same  way.  We  think,  therefore,  that  the  judgment 
below  should  be  affirmed.  Judgment  affirmed. 

Attorneys  for  plaintiffe :  Jacobs,  North,  £  Vincent,  for  North. 
Attorneys  for  defendants  :  Fbwers  $  Nussey. 

O  2  K.  &  J.,  586 ;  25  L.  J.,  (Ch.),  361.         (*)  Law  Rep.,  5  Eq.,  72. 
O  6  Ex.,  295 ;  20  L.  J.,  (Ex.),  154.  (4)  Law  Rep.,  5  Q.B.,  128. 

O  Ir.  Law  Rep.,  2  Eq.,  222. 

See  in  effect  Contra  Murdoch  v.  Oif-    288) ;  Bat  see  Lajttn  v. Griffith*,  (85  Barb. 
ford,  (18  N.Y.,  28) ;  Ford  v.  Cobb,  (20  N.    58) ;  Shaw  v.  Lenke,  (1  Daly,  488). 
T.,  844) ;  Sheldon  v.  Edwards,  (85  N.  Y., 

END  OF  EASTER  TERM,  1872. 
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366]  *Pbggb  v.  The  Guardians  of  the  Lampeter  Union. 

Law  Reports,  7  Common  Pleas,  866. 

Pauper  Criminal  Lunatic —  Obligation  of  Chiardians  to  maintain  in  Asylum 
8  db  4  Vict.  c.  54,  s.  2 — Parol  Contract  for  Maintenance  of  Lunatic. 

The  2d  section  of  the  3  &  4  Vict.  c.  54  provides  that,  in  the  case  of  a  pauper 
criminal  lunatic  removed  to  an  asylum,  an  order  of  justices  may  be  made  on  the 
guardians  of  the  union  comprising  the  parish  of  the  lunatic's  settlement  to  para 
weekly  sum  for  the  maintenance  of  such  lunatic  in  the  asylum : 

Held,  that  this  section  imposing  on  the  guardians  the  duty  of  paying  for  the 
maintenance  of  such  lunatic,  it  is  competent  for  them  to  waive  the  provision 
requiring  an  order  of  justices,  and  agree  to  pay  a  weekly  sum  for  the  maintenance 
of  the  lunatic  without  any  order. 

A  criminal  lunatic  having  been  removed  to  a  private  asylum  under  a  warrant 
of  the  Secretary  of  State  in  pursuance  of  3  &  4  Vict.  c.  54,  the  guardians  of  the 
L.  union,  to  which  the  lunatic  was  chargeable,  paid  to  the  proprietor  of  such 
asylum  the  sum  of  16*.  a  week  for  the  maintenance  of  the  lunatic  for  fourteen 
years,  though  it  did  not  appear  that  any  order  of  justices  was  ever  made  against 
them : 

Held,  that  under  these  circumstances,  inasmuch  as  the  proprietor  of  the  asylum 
was  bound  to  keep  the  lunatic  until  removed  from  his  custody  in  due  course  of 
law,  it  might  be  inferred  that  the  guardians  had,  before  the  lunatic  was  received 
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into  the  asylum,  without  an  order  of  justices,  entered  into  an  agreement  with  the 
proprietor  to  pay  the  sum  of  16*.  a  week  for  the  maintenance  of  the  lunatic  in  the 
asylum  until  she  was  removed  thence,  and  that  they  could  not  withdraw  from 
such  agreement. 

Declaration  for  money  payable  by  the  defendants  to  the 
plaintiff  for  care,  board,  lodging,  attendance,  and  maintenance, 
bestowed  and  supplied  by  the  plaintiff  on  and  to  Mary  Hughes,  a 
criminal  lunatic,  at  the  request  of  the  defendants,  for  money 
paid,  and  money  found  due  on  accounts  stated. 

Pleas :  1.  Except  as  to  21?.  12s.  3d.,  parcel  of  the  'amount 
claimed,  never  indebted;  as  to  the  said  sum  of  21?.  12s.  3d., 
payment  into  court. 

Issue. 

The  action  was  tried  before  Brain  well,  B.,  at  the  Bristol 
Spring  Assizes,  when  the  facts  appeared  to  be  as  follows  :  The 
action  was  brought  by  the  plaintiff,  the  owner  of  a  private  luna- 
tic asylum  called  the  Vernon  House  Lunatic  Asylum,  to  re- 
cover in  respect  of  the  maintenance  and  care  of  one  Mary 
Hughes,  a  criminal  lunatic,  from  the  25th  of  March,  1871,  to 
the  24th  of  December,  1871,  at  the  rate  of  16s.  a  week.  The 
lunatic  was  accused  of  the  murder  *of  three  of  her  [367 
children,  but  being  found  insane  on  arraignment,  was  ordered 
to  be  detained  during  Her  Majesty's  pleasure,  and  was  ulti- 
mately removed  to  the  plaintiff's  asylum  under  a  warrant  of 
Sir  George  Grey,  one  of  Her  Majesty's  principal  secretaries  of 
state,  dated  the  16th  of  October,  1856.  Such  warrant  recited 
that  the  lunatic  had  been  ordered  by  a  warrant  of  the  Bight  ' 
Honorable  Viscount  Palmerston  to  be  removed  to  the  Amroth 
Castle  Lunatic  Asylum,  in  the  county  of  Pembroke,  and  that 
application  had  been  made  to  Sir  George  Grey  to  order  her  re- 
moval thence  to  the  Vernon  House  Lunatic  Asylum  at  Briton 
Ferry,  in  the  county  of  Glamorgan,  and  in  pursuance  of  the 
Act  of  the  3  &  4  Vict.  c.  54,  for  making  further  provision  for 
the  confinement  and  maintenance  of  insane  prisoners,  autho- 
rized and  required  the  superintendent  of  the  Vernon  House 
Lunatic  Asylum  to  receive  the  lunatic  and  keep  her  in  custody 
in  the  said  Vernon  House  Lunatic  Asylum,  there  to  remain 
until  further  order  should  be  made  therein.  On  the  19th  of 
October,  1856,  the  lunatic  was  received  at  the  Vernon  House 
Asylum,  and  had  remained  there  ever  since.    Down  to  the 
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autumn  of  1869  the  guardians  of  the  Lampeter  Union,  to  which 
the  lunatic  was  chargeable,  regularly  paid  for  her  board  and 
maintenance,  &c.,  the  sum  of  165.  a  week.  But  on  the  19th 
of  October,  1869,  they  directed  their  clerk  to  write  to  the  plaint- 
iff and  inform  him  that  they  would  not  any  longer  pay  at  the 
rate  of  165.  a  week,  but  would  only  pay  Us.  Id.  a  week,  such 
being  the  rate  they  paid  for  the  maintenance,  &c.,  of  lunatics 
at  the  Joint  Counties  Asylum  at  Carmarthen.  The  plaintiff 
refused  to  agree  to  the  deduction.  The  lunatic  remained  at 
the  asylum,  and  the  guardians  refusing  to  pay  the  amount  of 
165.  a  week,  the  present  action  was  brought.  It  was  not  de- 
nied at  the  trial  that  the  charge  of  165.  a  week  was  a  reasona- 
ble charge.  The  amount  paid  into  court  was  the  amount  of 
lis.  Id.  a  week  for  each  of  the  weeks  of  the  period  in  respect 
of  which  the  action  was  brought.  On  these  facts  the  learned 
judge  directed  a  verdict  for  the  defendants,  reserving  leave  to 
the  plaintiff  to  move  to  enter  the  verdict  for  himself  for  the 
amount  of  91.  145.  Id.  being  the  amount  by  which  the  charge 
for  the  lunatic's  maintenance  calculated  at  the  rate  of  I65.  a 
week  would  exceed  the  charge  if  calculated  at  115.  Id.  a  week, 
368]  on  the  ground  that  the  facts  disclosed  ample  *evidence 
of  a  contract  by  the  defendants  to  pay  a  reasonable  sum  to  the 
plaintiff  for  the  maintenance  of  the  lunatic  until  she  was  legally 
discharged  from  his  custody,  the  Court  to  be  at  liberty  to  draw 
inferences  of  fact. 

A  rule  nisi  liad  been  obtained  accordingly. 

Kingdom,  Q.C.,  and  Kinglake,  showed  cause.  There  is  no 
evidence  of  a  contract  to  pay  I65.  a  week  for  the  care  of  this 
lunatic,  for  the  guardians  expressly  declined  to  pay  that  amount. 

[Willes,  J.  Is  not  the  person  receiving  the  charge  of  the 
lunatic  a  constable  pro  hSc  vice,  and  if  the  plaintiff  could  not 
get  rid  of  the  lunatic,  but  was  obliged  under  the  warrant  to 
keep  her  in  his  custody  until  removed  by  due  course  of  law,  did 
not  the  original  arrangement,  which  it  may  well  be  inferred 
from  the  facts  was  entered  into  between  the  guardians  and  the 
plaintiff,  continue  ?] 

It  seems  to  have  been  the  opinion  of  Blackburn,  J.,  in  Brad- 
ford v.  Clerk  of  the  Peace  for  Wills  (*)  that  the  proprietor  of  the 

( »)  Law  Rep.,  8  Q.  B.,  604. 
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asylum  must  keep  the  lunatic  until  removed  by  warrant  else- 
where. That  is,  however,  no  reason  for  inferring  any  continu- 
ing arrangement,  for  a  remedy  is  given  by  the  statute  3  &  4 
Vict.  c.  54,  s.  2,  under  which  the  lunatic  was  sent  to  the  asylum 
If  the  guardians  refused  any  longer  to  pay  the  16s.  a  week,  the 
plaintiff  could  have  gone  before  the  justices  and  obtained  an 
order  on  the  guardians  to  pay  for  the  maintenance  of  the  luna- 
tic; but  a  contract  cannot  be  implied  which  the  guardians  ex- 
pressly repudiated  by  their  letters. 

[Willbs,  J.  The  way  the  case  may  be  put  is,  that  there  was 
originally  a  contract  to  pay  the  16s.  a  week  as  long  as  the  luna- 
tic was  not  removed  from  the  asylum,  where  the  consideration 
would  be  continuing,  and  the  promisor  could  not  withdraw 
from  the  contract,  as  in  the  case  of  Shadwell  v.  ShadweU  (1), 
where  an  uncle  agreed  to  pay  an  annuity  to  his  nephew  if  he 
married  a  certain  lady  ?] 

It  would  be  a  strong  thing  to  hold  that  there  was  a  contract 
in  1856  to  bind  all  successive  guardians.  First,  such  a  contract 
must  be  under  seal;  and,  secondly,  the  guardians  have  no 
power  by  *the  statutes  regulating  the  performance  of  their  [369 
duties  to  enter  into  such  a  contract  The  effect  of  the  case  of 
Nicholson  v.  Bradfield  Union  (*),  which  is  one  of  the  latest  decis- 
ions on  the  subject  of  the  necessity  for  a  contract  under  seal  is, 
that  the  seal  is  dispensed  with  only  where  the  contract  is  within 
the  scope  of  the  ordinary  purposes  of  incorporation,  and  neces- 
sarily incident  to  such  purposes,  or  where  the  benefit  of  the  con- 
tract has  been  adopted.  No  power  is  given  by  the  statutes  re- 
lating to  the  incorporation  of  guardians  to  make  any  contract 
for  the  maintenance  of  pauper  lunatics.  The  only  mode  of 
dealing  with  such  cases  is  by  obtaining  an  order  under  the  2d 
section  of  the  3  &4  Vict.  c.  54.  [They  also  cited  Saunders  v. 
St.  NeoVs  Univn  (8).  ] 

Henry  James,  Q.C>  and  Pinder>  in  support  of  the  rule,  were 
not  called  upon. 

Willes,  J.  This  case  appears  to  me  to  turn  upon  the  effect 
of  the  3  8fc  4  Vict.  c.  54.  By  that  statute,  in  the  event  of  a  per- 
son in  custody  charged  with  the  commission  of  an  offence  ap- 

0  9  C.  B.  (N.S.),  159 ;  80  L.  J.  (C.P.),  145. 
O  Law  Rep.,  1  Q.  B.,  020.  O  8  Q.  B.,  810. 
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pearing  to  be  insane,  an  order  may  be  made  to  send  such  person 
to  a  lunatic  asylum,  to  be  there  detained,  and  in  the  event  of  a 
certificate  being  given,  that  he  or  she  has  become  of  sound  mind, 
a  warrant  is  to  be  issued  by  the  secretary  of  state,  directing  that 
such  person  shall  be  moved  back  to  gaol  to  be  there  kept,  unless 
the  period  of  imprisonment  have  previously  expired,  when  he 
or  she  is  to  be  discharged.  The  secretary  of  state  has  power 
under  this  Act  to  order  persons,  in  such  cases  as  the  present, 
to  be  removed  to  a  private  lunatic  asylum,  inasmuch  as  such  an 
asylum  would  come  within  the  words  "  proper  receptacle  for 
insane  prisoners."  Of  course,  in  general,  the  secretary  of  state 
would,  if  informed  that  the  lunatic  was  a  pauper,  and  if  there 
were  a  public  asylum  to  which  the  guardians  contributed,  con- 
veniently situated,  send  the  lunatic  to  such  public  asylum,  but 
if  there  was  no  such  asylum  convenient,  or  the  secretary  of  state 
had  no  evidence  before  him  that  the  lunatic  was  a  pauper,  he 
might  send  the  lunatic  to  a  private  asylum.  It  is  obviously 
necessary  to  provide  for  the  maintenance  of  persons  so  sent  to 
a  private  asylum.  That  is  done  by  the  2d  section  of  the  Act 
370]  I  do  not  wish  to  be  supposed  to  *say  that  the  proprietor 
of  a  private  lunatic  asylum  is  to  be  bound  to  receive  the  person 
under  the  warrant  against  his  will;  it  is  unnecessary  to  say 
anything  about  that  question,  but  having  once  received  the 
lunatic  he  has  received  a  prisoner  whom  he  is  bound  to  keep 
safely  until  such  prisoner  is  removed  from  his  custody  by  due 
course  of  law.  The  2d  section  provides  for  the  maintenance 
of  the  lunatic  if,  from  such  lunatic's  pecuniary  circumstances 
no  other  means  are  available  for  his  or  her  support. 

In  this  case  I  think  the  inference  must  be  drawn  that  this 
person  was  a  pauper,  inasmuch  as  she  was  in  fact  maintained 
by  the  union  for  about  fourteen  years.  The*2d  section  provides 
in  such  cases  that  the  justices  may  order  the  guardians  to  pay 
all  reasonable  charges  for  inquiring  into  such  person's  sanity, 
and  conveying  him  or  her  to  the  asylum,  and  to  pay  such  weekly 
sums  as  they,  or  any  two  justices,  shall  by  writing  under  their 
hands,  from  time  to  time,  direct  for  his  or  her  maintenance  in 
the  asylum.  This  is  the  machinery  given  by  which  the  liability 
of  the  guardians  is  to  be  enforced.  The  substantial  effect,  how- 
ever, of  the  section,  besides  giving  such  machinery,  is  to  affirm 
the  liability  of  the  guardians  to  provide  for  the  maintenance  of 
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the  pauper  in  such  a  case.  It  was  therefore  necessary  for  the 
defendants,  in  the  ordinary  course  of  their  duties  as  guardians, 
to  maintain  this  pauper,  and  to  enter  into  a  contract  for  the 
purpose.  They  might  waive  the  benefit  of  the  provisions  of  the 
2d  section  which  are  meant  for  their  protection,  on  the  general 
principle  that  a  person  may  waive  the  benefit  of  provisions  ex- 
isting merely  for  his  own  protection  or  benefit,  and  might  sub- 
mit to  the  liability  to  maintain  the  lunatic  without  the  expense 
or  trouble  of  an  order  of  justices.  They  need  not  insist  on  the 
preliminary  inquiry  into  the  question  whether  the  woman  is  a 
pauper  chargeable  to  them,  if  they  be  prepared  to  admit  such 
to  be  the  case.  With  respect  to  the  expenses  the  justices  might 
in  their  discretion  fix  upon  the  amount  which  seemed  to  them 
reasonable,  but  it  was  competent  to  the  guardians  to  ascertain 
for  themselves  what  was  reasonable,  and  waive  the  exercise  of 
the  justices'  discretion  as  to  that  The  necessary  conclusion, 
from  the  fact  of  the  guardians  having  for  so  many  years  paid 
165.  a  week  for  the  maintenance  of  the  lunatic,  in  good  sense  is 
♦that  either  an  order  of  justices  must  have  been  originally  [371 
made  for  that  amount  and  never  varied,  or  that  there  was  some 
agreement  to  which  the  guardians  for  the  time  being  were  par- 
ties, that  if  Pegge  would  receive  the  lunatic  they  would  pay 
either  16s.  a  week  or  a  reasonable  sum,  which  that  amount  is 
found  to  be ;  and  then  if  he  were  bound,  having  received  the 
lunatic,  to  keep  her,  in  which  view  I  am  confirmed  by  the 
opinion  expressed  by  Blackburn,  J.,  the  guardians  could  not 
withdraw  from  the  agreement  that  was  made  with  reference  to 
a  continuous  state  of  things,  and  cut  down  his  remuneration  to 
an  unreasonable,  not  to  say  stingy,  allowance.  Such  an  agree- 
ment would  be  like  that  in  the  case  ofShadweUv.  Skadwell(l),  where 
an  uncle,  in  consideration  that  his  nephew  would  marry  a  cer- 
tain lady,  agreed  to  pay  him  an  annuity  or  the  case  where  a 
man  has  agreed  to  pay  an  annuity  to  a  woman  in  consideration 
that  she  would  support  a  child  (*).  For  these  reasons  I  am  of 
opinion  that  the  rule  should  be  made  absolute. 

Btlbs,  J.    I  am  of  the  same  opinion.    I  think  there  was 

0)9  C.  B.  (N.  S).,  159;  80  L.  J.  (C.P.),    496;  BmUh  v.  Boach,  6  C.  B.  (N.  S.), 
146.  223 ;  28  L.  J.  (C.P.),  287. 

0  Jenring*  v.  Brown,  9  M.  &  W., 

2  Eng.  Rep.]  85 
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clearly  in  point  of  fact,  in  the  first  instance,  a  contract  to  pay 
'"  the  16s.  a  week  for  the  maintenance  of  the  lunatic.     It  was 

within  the  statutory  powers  of  the  guardians,  as  it  appears  to 
me,  to  enter  into  such  a  contract,  and  the  defendants  could  not 
refuse  to  pay  the  stipulated  remuneration  to  the  plaintiff  the 
lunatic  not  being  removed  from  his  asylum. 

It  therefore  seems  to  tne  that  there  is  no  answer  to  this 
action. 

Keating,  J.  I  am  of  the  same  opinion.  It  seems  probable 
that  at  the  commencement  there  must  have  been  some  arrange- 
ment between  the  guardians  and  the  plaintiff  We  must,  I 
think,  make  the  not  very  violent  presumption  that  either  an 
order  of  justices  for  the  maintenance  of  the  lunatic  was  actually 
made,  or  that  there  was  a  dispensation  from  the  necessity  of 
obtaining  such  order.  Perhaps  the  more  probable  view  is,  that 
the  guardians,  being  satisfied  that  the  charge  of  the  mainten- 
ance of  the  lunatic  must  fall  on  them,  arranged  to  pay  without 
an  order  either  165.  a  week  or  a  reasonable  sum,  which  it  was 
372]  admitted  16*.  was.  The  *only  question,  then,  is  whether 
they  were  competent  to  make  the  arrangement,  which  it  is  a 
fair  inference  from  the  facts  that  they  did  make.  For  the 
reasons  given  by  my  Brother  Willes  I  think  they  were  compe- 
tent to  do  so. 

Bide  absolute. 

Attorney  for  plaintiffe :   Wrentmorefor  Jones  £  Carter. 
Attorneys  for  defendants :  Humphries  £  Morgan  for  David 

Lloyd. 

Where  a  son  agreed  to  pay  a  definite  paid  therefor.    Supervisors  v.  Morgan 

sum  per  week  for  the  support  of  his  (2  Keyes,  271). 

father  daring  his  life  it  was  held  he        So  of  a  husband  for  supporting  his 

could  not,  by  giving  a  notice  not  to  sup-  wife  or  children  as  paupers.     Oity  etc 

port  the  father,  terminate  his  liability,  v.  Chase (5 Gray,  28) ;  Inhabitants  v.Tur- 

i  Marks  v.  Blackman  (50  Barb.,  880).  ner  (14  Mass.,  217);  Brown  v.  CuUo* 

j  If  a  county  be  compelled  to  pay  for  (Quincy  Mass.,  166),  according   to  his 

the  care  and  support  of  a  lunatic  it  may  condition  in  life.  Inhabitant*  etc.  v.  WU- 

recover  from  his  committee  the  amount  Hams  (6  Gray,  416). 
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Sale  of  Goods— Memorandum  in  Writing— Statute  of  Frauds 

(29  Car.  2,  e.  8),  4. 17. 

The  plaintiff  on  the  11th  of  January,  1871,  bought  of  the  defendant  a  parcel 
of  wool,  worth  more  than  10?., "  the  whole  to  be  cleared  in  about  twenty-one 
days.1'  A  memorandum  of  the  terms  of  the  bargain  was  handed  by  the  plaintiff 
to  the  defendant.  None  of  the  wool  was  delivered,  and  there  was  no  part  pay- 
ment of  the  price.  On  the  8th  of  February  the  defendant  wrote, "  It  is  now 
twenty-eight  days  since  you  and  I  had  a  deal  for  my  wool,  which  was  for  you 
to  have  taken  all  away  in  twenty-one  days  from  the  time  you  bought  it.  I  do 
not  consider  it  business  to  put  it  off  like  this ;  therefore  I  shall  consider  the  deal 
off,  as  you  have  not  completed  your  part  of  the  contract."  The  plaintiff  had,  in 
fact,  completed  his  part  on  the  true  construction  of  the  contract.  On  the  9th  of 
February,  in  answer  to  the  plaintiff's  request  to  see  a  copy  of  the  contract  con- 
tained in  the  memorandum  of  the  11th  of  January,  the  defendant  wrote  in  these 
terms,  enclosing  a  copy :  "  I  beg  to  enclose  copy  of  your  letter  of  the  11th  of 
January." 
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In  an  action  for  non-delivery  of  the  wool : 

Held  (affirming  the  judgment  of  the  Court  below),  that  the  letter  of  the  9th, 
with  its  enclosure,  taken  in  connection  with  that  of  the  8th,  constituted  an 
unambiguous  recognition  of  the  existence  of  the  contract  and  of  its  terms ;  and 
that  there  was,  therefore,  a  sufficient  memorandum  in  writing  signed  by  the 
defendant  to  satisfy  the  Statute  of  Frauds,  s.  17. 

Appeal  from  the  decision  of  the  Court  of  Exchequer,  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendant  (l). 
280j**(?ar^>  Q.C.  (Shaw  with  him),  argued  for  the  appellant, 
the  defendant,  and  in  addition  to  the  cases  referred  to  in  the 
Court  below  cited  Smith  v.  Surman  (*) ;  Smith  v.  Dixon  f) ; 
Garegan  v.  Richards  (*) ;  Jacob  v.  Kirk  (*) ;  Blackburn  on  Con- 
tract of  Sale,  p.  66. 

Powell,  Q.  C.  ( W.  G.  Harrison  and  -R.  V.  Williams  with  him), 
for  the  plaintiff,  was  not  called  on. 

Willbs,  J.  I  am  of  opinion  that  the  judgment  of  the 
Court  below  was  right.  The  action  was  brought  for  the  non- 
delivery of  wool,  alleged  to  have  been  sold  to  the  plaintiff  on 
the  11th  of  January,  1871 ;  and  there  is  no  doubt  that  a  bargain 
was  made  on  that  day.  The  question  is  whether  it  was  suffi- 
ciently backed  by  a  memorandum  in  writing,  which  was 
necessary  under  the  Statute  of  Frauds,  s.  17,  the  wool  being 
worth  more  than  101.  and  there  having  been  no  delivery  either 
of  the  whole  or  in  part,  and  no  part  payment.  Now  it  is  cer- 
tain there  was  a  contract,  and  in  the  first  instance,  a  memoran- 
dum of  it  signed  by  the  plaintiff  and  assented  to  by  the  defend- 
ant. The  defendant  therefore  could  have  treated  the  contract 
as  binding.  For  as  regarded  the  chargeability  of  the  plaintiff, 
the  memorandum  signed  by  him  and  assented  to  by  parol  by 
the  defendant,  would  be  sufficient  So  it  was  decided  in  this 
court  not  long  since,  in  a  case  (e)  where  we  approved  the  judg- 
ment of  the  Court  of  Common  Pleas  in  Smith  v.  Neale  C). 

But  the  memorandum,  though  binding  on  the  plaintiff, 
was  not  then  binding  on  the  defendant  because  he  had 
not  signed  it,  and  the  question  before  us  is,  whether  the 

C)  Reported,  1  Eng.  Rep.,  185.  (*)  2  Moo.  &  R.,  221. 

O&B.  AC,  561.  OBrnuB  v.  Pickdoy,  Law  Bep.,  t 

(■)  8  Jur.  770.  Ex.,  342. 

(*)  15  L.  T.  (N.S.),  252.  O  2  C.  B.  (N.S.),  67 ;  26  L.  J.  (C J\),  14&. 
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letters  signed  by  him,  which  afterwards  passed,  constitute 
a  sufficient  recognition  of  the  contract  by  him.  On  the  7th 
of  February  the  plaintiff  wrote  a  letter  clearly  referring  to 
the  contract,  and  showing  a  willingness  on  his  part  to  fulfil 
it.  The  defendant  answers  on  the  8th,  and  in  the  course  of 
his  letter  says*:  "  I  shall  consider  the  deal  off  as  you  have  not 
completed  your  part  of  the  contract,"  writing  of  the  deal  be- 
tween them  as  a  contract.  Now  it  appears  to  me  that  having 
regard  to  the  cases  of  Shortrede  v.  Cheek  (*)  and  Macdonald  v. 
*Longboitom  (*)  it  might  be  well  worth  considering  whe-  [281 
ther  evidence  would  not  have  been  admissible  to  show  that  the 
contract  referred  to  in  the  letter  of  the  8th  of  February  was  the 
bargain  made  on  the  11th  of  January.  In  the  former  case  it 
was  held  that  the  words  "  the  promissory  note "  used  in  a 
memorandum  of  a  guarantee  might  be  proved  to  refer  to  a  cer- 
tain  promissory  note  made  by  the  defendant's  son  and  payable 
to  the  plaintiff.  In  the  latter,  evidence  was  admitted  to  show 
that  the  words, "  your  wool,"  referred  to  certain  particular  wool 
which  the  plaintiff  had  under  his  control  at  the  time  of  the  con- 
tract And  here  it  might,  I  think,  well  be  contended  that  the 
"  contract,"  mentioned  in  the  letter  of  the  8th,  might  have  been 
shown  to  be  the  contract  of  the  11th  of  January,  and  then  that 
letter  on  the  principle  that  verba  relata  in  esse  videntur,  would 
itself  be  sufficient.  But  we  need  not  decide  this  point,  because 
we  have  also  the  letter  of  the  9th  of  February  sent  by  the  de- 
fendant to  the  plaintiff,  and  inclosing  a  copy  "  of  your  letter  of 
the  11th  of  January."  The  copy  inclosed  is  in  fact  a  copy  of 
the  memorandum  of  that  date ;  and  it  may  be  that  this  also 
would  be  quite  enough  on  the  same  principle  that  a  printed 
name  on  an  invoice  has  been  held  a  sufficient  signature  (8). 
However  this  may  be,  I  am  of  opinion  that  the  letters  of  the 
defendant  of  the  8th  and  9th  of  February  satisfy  the  Statute  of 
Frauds.  They  amount  to  this.  The  defendant  says  :  "  I  did 
enter  into  a  contract  with  you  on  the  11th  of  January,  but 
I  will  not  perform  it  for  a  particular  reason,  and  in  order  to 
show  that  my  construction  of  the  contract  is  the  correct  one,  I 
forward  you  a  copy  of  its  terms."  This  is  a  sufficient  admission 
and  the  fact  that  it  was  accompanied  by  a  repudiation  of  the 

(i)  1  Ad.  &  E„  57.  298 ;  29  L.  J.  (Q.B.),  256. 

O  1  E.  &  E.,  977,987 ;  28  L.  J.  (Q.B.),       (■)  Schneider  v.  2Torri$,%  M.  &  S.,286. 
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obligation  to  perform  the  contract,  does  not  prevent  its  being 
used  as  an  admission.  That  was  decided  in  the  two  cases  re- 
ferred to  in  the  Court  of  Common  Pleas  of  Bailey  v.  Sweeting  (l) 
and  Wilkinson  v.  Evans  (*).  The  judgment  must  therefore  be 
affirmed. 

Byles,  J.  I  am  of  the  same  opinion  as  to  the  letter  of  the 
9th  of  February,  and  I  base  my  decision  upon  that  ground. 

Blackburn,  J.  I  give  no  opinion  as  to  whether  the  letters 
either  of  the  8th  and  9th  of  February  taken  singly  would  con- 
282]  stitute  ^sufficient  memorandum  to  bind  the  defendant. 
But  I  am  clearly  of  opinion  that  the  two  taken  together  are 
enough.  First,  we  have  a  contract  made  on  the  11th  of  Janu- 
ary. Then  on  the  8th  of  February  there  is  a  record  of  its  ex- 
istence in  the  defendant's  letter  where  he  refers  distinctly  to  the 
contract,  and  wishes  to  escape  performance  upon  the  grounds 
mentioned.  Immediately  afterwards  he  encloses  a  copy  of  the 
contract,  stating  that  he  sends  a  copy  of  u  your  letter  of  the 
11th  of  January,"  and  these  words  must  necessarily  refer  to  a 
copy  of  the  memorandum  of  the  bargain.  Taking  the  two  let- 
ters together,  therefore,  I  have  no  doubt  that  the  defendant  is 
bound  under  the  17th  section  of  the  statute. 

I  may  add  with  reference  to  the  statement  read  from  Black- 
burn on  the  contract  of  sale,  p.  66,  to  the  effect  that  "  it  seems 
difficult  on  principle  to  see  how  an  admission  of  the  terms  of  a 
bargain  signed  for  the  express  purpose  of  repudiation  can  be 
considered  a  memorandum  to  make  the  contract  goocf,"  that  the 
point  has  been  clearly  settled  since  the  publication  of  that  book 
by  the  decisions  of  the  Court  of  Common  Pleas,  which  have  been 
referred  to,  and  from  which  I  do  not  see  any  reason  to  dissent ; 
the  rule  they  establish  is  as  logical  and  more  convenient  than 
that  suggested  by  myself. 

Keating,  J.,  concurred. 

Lush,  J.  I  am  of  the  same  opinion.  If  Mr.  Garth's  con- 
struction of  the  letter  of  the  8th  of  February  were  correct,  then, 
no  doubt,  neither  that  nor  the  letter  of  the  9th  of  February 

0  9  C.  B.  (N.S.).  848 ;  80  L.  J.  (C.P.),  150.  (■)  Law  Rep.,  1  C.  P.,  407. 
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would  suffice.  But  I  do  not  think  his  construction  is  the  true 
one.  The  defendant  did  not  say,  "  There  is  no  contract,"  but, 
"  there  is  a  contract,  which  I  insist  ought  to  be  construed  in  a 
particular  manner."  The  letter,  therefore,  was  really  an  au- 
thentication of  the  contract.  That  being  so,  I  think  there  was 
sufficient  evidence  of  a  memorandum  in  writing. 

Brbtt,  J.  I  think  the  letter  of  the  9th  of  February  is  alone 
enough.  It  appears  to  me  that  the  case  is  just  as  though  the 
plaintiff  and  defendant  had  been  disputing  about  the  terms  of 
the  contract,  and  that  the  defendant"  had  said  at  last,  "  I  will 
prove  my  view  because  I  will  send  you  a  copy  of  the  memoran- 
dum of  the  terms  of  our  bargain,  and  you  will  then  see  that  I 
am  right ;"  and  ^thereupon  he  does  enclose  a  copy  in  a  [283 
letter  signed  by  himself.  If  the  plaintiff  had  been  obliged  to 
rely  solely  on  the  letter  of  the  8th  I  should  have  had  considera- 
ble doubt.  I  do  not  give  any  decided  opinion  upon  this  point, 
but  it  certainly  seems  to  me  that  the  letter  does  not  refer  dis- 
tinctly to  the  contract  of  the  11th  of  January,  and  moreover  it 
differs  in  its  terms  from  that  contract. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Boy  ft  CartwrighL 
Attorney  for  defendant:   Woodard. 
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Hedges  v.  Tagg. 

Law  Reports,  7  Exchequer,  288. 

Seduction —  Matter  and  Servant— Loss  of  Service — Service  at  Period  of 

Seduction  and  Confinement 

The  plaintiffs  daughter  was  in  service  as  a  governess,  and  was  seduced  by 
the  defendant  whilst  on  a  three  days'  visit,  with  her  employer's  permission,  to 
the  plaintiff,  her  mother.  During  her  visit  she  gave  some  assistance  in  house- 
hold duties.    At  the  time  of  her  confinement  she  was  in  the  service  of  another 
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employer,  and  afterwards  returned  home  to  her  mother.  In  an  action  for  her 
seduction  brought  by  the  mother : 

Held  (by  Kelly,  C.B.,  Martin,  Bramwell,  and  Channel,  BB.),  that  there  was  no 
evidence  of  service  at  the  time  of  the  seduction  ;  and  that,  therefore,  the  action 
was  not  maintainable.  * 

By  Kelly,  C.B.,  and  Martin  and  Bramwell,  BB.,  that  the  action  must  also  fail 
on  the  ground  that  the  confinement  did  not  take  place  whilst  the  daughter  was 
in  the  plaintiff's  service. 

Declaration  for  seduction  of  the  plaintiff's  daughter,  then 
being  the  servant  of  the  plaintiff,  whereby,  Ac. 

Pleas :  1,  Not  guilty ;  2,  a  denial  that  the  daughter  was  the 
servant  of  the  plaintiff.    Issue* 

At  the  trial  before  Kelly,  C.B.,  at  the  Guildhall  sittings  after 
Easter  Term  last,  it  was  proved  that  the  seduction  took  place 
on  the  18th  of  August,  1870.  The  daughter  was  at  that  time 
in  place  as  a  governess,  but  was  on  a  three  days'  visit  to  her 
mother,  the  plaintiff,  with  her  employer's  permission.  One  of 
the  terms  of  her  contract  was,  that  she  should  be  at  liberty  to 
return  home  for  her  holidays  at  certain  times  of  the  ye&r ;  but 
284]  the  visit  in  question  *was  not  during  the  holiday  time, 
but  was  an  exceptional  leave  of  absence  granted  for  a  par- 
ticular purpose,  to  enable  her  to  go  to  see  some  races  at  Oxford. 
Whilst  she  was  at  home  for  these  three  days  she  assisted  in  do- 
mestic duties.  When  her  confinement  took  place,  she  was  in 
the  service  of  another  employer,  by  whom  she  was  dismissed. 
She  then  returned  home  to  her  mother. 

A  verdict  was  returned  for  the  plaintiff  for  1752.,  with  leave 
to  move  to  enter  a  verdict  for  the  defendant,  if  the  Court  should 
be  of  opinion  that  there  was  no  evidence  of  service ;  and  a  rule 
was  obtained  accordingly. 

Huddkston,Q.C.y  and  PhUbrick,  showed  cause.  The  action  of 
seduction  is  founded  upon  a  loss  of  service ;  but,  according  to 
the  authorities,  the  performance  of  almost  any  duties,  however 
light,  is  evidence  of  service.  Here  the  daughter  was  under  the 
plaintiff's  roof  when  seduced,  and  though  only  on  a  visit,  made 
herself  useful  in  the  house.  Moreover,  where  the  relation  of 
parent  and  child  exists,  the  law  does  not  require  proof  of  actual 
service.  In  Terry  v.  Hutchinson  (*)  constructive  service  was  held 
sufficient.    There  the  daughter,  when  seduced,  was  on  her  way 

O  Law  Rep.,  8  Q.B.,  599. 
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home  from  an  employer  who  had  dismissed  her.  Yet  the 
action  was  held  maintainable.  This  case  is  different  in  one 
respect,  because  here  the  service  with  the  employer  was 
not  terminated,  as  it  was  there.  But  there  is  nothing  incon- 
sistent in  the  two  services  existing  together.  With  regard 
to  the  confinement  taking  place  away  from  home,  that  is 
immaterial.  It  is  enough  if  the  relation  of  master  and  ser- 
vant existed  at  the  time  of  the  seduction.  Thompson  v.  Boss  Q) 
is  distinguishable.  There  the  daughter  was  merely  at  home 
accidentally.  Here  the  visit  was  by  hpr  mistress's  permission, 
and  during  the  visit  her  contract  of  service  with  her  mistress 
had,  in  fact,  been  suspended,  so  as  to  make  a  new  contract 
possible.  In  Manley  v.  Field  (*)  the  person  seduced  was  the 
real  head  of  tbe  house,  her  father  being  her  guest,  and  on  that 
ground  the  action  failed.  [They  also  cited  JSist  v.  Faux  (8) ; 
Dams  v.  Williams  (4).] 

*  Parry,  SerjL,  and  J.  0.  GriffUs,  were  not  called  on  to  [285 
support  8ie  rule. 

Kelly,  C.  B.  I  regret  to  have  to  come  to  the  conclusion 
that  this  rule  must  be  made  absolute.  It  has  been  truly  said 
the  action  of  seduction  is  founded  on  a  fiction ;  but  for  that 
fiction  there  must  be  some  foundation,  however  slender,  in 
fact.  In  order  to  entitle  a  plaintiff  to  maintain  the  action, 
there  must  be  in  some  shape  or  other  the  relation  of  master 
and  servant  existing  between  the  plaintiff  and  the  person  seduced 
at  the  time  when  the  seduction  takes  place.  Now,  in  the  cases 
cited  the  person  seduced  had  been  in  the  service  of  persons 
other  than  the  plaintiff;  but  at  the  time  of  the  seduction  that 
relation  had  ceased.  For  example,  in  the  case  of  Terry  v.  Hutch- 
inson 0,  the  daughter  of  the  plaintiff  had  quitted  the  service  in 
which  she  had  been ;  and  it  was  held  that  the  one  service  hav- 
ing ended,  a  fresh  service  with  her  father  immediately  began. 
But  here,  beyond  all  doubt,  a  relation  of  service  existed,  when 
the  seduction  took  place,  between  the  plaintiff's  daughter  and 
the  lady  in  whose  employment  she  was  engaged.  It  is  true 
that  part  of  the  contract  was,  that  she  was  to  go  home  for  the 

O  5  H.  &  N.,  16 ;  29  L.  J.  (Ex.),  1.  O  4  B.  &  S,  409 ;  82  L.J.  (Q.B:),  888. 

O  7  C.  B.  (N.S.),  96 ;  29  L.  J.  (C.P.),  79.       (4)  10  Q.B.,  726 ;  14  L. J.  (Q.B.),  889. 

O  Law  Rep.,  8  Q.B.,  699. 

2  Eng.  Rep.]  86 
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holidays.  But  the  seduction  did  not  take  place  during  the 
holidays.  If  it  had,  the  case  might  have  been  different,  and 
we  might  possibly  have  been  justified  in  holding  that  the  rela- 
tion of  service  was  temporarily  constituted  between  the  plaint- 
iff and  her  daughter.  Upon  this  point,  however,  I  give  no 
opinion.  For  it  is  quite  unnecessary  to  decide  it,  as  the  plaint- 
iff's  daughter  was  only  at  home  by  her  mistress's  permission 
for  a  three  days'  visit,  to  attend  the  Oxford  races. 

Then,  it  is  contended  that  the  two  services  may  co-exist  So 
they  may,  but  not  unless  by  the  contract  the  person  employed 
is  to  be  at  the  same  time  under  the  orders  of  two  different 
people ;  and  here  there  is  no  ground  for  such  a  contention. 

Moreover,  the  consequences  of  the  wrongful  act  did  not 
manifest  themselves  while  the  plaintiff's  daughter  was  at  home. 
She  was,  at  the  time  of  her  confinement,  in  a  place  again ;  so 
that,  on  this  ground  also,  the  action  fails.  There  was  no  loss 
of  service  to  her  mother,  by  reason  of  her  inability  to  work.  A 
nonsuit,  must,  therefore,  be  entered. 

286]  *Martin,  B.  I  am  of  the  same  opinion.  The  action  is 
not  maintainable,  in  my  judgment,  on  two  grounds.  First,  the 
plaintiff's  daughter  was  not  in  her  service  when  the  seduction 
topk  place ;  and,  secondly,  there  has  been  no  loss  of  service, 
for  the  daughter  was  confined  whilst  in  the  employment  of 
another  person. 

Bramwell,  B.  I  am  entirely  of  the  same  opinion.  There 
was  no  service  at  the  time  of  the  seduction ;  and,  secondly,  there 
was  no  loss  of  service  to  the  plaintiff.  When  the  daughter 
went  home  it  was  after  her  confinement,  and  she  was  received 
by  the  plaintiff  with  the  knowledge  that  she  had  been  confined. 
Any  incapability  she  might  then  be  suffering  from  was  one 
which,  before  receiving  her  back,  the  plaintiff  was  aware  of; 
and  she  has  no  more  right  to  complain  of  it,  or  to  bring  an  ac- 
tion against  the  seducer  on  account  of  it,  than  a  person  who 
employed  a  man  disabled  by  a  wound  would  have  to  complain 
of  the  wound,  or  to  bring  an  action  against  the  man  who  in- 
flicted it.  I  quite  concur  with,  and  adopt,  Lord  Denman's 
view  in  Davits  v.   Williams  (l),  that  no  action  can  be  brought 

O  10  Q.  B.,  735 ;  16  L.J.  (Q.B.),  369. 
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under  such  circumstances.  We  have  been  pressed  with  the 
authority  of  Terry  v.  Hutchinson  (*),  but  that  case  does  not  gov- 
ern this  one.  The  Chief  Justice  there  says :  "  It  must  be  taken, 
that  when  the  daughter  entered  the  service  she  had  the  inten- 
tion to  return  to  her  father  upon  its  termination  ;"  and  that 
being  so,  the  Court  may  have  well  been  warranted  in  assum- 
ing that  the  daughter's  service  with  her  parents  began  from  the 
moment  her  other  engagement  terminated.  I  infer,  too,  from 
the  report  that  she  had  not  only  the  intention  to  return,  but 
did  return  in  fact,  and  remained  at  home  until  she  was  de- 
livered. 

Channell,  B.  I  also  think  the  rule  should  be  made  abso- 
lute. But  I  base  my  judgment  on  the  first  ground  only.  I 
cannot  see  any  evidence  of  service  at  the  time  of  the  seduction. 
On  the  second  point  I  give  no  opinion. 

Rule  absolute. 

Attorneys  for  plaintiff:  PownaU,  Son,  Gross,  ft  Knott. 
Attorneys  for  defendant :  Hurford  ft  Taylor. 

O  Law  Rep.,  8  Q.B.,  599. 

The  gist  of  the  action  for  seduction  she  is  not  residing  as  a  hired  servant 

is  the  loss  of  services.    The  plaintiff  elsewhere.    To  support  the  action  there 

must  have  a  legal  right  to  command  the  must  be  some  appearance,  at  least,  of  the 

services  of  the  female  at  his  pleasure,  relation  of    master  and  servant   still 

A  step-father  not  being  entitled  to  the  subsisting  between  the  father  and  his 

services  of  the  daughter  of  his  wife  can-  daughter.    Anonymous,  1  Smith,  Eng. 

not  recover  where  the  daughter  was  not  Rep.  888. 

in  his  actual  service  at  the  time  of  the  Otherwise  where  the  daughter  per- 

injury  although  she  return  to  his  house  forms  all  the  duties  of  a  servant  and 

and  is  there  confined.  all  domestic  offices  in  her  father's  house 

Bariley  v.  Bkhtmyer,  (4  N.  Y.,  88).  though  she  does  not  actually  sleep  in  the 

Otherwise  where  the  step  daughter  house.   Maun  v.  Barrett  (6  Esp.  N.  P. 

actually  resided  in  the  family,  of  the  82). 

step  father  at  the  time  of 'the  seduction.  If  the  father  be  dead  at  the  time  of 

Bracy  v.  Kibbe,  (81  Barb.,  278).  the  seduction  the  mother  may  sustain 

The  action  will  lie  on  behalf  of  any  the  action,  if  the  daughter  be  a  minor. 

one  who  stands  in  loco  parentis.    Bracy  Gray  v.  Durland  (50  Barb.  100).    Badg- 

▼.  Kibbe,  (81  Barb.,  275-6.    2  Green  Ev.,  ley  v.  Becker,  (44  Barb.  577). 

sec.  578).  Otherwise  if  the  father  be  living  at 

But  no  action  lies  at  the  suit  of  a  the  seduction  but  die  before  the  lying  in 

father  for  seducing  his  daughter  over  of  the  daughter.    George  v.  Van  Horn  (9 

21  years  of  age  when  the  daughter  does  Barb.  523) ;  Vcisel  v.  Ode  (10  Missouri, 

not  reside  in  the  father's  family,  and  has  184) . 

no  intention  of  returning  to  it  although  Nor  does  the  action  survive  to  the 
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representatives  of  the  father.    George  v.  of  the  seduction,  notwithstanding  the 

Van  Horn,  (9  Barb.,  528).  services  performed  by  her  were  of  the 

If  the  daughter  be  a  minor,  and  the  most  trivial  character, 

parent  have  a  right  to  command,  the  Badgeley  v.  Decker,  (44  Barb.,  571),  2 

services  at  any  time,  as  if  she  be  in  the  Greenl,  Ev.  sec.  573.    IngersoUv.  Inger- 

temporary  employment  of  another  with  soil,  (47  Barb.,  47) ;  and  this  though  she 

the  parent's  assent  the  action  lies.   Gray  was  temporarily  absent  at  the  time  of 

y.  Dwrland,  (50  Barb,  100) ;  MvloehaU  the  seduction. 

v.  MUward,  (11,  N.  Y.,  348) ;   Clark  v.  Lipe  v.  Msenlord,  82  N.  T.,  229, 729. 

Fitch,  (2  Wend.,  459) ;  Terry  v.  Hutch-  The  action  lies  though  there  be  no 

inson,  (L.  R.,  8  Queen's  Bench,  599).  pregnancy  if  there  be  a  direct  loss  of 

Bean*  v.   WaUon,  (L.  R.,  2  C.  P.,  615).  service,  as  illness  from  a  venereal  disease 

IngersoU  v.  Miller,  (47  Barb.,  47).  communicated  by  the  defendant.    White 

Otherwise  if  the  daughter  was  ap-  v.  NeUis»(Z\  N.  Y.,  405, 31  Barb.,  279). 

prenticed  to  defendant  at  the  time  of  Otherwise  if  the  loss  of  service  be  not 

the  seduction.  Dam  v.  Wykoff,  (7  N.  Y.,  directly  but  remotely  the  result  of  the 

191).  intercourse;  as  if  illness,  from  shame, 

Unless  he  procured  her  to  be  ap-  follow  an  exposure.    Knight  v.  Wilcc* 

prenticed  to  him  with  the  fraudulent  (14  N.  Y.,  418). 

design  of  seducing  her.  Dain  v.  Wykoff,  So  the  action  lies  where  pregnancy 

(18  N.  Y.,  47) ;  Spaight  v.  Ottoiera,  (2  follows   the   connection    though    the 

Starkie,  498,  2  Greenl,  Ev.  sec.  573).  daughter    die   within    four    months 

A  parent  may  maintain  the  action  thereof.   IngersoU  v.  M&er,  (47  Barb., 

although  the  daughter  be  over  twenty-  47). 
one,  if  she  be  in  his  family  at  the  time 


1871.  June  23.    1872   May  22. 

161]  *Bechbrvaisb  v.  Lewis. 

Law  Journal  Reports,  41,  N.  S.,  161. 

Equitable  Defence — Promissory  Note — Principal  and  Surety  Setoff. 

It  is  a  good  equitable  defence  to  an  action  against  the  maker  of  a  promissory 
note,  that  the  note  was  made  by  the  defendant  and  R.  jpintly  and  severally,  that 
the  defendant,  as  the  plaintiff  knew,  was  only  surety  for  R.,  that  after- 
wards, without  the  defendant's  consent,  the  plaintiff  became  indebted  to  R.t  in 
an  amount  equal  to  that  of  the  note  and  all  moneys  due  from  R.,  in  the  follow- 
ing way,  namely,  that  the  plaintiff  and  R.  were  partners,  and  the  plaintiff  sold 
to  R.  his  interest  in  the  partnership  debts,  and  the  note  was  to  secure  part  of  the 
price,  but  the  plaintiff  received  a  large  part  of  the  debts  though  he  knew  that 
the  defendant  made  the  note  in  consideration  that  R.  should  receive  them. 

The  declaration  alleged  that  the  defendant,  on  the  7th  of 
October,  1864,  by  his  promissory  note  now  overdue,  promised 
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to  pay  to  the  pl&intifF  230J.  7s.  6d.  three  months  after  date,  but 
did  not  pay  the  same. 

The  defendant  pleaded,  first,  that  the  said  note  was  not  made 
by  him  alone,  but  was  made  by  him  and  T.  Rowe,  and  that  he 
and  the  said  T.  Eowe  thereby  jointly  and  severally  promised 
to  pay  the  said  sum  of  230?.  7s.  6d.  three  months  after  date,  and 
that  Afterwards  and  before  this  suit  the  said  T.  Rowe  satisfied 
and  discharged  the  said  note  by  payment ;  and,  secondly,  as 
follows:  And  for  a  second  plea  the  defendant,  by  way  of 
defence  on  equitable  grounds,  repeats  the  allegation  in  the  first 
plea  as  to  the  note  being  a  joint  and  several  note,  and  the 
defendant  says  that  the  said  note  was  made  for  and  on  account 
and  in  payment  of  a  sum  of  230/.  7s.  6d,  which  the  said  T. 
Rowe  had  agreed  to  pay  to  the  plaintiff,  and  for  the  payment 
of  which  he,  the  defendant,  was  not  in  any  respect  liable  other- 
wise than  as  surety  for  the  said  T.  Rowe,  and  the  defendant 
says  that  he  joined  in  making  the  said  note  as  aforesaid  only  as 
surety  for  the  said  T.  Rowe  as  the  plaintiff  at  the  time  of  the 
making  of  the  said  note  well  knew,  and  the  defendant  says 
that  the  plaintiff,  after  the  making  of  the  said  note,  in  the  life- 
time of  the  said  T.  Rowe,  became  and,  at  the  time  of  the 
death  of  the  said  T.  Rowe,  which  took  place  before  this  suit, 
was  indebted  to  the  said  T.  Rowe  in  an  amount  equal  to  the 
amount  of  the  said  note  and  of  all  other  moneys  due  from  the 
said  T.  Rowe  to  the  plaintiff,  which  amount  so  due  from  the 
plaintiff  at  the  commencement  of  this  suit  continued  to  be  and 
still  is  wholly  unsatisfied  and  due  from  the  plaintiff,  and  the 
defendant  says  that  the  plaintiff  became  so  indebted  as  afore- 
said to  the  said  T.  Rowe  without  the  consent  of  the  defendant 
and  thereby  without  the  defendant's  consent  prevented  him- 
self from  recovering  from  the  said  T.  Rowe,  in  his  lifetime  or 
from  his  personal  representatives  since  his  death,  the  amount 
of  the  said  note.  And  the  defendant  further  says  that  the  day 
on  which  the  said  note  became  due  and  payable  elapsed  in  the 
lifetime  of  the  said  T.  Rowe.  And  the  defendant  further  says 
that  the  plaintiff  became  indebted  to  the  said  T.  Rowe,  as 
aforesaid,  in  manner  following :  that  is  to  say,  the  plaintiff  and 
the  said  T.  Rowe  were  partners,  and  certain  debts  were  due  to 
them  as  partners,  and  the  plaintiff  sold  to  the  said  T.  Rowe, 
amongst  other  things,  all  his,  the  plaintiff's,  interest  in  and 
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title  to  the  said  debts  for  a  certain  price,  and  the  said  note  was 
made  as  aforesaid  in  renewal  of  another  note,  payable  to  the 
plaintiff,  made  by  the  same  parties,  which  last  mentioned  note 
was  made  by  the  said  makers  thereof,  and  was  received  by  the 
plaintiff  to  secure  payment  of  part  of  the  said  price,  and  the 
defendant  says  that  the  plaintiff  afterwards  received  great  part 
of  the  said  debts  which  he  so  sold  to  the  said  T.  Eowe,  and  to 
the  whole  of  which,  by  virtue  of  the  said  sale,  the  said  T.  Rowe 
was  entitled,  and  the  plaintiff  in  manner  aforesaid  became  in- 
debted to  the  said  T.  Rowe  in  the  amount  which  he  so  re- 
ceived ;  and  the  defendant  says  that  he  joined  in  making  the, 
said  note  relying  on  the  said  sale  and  in  the  faith  and  in  the 
expectation  and  in  consideration  that  the  plaintiff  would  allow 
162]  the  s^d  T.  Rowe  to  receive  *the  said  debts  [and  for  no 
other  consideration  or  value,]  which  the  plaintiff,  at  the  time 
of  making  the  said  notes,  well  knew.  To  this  second  plea 
there  was  a  demurrer. 

The  words  within  brackets  were  added  during  the  argument 

J.  Brown  {Macrae  Moir  with  him),  in  support  of  the  de- 
murrer, contended  that  the  plea  only  showed  a  statutory  right 
of  set-off  in  Rowe,  the  exercise  of  which  was  optional,  and  that 
this  afforded  no  defence  for  the  surety. 

Bowen,  in  support  of  the  plea,  contended  that  such  a  defence 
in  equity  was  disclosed  as  was  available  under  an  equitable 
plea. 

The  following  authorities  were  cited:  Chitty  on  Contracts, 
8th  edition,  772,  Isberg  v.  Bowden  ('),•  Oulds  v.  Harrison  (*), 
Qreenough  v.  M'CUUand  (*)  Exparie  Hanson  (*),  Marcon  v. 
Bloxam  (*),  Wodehouse  v.  Farebrother  (•)  and  Cochrane  v.  Greene  (*). 

Cur.  adv.vult. 

The  judgment  of  the  Court  (*)  stood  over  till  the  parties 

O  8  Exch.  Rep.,  852;  8.  c.  22  Law  J.  f)  11  Exch.  Rep.,  686;  ft.  c.  25  Law 

Rep.,  (N.S.)  Exch.  822.  J.  Rep.  (N.S.)  Exch.,  198. 

(•)  10  Exch.  Rep.,  572;  b.  c.  24  Law  (■)  5  E.  &  B.,  277 ;  s.  c.  26  Law  J. 

J.  Rep.,  (N.S.)  Exch.,  66.  Rep.  (N.S.)  Q.  B.,  18. 

(■)  2  E.  &  E.,  424;  s.  c.  80  Law  J.  (T)  9  Com.  B.  Rep.  (N.S.),  448;  s.c.80 

Rep.,  (N.S.)  Q.  B.,  15.  Law  J.  Rep.  (N.S.),  C.  P.,  97. 

(*)  12  Ves.,  846.  O  WUles,  J. ;  Keating,  J. ;  Montague 

Smith,  J. 
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should  agree  as  to  the  facts  or  the  same  be  decided,  and  a 
verdict  having  been  found  for  the  defendant  on  the  plea,  and 
the  Court  having  this  day  (the  22nd  of  May)  discharged  a  rule 
obtained  by  the  plaintiff  to  set  it  aside,  judgment  on  the  de- 
murrer was  now  delivered  by 

"Wilms,  J.  —  A  surety  has  a  right  as  against  the  creditor 
when  he  has  paid  the  debt  to  have  for  reimbursement  the 
benefit  of  all  securities  which  the  creditor  holds  against  the 
principal  This  alone  would  not  help  the  defendant  here 
J>ecause  he  has  not  nor  has  the  principal  actually  paid  the 
creditor,  and  in  our  law  set-off  is  not  regarded  as  an  extinction 
of  the  debt  between  the  parties.  The  surety,  however,  has 
another  right,  viz.,  that  as  soon  as  his  obligation  to  pay  becomes 
absolute  he  has  a  right  in  equity  to  be  exonerated  by  his 
principal.  Thus  we  have  a  creditor  who  is  equally  liable  to 
his  principal  as  the  principal  to  him,  and  against  whom  the 
principal  has  a  good  defence  in  law  and  equity  and  a  surety 
who  is  entitled  in  equity  to  call  upon  the  principal  to  exonerate 
him.  In  this  state  of  things  we  are  bound  to  conclude  that  the 
surety  has  a  defence  in  equity  against  the  creditor,  and  we  are 
justified  in  doing  so  by  the  authority  of  the  civil  law  alluded 
to  in  the  course  of  the  argument,  found  in  Dig.  Lib.  xvi.,  Tit. 
ii.,  sect  4, "  Verum  est,  quod  et  Neratio  placebat,  et  Pomponius 
ait,  ipso  jure  eo  minus  fidejussorem  ex  omni  contractu  debere, 
quod  ex  compensatione  reus  retinere  potest :  sicut  enim  cum 
totum  peto  a  reo,  male  peto,  ita  et  fidejussor  non  tenetur  ipso 
jure  in  mqjorem  quantitatem,  quam  reus  condemnari  potest" 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff :  M tiler  ft  Miller. 
Attorneys  for  defendant :  T.  H.  Smith. 

The  accommodation   endorser  of  a  sideration  of  the  contract  on  which  the 

note  given  for  chattels  sold  cannot,  at  action  is  founded,  bat  is  the  setting  off 

law,  avail  himself  of  a  breach  of  war-  of  one  distinct  claim  against  another, 

ranty,  as  to  the  quality  of  such  chat-  In  such  case,  it  is  the  right  of  the 

tela,  by  way  of  defence,  recoupment  or  principal  to  set  up  a  counterclaim,  if 

counter  claim.    Such  a  defence  does  sued,  or  to  bring  Mb  separate  action,  and 

not  rest  upon  the  failure  of  the  con-  the  surety  cannot  make  the  election 
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for  the  principal,  or  do  anything  to  Halsey,  (4  Abb.,  897);  the  set-off  may 

impair  his  right  of  recovery  in  a  sepa-  be  made  if  the  principal  be  a  party, 
rate  action.  Newell  v.  Salmons,  (22  Barb.,  647). 

Gillespie  v.  Torrance,  (7  Abb.,  462,  4        In  a  suit  against  sureties  on  a  note 

Bosw.,  36,  25  N.  Y.,  806) ;  Lafarge  v.  given  for  a  slave  they  may  set  up  a 

Halsey,  (4  Abb.,  897,    1  Bosw.    171) ;  breach  of  warranty  of  soundness,  in  de- 

Tylerv.  Stevens,  (11  B&rb.,  485);  Camden  fence,  though  the  warranty  was  to  a 

v.  Doremur,  (3  How.  U.  S  .,515) ;  Ernst  principal  who  is  not  a  party, 
v.  JTtt7Wfcfc,(50hioSt.  B,.,  521);  Lewis  v.        Seroggin   v.    Holland,    16   Missouri 

McMillen,  (41  Barb.,  420);  Thompson  v.  (1  Bennett),  419. 
Hooker,  4  N.  Y.,  Leg.  Obs.,  17 ;  Delano        So  the  surety  may  show  the  note  was 

v.  Rawson,  10  Bosw.,  286.  given    for    goods  which  were  never 

Nor  can  subsequent  purchasers.  delivered.    Sawyer   v.    Chambert, 


Beers  v.  Waterbury,  (8  Bosw.,  897).  Barb.,  628);  or  that  it  has  been  paid  by 

If  the  principal  debtor  have  a  counter-  a  sale  of  property.      Tyler  v.  SUveni, 

claim  against  the  creditor  and  be  in-  (11  Barb.,  485);  Hartley  v.  Totfatn,  24 

solvent,  the   Burety   by  bringing   an  How.,  505,  26  How.,  158,  10   Bosw., 

equity  suit  against  the  creditor  and  the  278). 

principal  may  compel  a  set-off  of  such  In  a  suit  by  an  accommodation  en- 
counterclaim.  Gillespie  v.  Torrance,  (25  doner,  who  has  paid  the  note,  to  re- 
N.  Y.,  806,  811 ;  2  Sto.  Eq.  Jur.  sees,  cover  from  the  maker  the  amount 
1487-1442) ;  Hannay  v.  Pell,  (3  E.  D.  paid,  it  is  no  defence  for  the  maker  to 
Smith,  432).  (Waterman  on  Setoff,  1st  show  he  had  a  demand  equal  to  the 
Ed.,  287,  sec.  287  et  seq),  or  may  have  note  against  the  holder,  which  the 
the  same  relief  by  interposing  an  equita-  plaintiff  knew,  and  that  the  plaintiff 
ble  defence ;  People  v.  Brandreth,  (86  nevertheless  paid  the  note  without  de- 
N.  Y.,  194-6);  Perry  v.  Chester,  (12  Abb.  fendant's  consent  and  without  suit 
N.  S.,  181)  and  it  seems  may,  if  neces-  brought  thereon, 
sary,  compel  the  creditor  to  bring  in  Rawson  v.  Rawson,  (105  Mass.,  214). 
the  principal  as  a  party;   Lafarge  v. 
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inn&wjwr'jfon— Pianoforte—  Goods  not  the  property  of  the  guest  Jbut  not  known 

to  belong  to  another. 

The  lien  of  an  innkeeper  extends  to  all  goods  brought  to  the  inn  by  a  guest 
and  received  by  the  innkeeper,  even  although  they  are  the  property  of  a  third 
person,  provided  the  innkeeper  does  not  know  they  are  such.  The  right  of  lien 
is  not  confined  tp  such  goods  as  travellers  ordinarily  carry  with  them  in  travel- 
ling. 

Where  a  person  staying  at  an  hotel  for  some  weeks  hired  a  pianoforte,  and  put 
it  in  a  room  in  the  hotel,  for  which  he  paid  a  weekly  sum,  the  hotel  keeper,  not 
knowing  that  the  pianoforte  was  not  the  property  of  the  guest,  was  held  to  have 
a  lien  on  it  for  an  unpaid  bill  of  the  guest. 

This  was  an  action  for  the  detinue  of  a  pianoforte. 

The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the 
pianoforte  was  not  the  plaintiff's  as  alleged;  thirdly,  that  dur- 
ing all  the  time  hereinafter  referred  to  the  defendant  was  an 
innkeeper,  and  kept  a  common  inn  for  the  reception  of  travel- 
lers and  others,  and  that  before  and  at  the  time  of  the  alleged 
detention  of  the  said  pianoforte,  he,  the  defendant,  had,  a  lien 
on  the  same  for  money  payable  by  one  Richard  Anyon  Butcher, 
to  the  defendant,  for  the  lodging  and  entertainment  of  the  said 
Richard  Anyon  Butcher,  and  his  wife  and  sister,  as  guests  at 

2  Eng.  Rep.]  87 
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the  said  inn,  which  said  pianoforte  he,  the  said  Richard  Anyon 
Butcher  (he  then  being  lawfully  possessed  of  the  same),  had 
brought  with  him  to  the  said  inn  when  he  and  his  said  wife  and 
sister  became  such  guests  as  aforesaid,  found  and  provided  by 
the  defendant  as  innkeeper  as  aforesaid  in  the  said  inn  for  the 
said  Richard  Anyon  Butcher,  and  his  said  wife  and  sister  as 
such  guests  as  aforesaid,  at  the  request  of  the  said  Richard 
Anyon  Butcher ;  and  the  said  money  remained  and  was  still 
wholly  due  and  unpaid  to  the  defendant,  and  the  said  lien  is  in 
full  force  and  effect ;  wherefore,  the  defendant  detained  and  still 
detains  the  said  pianoforte,  for  a  lien  and  security  for  the  said 
money,  which  is  the  alleged  detention ;  fourthly,  that  during 
all  the  time  hereinafter  referred  to  the  defendant  was  an  inn- 
keeper, and  kept  a  common  inn  for  the  reception  of  travellers 
and  others,  and  that  before  and  at  the  time  of  the  alleged  de- 
tention of  the  said  pianoforte  he,  the  plaintiff,  entrusted  the  same 
to  one  Richard  Anyon  Butcher,  for  the  purpose   and  with 
the  intention  of  the  same  being  taken  by  the  said  Richard 
Anyon  Butcher,  and  used  by  him  and  his  family  at  a  certain 
inn,  to  wit,  the  defendant's  inn,  and  so  making  the  same  sub- 
ject to  a  lien  on  the  part  of  the  keeper  thereof,  to  wit  the  de- 
fendant, for  the  lodging  and  entertainment  of  the  said  Richard 
Anyon  Butcher  and  his  said  family,  and  that  in  pursuance 
thereof  the  said  Richard  Anyon  Butcher  did  accordingly,  with 
the  knowledge  and  consent  of  the  plaintiff,  bring  the  same  to 
the  said  inn,  for  the  purpose  of  the  same  being  used  there  by  him- 
self and  his  said  family,  and  agreed  that  the  same  should  be  sub- 
ject to  such  lien  as  aforesaid ;  and  thereupon,  he,  the  defendant 
had  a  lien  on  the  same  for  money  payable  by  the  said  Richard 
Anyon  Butcher  to  the  defendant  for  the  lodging  and  entertain- 
ment of  the  said  Richard  Anyon  Butcher,  and  his  said  family, 
as  guests  at  the  said  inn,  found  and  provided  by  the  defendant 
as  innkeeper  as  aforesaid,  &c.  (as  in  preceding  plea). 

Second  replication  to  the  third  plea,  that  the  said  Richard 
Anyon  Butcher  was  possessed  of  the  said  pianoforte,  as  in  the 
said  plea  alleged,  and  had  the  same,  and  first  became  possessed 
of  it,  only  under  and  by  virtue  of  an  agreement  between  him 
and  the  plaintiff,  whereby  the  plaintiff  being  owner  of  the  same 
let  it  to  the  said  Richard  Anyon  Butcher  on  hire,  for  a  time 
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which  had  elapsed  before  the  said  detention  by  the  defendant, 
the  reversion  of  and  in  the  sjtme  belonging  to  the  plaintiff,  and 
the  plaintiff  says  that  the  said  pianoforte  was  a  good,  of  great 
and  more  than  ordinary  bulk  and  size,  and  was  not  a  good  with 
which  a  person  or  traveller  ordinarily  travels,  and  the  defend- 
ant was  not  bound  by  law  to  take  the  same  into  his  said  inn, 
and  the  plaintiff  never  authorised  *the  said  Richard  Anyon  [795 
Butcher  to  pledge  the  same  or  create  any  lien  thereon,  and  he 
had  it  only  on  hire  as  aforesaid.  Thirdly,  for  a  further  replica- 
tion to  the  fourth  plea,  the  plaintiff  repeats  the  allegations  in 
his  replications  to  the  defendant's  third  plea,  and  further  says 
that  the  said  agreement  by  the  said  Richard  Anyon  Butcher 
was  made  by  him  without  the  consent  or  authority  of  the  plaint- 
iff.   Issue  was  joined  on  the  several  replications. 

At  the  trial  which  took  place  at  the  Lancaster  Spring  Assizes 
1868,  it  was  proved  that  the  plaintiff  is  a  music  dealer,  residing 
at  Ulverston,  and  the  defendant  the  tenant  of  the  Ferry  Hotel, 
Windermere. 

In  Dec.  1870,  a  Mr.  Richard  Anyon  Butcher,  residing  at  the 
time  at  Sawrey,  about  a  mile  from  defendant's  inn,  hired  a 
pianoforte  from  the  plaintiff  at  155.  a  month,  and  the  pianoforte 
was  delivered  to  Mr.  Butcher,  at  Sawrey.  Mr.  Butcher  re- 
moved to  the  defendant's  inn  with  his  wife  and  sister,  and  took 
with  him  to  the  inn  the  pianoforte  hired  from  the  plaintiff. 
Mr.  Butcher  agreed  to  pay  the  defendant,  besides  a  sum  for 
board,  a  sum  of  165.  per  week  for  a  private  sitting  room,  in 
which  the  pianoforte  was  placed.  Mr.  Butcher  having  left  the 
defendant's  inn,  leaving  his  bill  unpaid,  the  defendant  kept  the 
pianoforte,  and  refused  to  deliver  it  up  to  the  plaintiff.  Two 
letters,  demanding  the  piano,  were  written  by  the  plaintiff's 
attorneys  to  the  defendant,  but  no  answer  was  returned  by  the 
defendant,  whereupon  this  action  was  commenced. 

The  jury  returned  a  verdict  for  the  defendant,  leave  being  re- 
served to  the  plaintiff  to  move  to  enter  the  verdict  for  him  for 
231.  2s.j  on  the  ground  that  the  defendant  had  no  right  of  lien 
on  the  plaintiff's  piano.     A  rule  nisi  having  been  obtained. 

Holker,  Q.C.,  showed  cause  against  the  rule.  —  The  evidence 
shows  that  a  separate  and  distinct  apartment  in  this  private 
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hotel  was  let  to  the  plaintiff;  and  the  facts  show  that  the  piano- 
forte was  really  distrained  for  rent.  In  Cramer  and  Co.  v.  Moti 
(L.  Rep.  5  Q.  B.  357 ;  22  L.  T.  Rep.  N.  S.  857)  a  person  who 
occupied  lodgings  in  the  defendant's  house  at  a  weekly  rent 
brought  a  pianoforte  with  him  which  he  had  hired  of  the  plaint- 
iffs. The  plaintiffs  having  sent  two  men  to  fetch  away  the 
piauo,  the  defendant's  wife  (acting  in  this  by  the  defendant's 
authority)  met  the  men  in  a  passage  of  the  house  outside  the 
room  where  the  piano  was,  and  refused  to  let  the  piano  leave 
the  house  unless  what  was  due  for  rent  and  board  by  her  lodger 
was  paid.  The  plaintiff  having  brought  an  action  for  the  con- 
version of  the  piano,  the  defendant  justified  the  detention  as  a 
distress,  and  was  held  entitled  to  judgment,  the  court  holding 
that  there  might  be  a  distress  without  actual  seizure,  and  that 
what  had  occurred  amounted  to  a  seizure.  In  that  case,  as  in 
the  present,  part  of  the  claim  was  for  board.  "  I  think,"  said 
Cockburn,  C.J.,  "  there  need  not  be  an  actual  seizure  to  create 
a  distress ;  it  is  enough  that  the  landlord  or  his  agent  takes 
effectual  means  to  prevent  the  removal  of  the  article  from  off 
the  premises,  on  the  ground  of  rent  being  in  arrear ;  and  he 
does  this  when  he  declares  that  the  article  shall  not  be  re- 
moved till  the  rent  is  paid."  So  Blackburn,  J. :  "I  think, 
both  on  principle  and  authority,  the  refusal  to  allow  an  article 
to  leave  the  premises  unless  the  rent  in  arrear  be  paid,  amounts 
to  a  distress."  There  was  such  a  refusal  in  the  present  case. 
[Mbllor,  J.  —  In  Oramer  v.  Mott  there  was  a  plea  of  not  guilty 
by  statute  11  Geo.  2,  c.  19, *.  21)  which  raised  the  defence.  There 
is  no  such  plea  in  the  present  case.]  Leave  to  amend  the  plead- 
ings in  the  present  case  has  been  reserved ;  and  it  is  submitted  that 
such  an  amendment  should  be  made  as  would  give  the  defend- 
ants the  benefit  of  what,  according  to  the  case  cited,  is  a  sub 
stantial  defence.  The  chief  defence  relied  on  by  the  pleadings, 
as  they  at  present  stand,  is  the  right  of  lien  of  the  innkeeper  on 
the  goods  of  his  guest  for  his  unpaid  bill.  Broadwood  v.  Gra- 
nara  (10  Ex.  417)  will  be  relied  on  by  the  other  side  to  show 
that  this  right  does  not  extend  to  such  a  case  as  the  present 
There  B.  lent  a  pianoforte  to  a  professional  pianist  whilst  stay- 
ing as  a  guest  at  an  inn,  the  innkeeper  well  knowing  that  the 
pianoforte  was  the  property  of  B. ;  and  it  was  held  that  the  inn- 
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keeper  had  no  lien  on  the  pianoforte  for  the  bill  due  from  his 
guest.     The  innkeeper,  in  the  present  case,  knew  nothing  about 
the  pianoforte  not  being  the  property  of  his  guest.;  so  that  the 
cases  are  quite  distinguishable  on  this  ground,  and  the  decision 
proceeded  on  the  distinction.     "  I  need  not,"  said  Pollock,  C.B., 
"  go  through  the  series  of  decisions  referred  to,  because  the 
limited  ground  on  which  I  think  the  plaintiffs  entitled  to  judg- 
ment is  this  —  that  there  is  no  case  which  decides  that  an  inn- 
keeper has  a  right  of  lien  under  such  circumstances  as  these. 
This  is  the  case  of  goods  not  brought  to  the  inn  by  a  traveller 
as  his  goods,  either  upon  his  coming  to  or  whilst  staying  at  the 
inn ;  but  they  are  goods  furnished  for  his  temporary  use  by  a 
third  person,  and  known  by  the  innkeeper  to  belong  to  that 
person.    I  shall  not  inquire  whether,  if  the  pianoforte  had  be- 
longed to  the  guest,  the  defendant  would  have"had  a  lien  on  it. 
It  is  not  necessary  to  decide  that  point,  for  the  case  finds  that 
it  was  known  to  the  defendant  that  the  pianoforte  was  not  the 
property  of  the  guest,  and  that  it  was  sent  to  him  for  a  special 
purpose.    Under  these  circumstances,  I  am  clearly  of  opinion 
that  the  defendant  has  no  lien."    So  Parke,  B. :  "  It  is  not 
necessary  to  advert  to  the  decisions  on  the  subject  of  an  inn- 
keeper's lien,  because  this  is  not  the  case  of  goods  brought  by 
a  guest  to  an  inn  in  that  sense  in  which  the  innkeeper  has  a 
lien  upon  them ;  but  it  is  the  case  of  goods  sent  to  the  guest  for 
a  particular  purpose,  and  known  by  the  innkeeper  to  be  the 
property  of  another  person.     It  therefore  seems  to  mo  that  there 
is  no  pretence  for  saying  that  the  defendant  has  any  lien."    The 
judgment  of  Piatt,  B.,  proceeded  on  the  same  ground  :  "  Here," 
Baid  he  "  the  plaintiffe  send  a  pianoforte  to  the  room  of  the 
guest,  and  the  innkeeper  well  knew  that  it  was  not  the  property 
of  the  guest,  and  that  it  was  not  competent  for  him  to  pledge 
it  for  a  debt  of  his  own.     Then  how  can  it  be  said  that  any  act 
of  the  plaintiffs  gave  the  defendant  a  right  to  detain  the  piano* 
forte  for  his  guest's  debt  ?  The  plaintifft  might  have  taken  it 
away  the  next  minute.     The  case  does  not  fall  within  the  prin- 
ciples of  law  relating  to  the  lien  of  innkeepers."    Snead  v. 
Watkins  (1  0.  B.  N".  S.  267),  expressly  decides  that  goods  brought 
by  a  guest  to  an  inn  are  subject  to  the  innkeeper's  lien,  though 
they  may  turn  out  to  be  the  property  of  a  third  person.    "The 
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bag,"  said  Cresswell,  J.,  "  was  brought  by  the  guest  to  the  de- 
fendant's house,  with  some  things  of  his  own  in  it,  in  the  ordi- 
796]  nar7  way-  The  defendant  could  have  no  suspicion  *that 
it  contained  property  belonging  to  any  third  person.  As  to 
the  argument  that  the  defendant  lost  his  lien  by  letting  the 
guest  go  without  paying  his  bill,  the  short  answer  to  that  is, 
that  the  innkeeper  never  wants  to  assert  his  right  of  lien  until 
his  customer  goes  off  without  paying."  It  will  be  contended 
for  the  plaintiff  that  a  piano  is  not  "  goods  or  chattels."  This 
must,  however,  be  considered  in  relation  to  the  nature  of  the 
inn  and  the  character  of  the  guests.  The  hotel,  in  the  present 
case,  is  one  of  those  where  persons  are  accustomed  to  take  up 
their  residence  for  a  lengthened  period,  and  to  take  separate 
apartments  by  the  week  or  month.  A  weekly  rent  was,  in  the 
present  case,  paid  for  the  room  in  which  the  pianoforte  was. 
There  is  no  reason  why  an  innkeeper  should  not  be  permitted 
to  make  an  agreement  for  letting  his  rooms  as  well  as  other 
persons. 

J.  Edwards  in  support  of  the  rule. —  No  amendment  of  the 
pleadings  should  be  made  in  this  case ;  for  the  parties  were 
brought  down  to  trial  to  determine  a  point  very  different  from 
the  landlord's  right  to  distrain.  The  effect  of  the  amendment 
asked  for  would  be  to  change  the  whoie  character  of  the  con- 
troversy between  the  parties.  Had  notice  of  this  point  been 
originally  given,  as  the  rent  distrained  for  could  only  have 
amounted  to  a  small  portion  of  the  landlord's  claim,  the  plaint- 
iff might  have  avoided  this  litigation  by  paying  that  portion  of 
the  claim.  The  landlord's  right  to  seize  other  person's  goods 
ought  not  to  be  extended.  Blackburn,  J.  says  in  Cramer  v.  Mod 
(ubi  sup.),  "  Inasmuch  as  the  landlord  is  empowered  to  sell  any 
goods  he  may  seize,  he  may  also  sell  a  stranger's  goods.  This, 
no  doubt,  is  a  great  hardship ;  but  such  is  the  law."  Why 
should  it  be  assumed  that  there  was  any  demise  at  all  of  any 
particular  room  in  this  case  ?  If  a  person  goes  to  an  inn  for  a 
week  or  longer,  he  does  not  necessarily  become  a  tenant  of  any 
particular  room.  In  Allen  v.  Smith  (31 L.  J.  306,  C.  P.),  where 
the  owner  of  a  racehorse  went  with  it  to  an  inn  under  circum- 
stances sufficient  to  constitute  him  a  guest  and  remained  at  the 
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inn  with  the  horse  for  several  months,  it  was  held  that  he  would 
be  presumed,  in  the  absence  of  evidence  to  the  contrary  to  con- 
tinue to  be  there  as  a  guest,  so  as  to  give  the  innkeeper  a  lien 
on  the  horse  for  its  keep,  Ac.  "  It  has  been  said,"  said  Erie, 
C.  J.,  "  on  the  part  of  the  plaintiff,  that  the  horses  must  be  pre- 
sumed to  have  been  at  liberty  because  they  were  taken  away 
at  times  for  racing  or  hunting ;  but  it  seems  to  me  that  the  con- 
tract on  which  they  were , received  must  be  presumed  to  have 
continued  unless  an  alteration  of  it  was  shown  to  have  taken  place ; 
and  I  do  not  see  that  there  was  any  alteration.  I  see  no  evi- 
dence of  it,  and  I  think  it  would  be  unjust  if  a  traveller  could, 
after  being  at  an  inn  for  a  number  of  days,  change  his 
character,  and  so  defeat  the  innkeeper  of  his  lien."  So 
"Wllles,  J.,  "The  horses  were  originally  at  the  defendant's 
stables  as  the  horses  of  a  guest,  and  there  was  nothing  which 
occurred  afterwards  to  alter  the  relation  of  the  parties, 
and  therefore  it  must  be  assumed  that  the  horses  remained  with 
the  defendant  in  that  character,  and  he  was  consequently  enti- 
tled to  a  lieu  on  them  for  his  keep."  This  reasoning  applies 
here.  There  was  nothing  to  show  that  the  original  relation 
between  the  parties  of  innkeeper  and  guest  was  ever  altered 
into  that  of  landlord  and  tenant.  To  make  a  person  a  tenant 
he  must  get  the  sole  and  exclusive  possession  of  the  room. 
Could  the  guest  in  the  present  case  have  maintained  an  action 
of  trespass  against  the  innkeeper  for  entering  his  room  without 
his  permission  ?  The  length  of  the  guest's  stay  will  not  alter  the 
matter ;  neither  will  any  arrangement  as  to  the  mode  of  pay- 
ment. Supposing,  then,  that  the  old  relationship  continued, 
the  question  arises,  has  the  innkeeper  a  right  of  lien  on  the 
goods  of  strangers  brought  to  the  inn  by  a  guest  ?  It  is  submit- 
ted that  the  innkeeper's  right  of  lien  is  co-extensive  with  his 
liability  to  take  in  the  goods  of  a  guest.  Parke,  B.  says,  during 
the  argument  in  Broadwood  v.  Gfranara  (10  Ex.  420),  "  An  inn- 
keeper has  a  lien  on  such  goods  only  as  he  is  compelled  to  re- 
ceive with  his  guest  Could  he  be  indicted  for  not  receiving  a 
pianoforte  ?  It  might  be  a  nuisance  to  persons  in  his  house." 
If  this  be  the  law  as  against  the  guest  himself,  it  surely  applies 
d  fortiori  in  the  case  of  goods  of  third  parties  brought  to  the  inn 
by  a  guest.    The  judgments  of  the  other  learned  judges  in  that 
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case  do  not  in  any  way  contravene  this  proposition  of  Parke, 
B.,  which  is  directly  applicable  to  the  present  case.  [Lush,  J. 
Must  the  keeper  of  a  large  family  hotel  of  necessity  be  on  the 
same  footing  in  this  respect  as  the  keeper  of  a  small  roadside 
inn  ?  Would  not  the  innkeeper  be  liable  for  the  loss  of  the 
pianoforte  if  he  took  it  in  ?]  That  might  be  so  as  between  him 
and  the  guest.  [Lush,  J. — If  so,  why  should  he  not  have  the 
corresponding  advantage  of  a  lien  on  it  ?] 

TurreU  v.  Crawley ,  IS  Q.B.,  197; 

Galye's  case,  1  8m.  L.  0-,  102. 
were  also  referred  to. 

Holkcr,  Q.C.,  in  reply,  was  not  called  upon. 

Mbllor,  J. —  It  is  not  necessary  to  say  anything  about  the 
propriety  of  the  amendment  which  it  has  been  suggested  should 
be  made,  because  Mr.  Edwards  has  failed  to  show  that  the  limi- 
tation of  the  liability,  on  the  one  hand,  of  an  innkeeper,  and, 
on  the  other  hand,  of  his  privilege,  is  that  which  has  been  con- 
tended for.  Whatever  may  have  been  the  foundation  of  the 
limitation  in  ancient  times  of  an  innkeeper's  right  of  lien  on  the 
goods  of  a  guest, —  which  was  his  liability  to  indictment  for  not 
receiving  them  —  this  has  nothing  to  do  with  the  question  of 
his  liability  in  cases  where  he  has  actually  received  them.  Mr. 
Edwards  admits  that  if  the  innkeeper  takes  in  goods  of  a  guest 
he  is  liable  for  their  safe  custody.  It  would  then  be  extremely 
hard  if  he  was  not  to  have  a  lien  on  those  same  goods,  which, 
though  he  might  possibly  have  refused  to  take  them  in  he  has 
actually  taken  in.  In  considering  this  question  we  must  give 
effect  to  the  changes  which  have  taken  place  in  the  usages  of 
society.  In  TurreU  v.  QrawUy  (13  Q.B.,  197),  where  it  was  held 
that  an  innkeeper  has  a  lien  on  a  carriage  brought  to  the  inn 
by  a  gue6t  for  its  standing  room,  though  the  carriage  does  not 
belong  to  the  guest  himself,  Coleridge,  J.,  said,  "  I  think  it  clear 
that  with  reference  to  the  innkeeper's  lien  there  is  no  distinction 
between  the  goods  of  a  guest  and  those  of  a  third  person  brought 
to  an  inn  by  a  guest.  Three  judges  to  one  were  of  this  opinion 
in  Bobinson  v.  Walter  (3  Buls.,  269);  and  their  opinion  may  be 
taken  as  sufficient  authority  for  so  reasonable  a  doctrine.  The 
question  then,  is,  whether  the  innkeeper  has  the  same  lien  on  a 
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carriage  as  on  a  horse.  Surely  he  has  the  same  lien  in  either 
case,  and  on  the  same  principle.  Most  of  the  decisions  are  with 
respect  to  horses.  *This  is  obviously  explainable  by  re-  [797 
ference  to  the  mode  of  travelling  in  former  times.  New  usages 
have  grown  nip ;  and,  as  carriages  are  commonly  used  in  tra- 
velling, the  innkeeper's  duties  and  privileges  are  extended  to 
them.  It  would  be  absurd  to  say  that  an  innkeeper  might  re- 
ceive a  guest,  but  refuse  to  receive  his  carriage.  An  innkeeper 
must  now  have  a  room  for  the  carriages  of  his  guests ;  and  he 
is  entitled  to  charge  for  the  keep  and  care  of  them.  He  is,  con- 
sequently, entitled  to  a  lien  for  the  keep  and  care  of  a  carriage 
in  like  manner  as  for  the  keep  and  care  of  a  horse."  '  Such  con- 
siderations should,  I  think,  be  our  real  guide  in  determining  a 
case  of  this  description,,  In  that  case  a  lady  came  to  the  hotel 
with  a  carriage  and  jobbed  horses  during  her  residence  there 
for  several  weeks.  She  left  without  paying  her  bill,  and  the 
innkeeper  claimed  a  lien  on  the  carriage.  When  the  real  owner 
claimed  it,  on  the  ground  that  it  was  his,  the  court  held  that 
this  fact  made  no  difference.  That  case  decides  that  the  fact 
of  the  carriage  being  the  property  of  a  person  other  than  the 
guest  who  brought  it  to  the  inn,  did  not  make  any  difference 
where  the  innkeeper  did  not  know  that  it  was  not  the  guest's, 
and  there  was  nothing  in  the  circumstances  of  the  case  to  show 
that  it  was  not.  In  such  a  case  the  goods  brought  by  the  guest 
are  to  be  treated  for  all  purposes  as  if  they  were  his ;  and  if 
they  turn  out  ultimately  not  to  be  his,  the  innkeeper  would  still 
be  liable  for  their  safe  keeping,  and  he  should  have  the  corre- 
sponding privilege  of  a  lien  upon  them.  There  are  several  other 
cases  bearing  on  the  subject,  amongst  others  that  in  the  10  Ex. 
Rep.  (Broadwood  v.  Gfranara),  where  the  innkeeper  knew  that 
the  pianoforte  did  not  belong  the  guest,  and  did  not  receive  it 
as  the  goods  of  the  guest.  In  the  present  case  the  innkeeper 
did  not  know  that  It  seems  to  me  that  we  should  be  narrow- 
ing the  rule  laid  down  instead  of  following  that  laid  down  by 
Coleridge,  J.,  and  the  other  judges  in  TurriUv.  Orawleyfubisup.), 
if  we  did  not  hold  that  the  innkeeper  had  a  lien  on  the  pianoforte 
in  the  present  case.    The  rule  must  therefore  be  discharged. 

Lush,  J. — I  am  also  of  opinion  that  an  innkeeper's  right  of 
2  Eno.  Bxp.1  88 
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lien  on  the  goods  of  a  guest  is  not  restricted  to  such  things  as 
travelling  guests  bring  with  them  for  their  own  use  in  journey- 
ing. I  find  no  such  limitation  laid  down  anywhere  in  the  books. 
On  the  contrary,  I  find  it  laid  down  that  it  extends  to  all  such 
things  as  the  guest  brings  with  him,  and  the  innkeeper  receives, 
without  any  reference  to  their  character.  It  is  also  laid  down 
Calye's  case  (8  Coke,  32).  If,  then,  the  innkeeper  has  a  right  of 
lien  as  against  the  guest,  if  goods  which  are  not  the  guest's  are 
brought  to  the  inn  as  the  guest's,  and  the*  innkeeper  does  not 
know  that  they  are  not  the  guest's,  the  owner  of  the  goods,  in 
such  a  state  of  things,  stands  in  the  same  position  as  the  guest 
with  regard  to  the  innkeeper's  lien. 

Quain,  J. — I  am  entirely  of  the  same  opinion.  I  can  find  no 
authority  for  the  proposition  that  an  innkeeper's  lien  extends 
only  to  the  goods  and  chattels  which  a  traveller  may  ordinarily 
bring  about  with  him.  On  the  contrary,  it  is  expressly  laid 
down  in  Calye's  case  (ubi  sup.)  that  the  words  bona  elcatalla,  "  al- 
though they  do  not  of  their  proper  nature  extend  to  charters 
and  evidences  concerning  freehold  or  inheritance,  or  obligations 
or  other  deeds  or  specialties,  being  things  in  action,  yet  in  this 
case  it  is  expounded  by  the  latter  words  (ita  quod,  Ac,  hospiti- 
bus  damnum  non  eveniat)  to  extend  to  them  ;  for  by  them  great 
damages  happen  to  the  guest ;  and  therefore  if  one  brings  a  bag 
or  chest,  &c,  of  evidence"  —  not  things  ordinarily  brought  by 
a  traveller  — "  into  the  inn,  or  obligations,  deeds  or  other 
specialties,  and  by  default  of  the  innkeeper  they  are  taken  away, 
the  innkeeper  shall  answer  for  them,  and  the  writ  shall  be  bona 
et  catatta  generally ;  and  the  declaration  shall  be  special."  I 
think,  then,  that  it  is  expressly  laid  down  that  the  innkeeper  is 
liable  for  all  things  which  the  guest  brings  into  the  hotel,  even 
though  they  are  valuable  charters.  There  is  no  pretence,  there- 
fore, for  saying  that  an  innkeeper's  liability  in  case  of  loss,  and 
therefore  his  right  of  lien,  is  confined  to  the  case  of  such  goods 
as  are  ordinarily  brought  by  a  traveller.  It  extends  to  what- 
ever the  guest  brings,  and  the  innkeeper  receives.  K  this  be 
so,  if  the  landlord  would  be  liable  for  the  loss  of  the  pianoforte 
in  the  present  case,  as,  according  to  Calye's  case,  he  would  be, 
it  seems  to  follow  that  he  would  have  a  lien  on  the  pianoforte 
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as  against  the  guest ;  and  if  he  would  have  a  lien  as  against  the 
guest,  the  two  cases  cited  are  authorities  to  show  that  where 
the  innkeeper  does  not  know  that  the  goods  brought  by  the 
guest  are  not  his,  his  lien  extends  to  goods  so  brought  by  the 
guest,  even  though  they  do  not  belong  to  him. 

Rule  discharged. 

Attorneys  for  plaintiff,  Williamson,  Hill,  and  Co. 
Attorney  for  defendant,  John  Scott. 

To  the  same  effect,  where  the  inn-  v.  EdUeribeck  (27  Wisconsin,  Rep.,  202) ; 

keeper  does  not  know  that  the  guest's  Johnson  v.  JERB  (3  Starkie,  Rep.  172, 8 

possession  is  wrongful  is  Jones  v.  Mot-  Eng.  C.L.  Rep.) ;  Snead  v.  Watkins  (1  C.B. 

rill  (42  Barb.,  623,  affirmed  in  Court  of  N.S.,  267,  87  Eng.  C.L.  Rep.),  is  also 

Appeals,  Sept.  1866, 31  How.  Prac.  689),  reported  87  Eng.,  L.  and  Eq.  Rep.,  884. 
CorneU  v.  Cook  (3  Hill,  485);  Manning 
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The  Great  Western  Railway  Company,  Appellants, 

Blower,  Respondent 

[20  Weekly  Reporter,  776.] 
Common  Carrier b — Railway  company — Cattle — Negligence. 

Cattle  haying  been  delivered  by  respondents  to  be  carried  on  the  appellant's 
railway  were  safely  secured  in  a  proper  truck.  During  the  transit  one  of  them 
escaped  and  was  killed,  its  escape  being  wholly  attributable  to  its  own  efforts,  and 
in  no  way  to  the  negligence  of  the  appellants  or  their  servants. 

Held,  that  whether  the  appellants  were  considered  as  common  carriers  or  not, 
they  were  exempt  from  liability  for  anything  happening  by  reason  of  the  proper 
vice  of  the  thing  carried,  and  that,  therefore,  the  appellants  were  not  under  the 
circumstances  liable.    (See  next  case). 

This  was  an  appeal  from  the  decision  of  the  judge  of  tbe 
County  Court  of  Monmouthshire. 

The  particulars  annexed  to  the  plant  stated  that  the  plaintiff 
claimed  the  value  of  a  bullock  delivered  by  the  plaintiff  to  the 
defendants  as  carriers  to  be  carried  to  Northampton,  and  which 
bullock  was  not  so  delivered,  but  was,  by  the  negligence  of  the 
defendants,  wholly  lost  to  the  plaintiff. 
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The  following  facts  were  proved  at  the  hearing: — The  plain- 
tiff brought  the  bullock  in  question  along  with  others  to  the 
Dungeston  Station,  and  delivered  them  to  the  defendants  for 
conveyance  to  Northampton  under  a  special  contract  (the  terms 
of  which  are  not  material,  as  no  judgment  was  delivered  on  the 
point  relating  to  it).  The  respondent  and  his  drover,  with  the 
assistance  of  the  appellant's  servants,  loaded  the  cattle  in  the 
cattle-trucks  ordinarily  used  for  the  conveyance  of  similar  cattle, 
and  the  cattle  having  been  so  loaded  in  the  said  trucks  in  the 
proper  and  usual  way,  and  to  the  satisfaction  of  the  respondents, 
and  the  doors  of  the  trucks  having  been  properly  closed  and 
secured,  the  cattle  were  dispatched  on  *  their  journey.  [777 
When  the  train  arrived  at  the  Oxford  road  station,  the  drover 
(who  travelled  by  the  same  train)  discovered  that  the  bullock  in 
question  had  escaped  from  its  truck  and  was  missing,  and  its 
carcase  was  afterwards  found  lying  dead  on  the  side  of  the  rail- 
way.  The  door  of  the  truck  remained  fastened,  and  the  sides 
and  bars  and  rails  were  in  proper  order,  with  the  exception  of 
an  iron  bar  in  the  side  of  the  truck,  which  was  bent. 

It  was  found  as  a  fact  by  the  judge  that  the  death  of  the 
bullock  was  caused  solely  by  its  escape  from  the  truck  in  which 
it  had  been  loaded,  and  that  it  had  made  its  own  escape,  and 
that  its  escape  was  wholly  attributable  to  its  own  efforts  and 
exertions,  and  that  neither  its  escape  nor  its  death  were  occa- 
sioned by  or  attributable  to  the  negligence  of  the  appellants; 
and  further,  that  the  said  truck  was  in  every  respect  proper  and 
reasonably  sufficient  for  the  conveyance  of  cattle,  and  that  there 
was  no  actual  negligence  on  the  part  of  the  appellants  or  their 
servants. 

It  was  contended  on  the  part  of  the  appellants  that  under  the 
circumstances  they  were  not  liable,  because  they  were  not  guilty 
of  negligence;  (2)  because  the  escape  and  loss  were  attributable 
to  the  acts  and  vice  of  animal  itself  and  its  own  peculiar  nature, 
or  were  caused  by  the  contributory  negligence  of  the  drover. 

(8).  Because  the  cattle  were  carried  under  a  special  contract. 

The  respondent  contended  that  the  appellants  were  liable,  and 
that  the  special  contract  did  not  bind  them.  The  learned  judge 
held  that  the  appellants  were  common  carriers  of  beasts,  that 
the  condition  relied  on  were  not  just  and  reasonable,  and,  con- 
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sequently,  that  the  appellants  were  liable,  and  were  not  pro- 
tected by  the  terms  of  the  note,  and  accordingly  gave  judgment 
for  the  plaintiff  for  the  admitted  value  of  the  bullock. 
The  questions  for  the  opinion  of  the  Court  are  : 

1.  Whether  the  appellants,  upon  the  above  facts  and  finding 
of  the  said  judge,  were  common  carriers  of  the  said  bullock, 
and  liable  as  such  for  its  escape  and  loss. 

2.  Whether  the  appellants  are  protected  by  the  terms  of  the 
said  note. 

Manisty,  Q.  C,  (J.  Digby  with  him),  for  the  appellants,  con- 
tended that  a  carrier  is  not  liable  for  loss  arising  from  the  pe- 
culiar character  of  the  goods  carried.  He  cited  Hutchinson  v. 
Guion,  6  W.  R.,  757,  5  C.  B.  N.  S.  149 ;  Jones  on  Bailments, 
app.  21 ;  Angell  on  Carriers,  214  a ;  Clarke  v.  Rochester  and 
Syracuse  Railway  Company,  4  Kern.  N.  T.  Rep.  570;  Redfield 
on  Carriers,  II,  p.  5 ;  Moffat  v.  Great  Western  Railway  Company, 
15  L.  T.  N.  S.  630 ;  Great  Western  Railway  Company  v.  Talley, 
19  W.  B.,  154.  He  also  cited  as  to  the  terms  of  the  contract, 
Partington  v.  South  Wales  Railway  Company ,  5  W.  R.  S.  1  H.  & 
N.,  392. 

Bosanquet,  for  the  respondent,  contended  that  there  was  no 
evidence  of  vicious  character,  and  that  if  the  truck  had  been 
sufficiently  strong,  the  loss  would  not  have  happened.  He  cited 
Carr  v.  Lancashire  and  Yorkshire  Railway  Company r,  7  Ex.  707 ; 
Stuart  v.  Crawley,  2  Stark,  323 ;  North^JEastem  Railway  v.  Rich- 
ardson,  20  W.  R.,  461 ;  Harrison  v.  London,  Brighton  and  South 
Coast  Railway,  31  L.  J.  Q.  B.  113, 10  W.  R.  Com.  Law  Dig., 
75 ;  McJUanus  v.  Lancashire  and  Yorkshire  Railway  Company,  7 
W.  R.  547,  4  H.  &  K  327. 


Manisty, 


in  reply. 


Willbs,  J. —  This  was  an  action  brought  in  the  County  Court 
for  the  non-delivery  of  a  bullock,  which  had  been  delivered  by 
the  plaintiff  to  the  defendants,  to  be  carried  to  Northampton, 
upon  the  terms  of  a  notice  which  is  said  to  contravene  the  pro- 
visions of  the  Railway  and  Canal  Traffic  Act,  and  not  to  bind 


Vol.  XX.]  TRINITY  TERM,  XXXV  VICT.  703 

Great  Western  Railway  Company  v.  Blower.  1873 

the  plaintiff,  the  defendants  being  common  carriers.  That 
point,  however,  we  need  not  discuss.  It  has  been  much  con- 
sidered whether  the  liability  of  common  carriers  extends  to  live 
animals,  and,  though  that  question  may  give  rise  to  difficulties, 
yet  it  way  turn  out  to  be  after  all  a  mere  controversy  of  words, 
and  one  which  may  be  determined  on  the  facts  of  each  case,  re- 
gard being  had  to  the  distinction  between  accidents  caused  by 
the  acts  of  living  animals,  such  as  are  induced  by  its  inherent 
vices,  and,  on  the  other  hand,  accidents  that  are  not  the  result 
of  such  character.  However,  it  comes  to  much  the  same  thing 
whether  we  say  that  one  who  carries  live  animals  is  a  common 
carrier  in  the  case  in  which  he  is  liable,  and  not  in  the  other 
case,  or  whether  we  assert,  on  the  other  hand,  that  he  is  not  a 
common  carrier  in  either  case,  on  the  ground  that  there  are 
accidents  other  than  those  caused  by  the  act  of  God  and  the 
Queen's  enemies,  for  which  he  is  not  liable. 

I  should  be  disposed  to  say  that  a  railway  company  who  carry 
ive  animals  are  liable  as  common  carriers,  but  that,  in  addition 
to  the  other  exemptions,  they  enjoy  this  exemption  from  lia- 
bility for  anything  which  happens  to  an  animal  by  reason  of  its 
proper  vice.  Jf  such  vice  exists,  liability  from  its  effects  is  ex- 
cluded from  the  contract  This  becomes  clearer  when  we  con- 
sider that  a  common  carrier  is  liable  as  an  ordinary  bailee  for 
accidents  caused  by  negligence,  even  though  the  act  of  God 
concur  in  causing  it,  and  also,  for  lossess  which  occur  through 
no  negligence  of  his  own,  for  in  such  cases  he  is  liable  as  an 
insurer.  I  need,  therefore,  only  observe  that  an  insurer  is  not 
liable  for  accidents  occurring  through  the  inherent  vice  of  the 
thing  insured,  but  only  for  those  that  happen  through  adven- 
titious causes.  [The  learned  judge  cited  Story  on  Bailments, 
section  492  a.]  That  being  so,  the  question  is  whether  the 
accident  happened  without  negligence  on  the  defendants'  part 
through  the  iuherent  vice  of  the  animal  ?  I  think  the  facts  con- 
clusively show  that  it  did.  [The  learned  judge  then  examined 
the  facts  as  stated  in  the  case  and  concluded.]  These  findings 
exclude  the  notion  of  negligence,  and  preuent  vs  from  regarding 
the  accident  as  happening  otherwise  than  through  the  inherent 
vice  of  the  animal,  which  was  developed  in  the  course  of  the 
journey.    I  think,  therefore,  that  the  company  ought  not  to  be 
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held  liable,  and  that  the  decision  of  the  county  court  judge 
ought  to  be  reversed. 

Keating,  J. — I  am  of  the  same  opinion.  I  was  at  first  struck 
by  Mr.  Bosanquet's  argument  that,  assuming  an  exemption  from 
liability  for  accidents  caused  by  the  inherent  vice  of  the  animal, 
it  does  not  sufficiently  appear  from  the  case  that  this  accident 
was  attributable  to  the  cause ;  but  I  entirely  agree  with  my 
brother  "Willes  that  the  findings  really  deprive  Mr.  Bosan- 
quet  of  that  argument,  for  it  is  stated  in  the  clearest  term  that 
neither  the  death  nor  the  escape  was  attributable  to  the  defend- 
ants' negligence,  and  that  the  truck  was  sufficient  for  the  par- 
pose.  It  is  thus  difficult  to  say  that  the  loss  was  attributable  to 
anything  but  the  animal's  inherent  vice.  Therefore,  I  agree 
that  for  the  reasons  given  the  judgment  ought  to  be  reversed. 

Judgmenlfor  the  appellant. 

Attorneys  for  the  appellant,  Yowng,  Maple,  Teesdale  £  Co. 

1 A  carrier  of  animals  is  not  respond-    eon  v.  North-Eaetern  etc.,  1  Eng.  Rep 
ble  for  an  injury  to  them  resulting  from    126,  L.  R.,  7  C.  P.  75.    Smith  v.  Nev 
a  proper  vice  of  the  animals,  Richard-    Raven,  etc.,  12  Allen,  (Mass.),  581. 
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The  plaintiff  sent  his  horse  by  the  defendants'  railway  from  London  to  Ewell ; 
on  its  arrival  it  was  found  to  have  sustained  a  cut  in  the  fore  arm  and  a  dislocation 
of  the  fetlock  in  the  course  of  the  journey ;  the  horse  was  quiet  and  accustomed  to 
travel  by  railway,  but  there  was  not  any  negligence  on  the  part  of  the  defend- 
ants, and  in  the  course  of  the  journey  nothing  extraordinary  happened  to  alarm 
or  to  excite  the  horse ;  there  was  nothing  except  the  nature  of  the  injuries  to 
show  how  they  were  caused.  The  Court  having  power  to  draw  inferences  of 
fact. 

Held,  by  Martin  and  Bramwell,  BB.  (Pigott,  B.,  dissenting),  that  the  injuries 
were  caused  by  the  proper  vice  of  the  horse,  and  that  the  defendants  were  not 
liable  in  respect  thereof.    (See  preceding  case). 

^^  » 

This  was  an  action  to  recover  damages  for  injuries  sustained 
by  a  horse  belonging  to  the  plaintiff  under  the  following  cir- 
cumstances. The  horse,  saddled  and  bridled  as  for  riding,  was 
taken  to  the  Waterloo  station  to  be  sent  by  the  defendants'  rail- 
way to  Ewell.    The  plaintiff  suggested  to  the  railway  porter 

2  Eno   Rep.1  >-9 
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the  propriety  of  strapping  up  the  stirrups,  so  as  to  get  them  out 
of  the  way,  but  the  porter  said  the  usual  course  would  be  to 
send  the  horse  as  it  then  was,  and  the  horse  was  so  put  into  a 
box.  When  it  arrived  at  its  destination  it  was  found  to  have 
sustained  a  cut  on  the  forearm,  a  dislocation  of  the  fetlock,  and 
other  injuries.  The  horse  was  quiet,  and  accustomed  to  travel 
by  railway.  The  facts  above  stated  were  proved  by  the  plaint- 
iff's evidence  at  the  trial  before  Martin,  B.,  at  the  sittings  in 
London  after  the  ladt  Hilary  Term.  On  behalf  of  the  defendants 
it  was  then  proved  that  the  train  did  not  meet  with  any  accident 
on  its  journey",  and  that  nothing  extraordinary  happened  which 
could  have-  alarmed  or  frightened  the  horse.  It  was  ultimately 
admitted  that  there  was  no  negligence  on  the  part  of  the  de- 
fendants. 

At  the  trial  the  verdict  was  entered  for  the  plaintiff  for  £31 
105.,  leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  with  power  for  the  Court  to  draw  infer- 
ences of  fact 

James,  Q.C.,  having  obtained  a  rule  accordingly. 

Lloyd,  Q.C.j  and  Graham,  showed  cause.  The  real  question 
is  whether  it  is  sufficient  for  the  plaintiff  to  show  that  his  horse, 
having  been  delivered  to  the  company  sound,  was  delivered  by 
them  unsound,  and  that  it  was  naturally  quiet.  It  is  not  neces- 
sary to  show  that  the  horse  was  negligently  carried;  it  is  enough 
to  show  that  the  injury  resulted  from  the  carrying.  The  com- 
pany chose  to  leave  the  saddle  on ;  they  were  not  negligent  in 
so  doing,  but  they  are  liable  for  the  injuries  which  resulted. 
[Bramwbll,  B. — Was  the  carrier  bound  to  take  off  the  saddle? 
If  not,  he  took  a  complex  article,  from  the  inherent  vice  of 
which  the  accident  happened.]  The  general  rule  of  law  respect- 
ing the  liability  of  a  carrier  is  clear;  the  exceptions  are  well 
known,  and  the  present  case  is  not  one  of  them. 

James,  Q.C.  Wood,  Q.C.,  and  Mangles,  in  support  of  the  rule. 
There  is  no  evidence  that  the  injuries  were  in  any  way  caused 
by  the  saddle.  Where  live  stock  is  by  its  own  act  injured  in 
being  carried,  the  carrier  is  not  liable  unless  there  is  affirmative 
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evidence  of  his  negligence.  A  carrier  is  not  responsible  for 
damage  which  arises  wholly  from  an  inherent  defect  of  the  article 
delivered  to  him  to  be  carried;  in  the  case  of  ordinary  goods 
the  harden  of  proving  some  inherent  defect — such  as  fermen- 
tation or  bad  packing — is  on  the  carrier;  but  we  contend  that 
a  carrier  of  live  stock  discharges  himself  by  showing  that  he  was 
not  negligent,  and  that  the  injuries  complained  of  were  the 
result  of  the  animal's  own  act.  The  carrier  is  not  obliged  to 
show  how  the  accident  happened.  It  is  admitted  that  the  horse 
was  carried  in  the  usual  way  in  a  proper  horse-box;  the  defend- 
ants are  not  liable  if  the  horse  chose  to  kick  in  the  exercise  of 
its  volition ;  so  far  as  this  case  is  concerned  there  is  no  difference 
between  vice  and  volition  There  is  no  authority  that  a  carrier 
is  liable  for  live  stock  in  the  same  way  as  he  is  for  goods, 
[Martin,  B. — Tou  must  take  that  to  error;  it  is  too  late  to 
argue  that  here;  the  liability  of  carriers  for  cattle  is  the  same 
as  for  chattels  except  so  far  as  it  is  necessarily  qualified  by  the 
nature  of  the  thing.]  They  cited :  Pardingion  v.  South  Wales 
Railway  Company,  5  W.  R.  8,  26  L.  J.  Ex.  105;  Cart  v.  London 
and  Yorkshire  Railway  Company,  7  Ex.  707 ;  McManus  v.  London 
and  Yorkshire  Railway  Company,  7  W.  R.  547,  4  H.  &  K  327 ; 
Harrison  v.  London  and  Brighton  Railway  Company,  8  W.  R.  524, . 
29  L.  J.  Q.  B.  209;  Clarke  v.  Rochester  Railway  Company,  4  Kern. 
N.  T.  Rep.  570-j  Smith  v.  New  Haven  Railway  Company,  12  Allen 
Mass.  Rep.  531;  Paxton  v.  North  British  Railway  Company,  9  Ct. 
of  Sess.  (3rd  series)  50 ;  Story  on  Bailments,  para.  576 ;  Angell 
on  Carriers,  para.  214a. 

Pigott,  B. — The  plaintiff  delivered  to  the  defendants  a  horse 
in  good  health  to  be  carried  to  Ewell  by  their  railway.  There 
was  a  condition  in  the  contract  on  the  defendants9  behalf  that 
for  any  injury  which  might  happen  to  the  horse  in  course  of 
transit  by  kicking  or  plunging,  they  were  not  to  be  liable.  At 
the  journey's  end  the  animal  was  found  to  have  sustained  severe 
injuries,  such  as  a  cut  on  the  fore  arm,  and  several  cuts  on  the 
hocks,  besides  a  dislocated  fetlock  joint  of  the  hind  leg.  The 
evidence  at  the  trial  showed  that  when  the  plaintiff  delivered 
nim  to  the  porter  at  the  station  there  was  a  saddle  on  the  horse, 
and  the  stirrups  were  hanging  down  as  if  for  riding ;  that  he 
suggested  to  the  porter  to  draw  them  up  to  the  top  of  the  stir* 
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rup  leather,  but  the  latter  said  they  would  be  safer  as  they  were, 
and  in  that  state  the  horse  was  put  into  the  box.  A  guard 
proved  that  there  was  no  accident  to  the  train,  and  that  nothing 
was  heard  in  the  box  during  the  journey.  On  the  other  hand 
the  horse  was  shown  to  be  a  quiet  animal  and  accustomed  to  rail- 
way travelling,  and  there  were  no  signs  of  fresh  kicking,  by 
splintered  wood  or  otherwise  in  the  box.  There  was  nothing 
except  the  nature  of  the  injuries  themselves  to  show  how  they 
ivere  caused. 

The  defendants  at  the  trial  gave  up  their  exemption  under 
the  special  contract,  and,  as  I  think,  properly,  there  being  nothing 
to  show  that  kicking  or  plunging,  which  I  construe  to  mean 
from  vice  or  freshness,  was  the  primary  cause  of  these  injuries. 
The  Court  is  to  draw  inferences  of  fact,  and  I  infer,  there  being 
no  negligenee  on  either  side,  that  the  animal  was  either  thrown 
or  got  down  in  the  box,  and  in  struggling  to  get  up  again  re- 
ceived the  injuries  in  question.  In  my  opinion  the  cut  *on  the 
887]  forearm  was  clearly  caused  by  its  lying  on  the  stirrups, 
and  the  injuries  on  the  hocks  and  fetlock  by  struggling  and 
kicking  on  the  floor  of  the  box.  It  was  the  result  of  some  acci- 
dent or  casualty  without  evidence  to  show  how  caused.  The 
law  of  carriers  I  apprehend  is  clearly  this,  that  in  the  absence 
of  any  special  contract  they  undertake  to  carry  safely,  and  they 
insure  against  and  bear  the  risks  of  all  casualties  of  the  transit, 
except  such  as  result  from  vis  major,  i  c,  acts  of  nature  (other- 
wise termed  acts  of  God),  and  of  the  Queen's  enemies.  And 
that  since  the  case  of  Mc Manas  v.  Lancashire  and  Yorkshire  Rail- 
way  Company,  7  W.  E.  547,  4  H.  4  If .  327,  there  is  in  this  re- 
spect no  distinction  between  live  animals  and  other  ordinary 
merchandise.  Stuart  v.  Crawley,  2  Stark  Rep.  323,  a  dog  was 
delivered  to  the  defendant  in  a  string,  and  during  the  transit 
the  dog  escaped,  but  the  defendant  was  held  liable,  Lord  Ellen- 
borough  saying  that  "  after  a  complete  delivery  to  the  defend- 
ant he  became  responsible  for  the  security  of  the  dog,  the  pro- 
perty then  remained  at  the  risk  of  the  defendant,  and  lie  was 
bound  to  lock  him  up,  or  take  other  proper  means  to  secure 
him."  The  present  case  is  thus  reduced  to  one  of  onus  of  proof, 
and  upon  whom  is  such  onus  cast?  For  it  can  be  but  purely 
speculative  how  this  particular  mischief  occurred.  There  may 
have  been  an  accidental  jerk  at  the  curve  of  the  line,  or  a  jolt 
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of  the  train  by  sadden  stoppage,  or,  on  the  other  hand,  possibly 
(though  there  is  no  evidence  of  it),  the  animal  itself  may  have 
been  the  cause  of  its  own  injuries  by  some  intrinsic  propensity 
of  its  own  nature.  In  this  state  of  things  it  seems  to  me  only 
reasonable  that  the  carrier,  who  has  the  sole  control  of  the  article, 
and  who  alone  can  know,  and  certainly  has  the  means  of  know- 
ing what  has  occurred,  which  the  sender  of  goods  has  not,  should, 
if  he  rely  upon  any  exception  to  his  common  law  liability,  show 
by  affirmative  proof  that  the  case  is  brought  within  the  excep- 
tion. This  the  present  defendants  have  failed  to  do,  and  their 
liability  to  insure  against  a  casualty  of  the  journey  is  unremoved. 
Therefore  I  think  the  plaintiff  is  entitled  to  recover. 

The  following  judgment  of  Bramwbll,  B.,  was  concurred  in 
by  Martin,  B. : 

There  is  no  doubt  in  this  case  that  the  horse  was  the  imme- 
diate cause  of  its  own  injuries — that  is  to  say,  no  person  got  in 
to  the  box  and  injured  it.  It  slipped,  or  fell,  or  kicked,  or 
plunged,  or  in  some  way  hurt  itself.  K  it  did  so  from  no  cause 
other  than  its  inherent  propensities,  its  proper  vice — that  is  to 
say,  from  fright  or  temper,  or  stru  ggling  to  keep  its  legs,  the 
defendants  are  not  liable.  But  if  it  so  hurt  itself  from  the  de- 
fendants' negligence,  or  any  misfortune  happening  to  the  train, 
though  not  through  any  negligence  of  the  defendants,  as,  for 
instance,  from  the  horse-box  leaving  the  line  owing  to  some  ob- 
struction maliciously  put  on  the  line,  then  the  defendants,  as 
insurers,  would  be  liable.  If  perishable  articles,  say  soft  fruit, 
are  damaged  by  their  own  weight,  and  the  inevitable  shaking 
of  the  carriage,  they  are  injured  by  their  own  intrinsic  qualities; 
if,  through  pressure  of  other  goods  carried  with  them,  or  by  an 
extraordinary  shock  or  shaking,  whether  through  negligence  or 
not,  the  carrier  is  liable ;  and  after  we  heard  this  case  argued, 
the  case  of  The  Great  Western  Railway  v.  Blower,  20  "W.  E.  776, 
has  been  decided  by  the  Court  of  Common  Pleas  in  accordance 
with  this  view  of  the  l&w.  Now,  it  might  be  a  question  on  whom 
in  such  a  case  as  the  present  the  burthen  of  proof  lay,  on  the 
carrier  or  his  employer.  But  in  the  actual  case  each  party  has 
given  evidence.  The  defendants'  witnesses  have  sworn  that  the 
train  proceeded  on  the  journey  without  disturbance  or  interrup- 
tion, and  that  there  was  nothing  to  excite  the  horse  to  do  what 
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he  did  to  his  own  damage,  no  cause  of  the  mischief,  except  his 
own  inherent  disposition.  If  this  is  so,  the  defendants  are  not 
liable.  On  the  other  hand,  the  plaintiff's  witnesses  have  shown 
that  the  horse  was  quiet,  used  to  railway  travelling,  and  there- 
fore, they  say,  there  must  have  been  something  extraordinary 
to  excite  the  animal.  This  is  a  question  of  fact  properly  for  a 
jury,  but  referred  to  us.  If  I  am  to  decide,  I  find  for  the  defend- 
ants. The  evidence  for  the  plaintiff  makes  it  improbable  it  was 
the  proper  vice  of  the  horse;  the  evidence  of  the  defendants 
make  it  impossible  it  was  otherwise.  It  will  be  observed  I  take 
no  notice  of  the  saddle  and  stirrups  being  on  the  horse  as  de- 
scribed. In  the  first  place,  I  am  satisfied  they  were  not  the  ex 
citing  cause  of  the  mischief;  in  the  next  place,  it  appears  that 
it  was  proper  to  carry  the  horse  so  caparisoned;  and  if  so,  and 
if  this  horse  was  affected  by  their  being  there,  it  was  his  own 
inherent  and  peculiar  disposition  that  made  him  so — his  pro- 
•  per  vice.  At  all  events,  I  cannot  find  for  the  plaintiff  on  this 
ground;  I  cannot  trace  the  injury  to  this  cause;  nor  do  I  notice 
the  clause  as  to  the  company  not  being  liable  for  damage  arising 
from  certain  conduct  of  the  horse  kicking,  because  I  understand 
Martin,  B.,  to  report  that  the  defendants  did  not  show  that  the 
damage  arose  thus.  In  the  result,  I  think  this  rule  should  be 
made  absolute. 

Rule  absolute. 

Attorneys  ft>r  the  plaintiff,  Hargrove,  Fowler,  $  Blunt. 
Attorney  for  the  defendants,  L.  Orambie. 
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C.  P.  (Lr.)  June  6,  7, 11. 

In  the  Matter  of  the  Parliamentary  Elections  Act,  1868,  and 
the  County  of  Galway  Election  Petition. 

Hon.  ¥m.  Le  Poer  Trench,  Petitioner.     John  Philip  Nolan, 

Respondent.*  [833 

20  Weekly  Reporter,  833. 

In  an  election  of  a  member  of  Parliament  for  a  county.  A.  polled  2,828 
votes,  B.  668,  and  1,205  electors  did  not  vote.  It  was  found  by  a  judge  sitting  at  a 
petition  presented  againt  A.'s  return,  that  A.  had  been  guilty  of  undue  influence 
under  the  31  and  82  Vict.  c.  125,  and  therefore  was  disqualified.  Two  questions 
were  reserved  under  the  12th  section  of  the  81  and  82  Vict.  c.  125,  for  the  con- 
sideration of  the  Court  of  Common  Pleas  —  1st.  Whether  the  electors  who  voted 
for  A.  were  fixed  with  knowledge  of  A.'s  disqualification  so  as  to  make  their 
votes  thrown  away ;  and  2ndly,  whether  B.,  the  candidate  for  the  minority,  was 
entitled  to  the  seat. 

Held,  by  Monahan,  C.J.,  that  the  electors  were  not  fixed  with  knowledge  of 
A.'s  disqualification,  and  that  B.  was  not  entitled  to  the  seat. 

Held,  by  Keogh,  Morris,  and  Lawbon,  JJ.,  that  the  electors  had  knowledge  of 
A/s  disqualification,  that  their  votes  for  A.  were  thrown  away,  and  that  B., 
being  the  only  candidate  for  whom  votes  were  legally  given,  was  entitled  to  the 
seat  ('). 

It  appeared  that  at  the  election  of  a  Member  of  Parliament 
for  the  county  of  Galway,  held  in  the  month  of  February,  the 
candidates  were  Capt.  Nolan  and  Captain  the  Hon.  Vm.  Le 
Poer  Trench.  The  total  number  of  voters  was  4,686,  of  which 
Captain  Nolan  polled  2,823  votes,  and  Captain  French  658, 
whereupon  Captain  Nolan  was  declared  duly  elected.    A  peti- 

(')  dee  next  cases. 
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tion  was  presented  by  Captain  Trench,  alleging  that  Captain 
Nolan  had  been,  by  himself,  and  his  agents,  guilty  of  treating 
and  of  undue  influence,  and  was  therefore  disqualified  from 
sitting  as  a  member  for  the  county,  and  praying  that  Captain 
Nolan  be  declared  disqualified,  and  that  he  be  declared  entitled 
to  the  seat.  The  petition  was  tried  before  Mr.  Justice  Keogh, 
sitting  under  the  provisions  of  the  31st  and  32nd  Vict,  c.  125, 
and  it  was  found  by  him,  that  Captain  Nolan  had  been  guilty 
of  undue  influence,  and  was  accordingly  disqualified.  The 
12th  section  of  the  31  and  32  Vict.,  c.  125,  provides  "  That  if  it 
shall  appear  to  the  judge  in  the  trial  of  the  petition,  that  any 
question  or  questions  of  law,  as  to  the  admissibility  of  evidence 
or  otherwise,  require  further  consideration  by  the  Court  of 
Common  Pleats,  it  shall  be  lawful  for  the  judge  to  postpone  the 
granting  of  the  certificate,  until  the  determination  of  said 
question  or 'questions  by  the  Court,  and  for  this  purpose  to  re- 
serve any  such  question  or  questions,  in  like  manner  as  ques- 
tions are  usually  reserved  by  a  judge  on  a  trial  at  Nisi  Priue." 
In  pursuance  of  this  section  Mr.  Justice  Keogh  deferred  grant- 
ing his  certificate  until  he  obtained  the  opinion  of  the  Common 
Pleas  in  a  special  case  submitted  to  them. 

The  following  are  the  material  parts  of  the  special  case : 
"  It  was  proved  before  me,  that  undue  influence  had  been 
practised  upon  the  electors  of  the  county,  and  had  been  carried 
out  in  pursuance  of  arrangements  made  by  the  said  respondent 
and  his  agents  previous  to  such  election,  and,  especially,  during 
the  months  of  November  and  December  of  the  last  year,  and 
the  month  of  January  of  the  present  year.  I  was  satisfied  that, 
by  the  foregoing  and  other  acts  of  intimidation  proved  against 
the  respondent  and  his  agents,  the  status  of  said  respondent  as 
a  candidate  qualified  to  be  elected  was  destroyed,  and  that  he 
was  disqualified  to  be  elected  for  the  said  county  by  such  acts 
committed  by  him  and  his  agents  as  hereinbefore  described, 
and  that  such  disqualification  existed  previous  to  the  day  of 
nomination  for  such  election,  and  that  the  knowledge  of  such 
acts,  and  especially  of  such  intimidation  and  undue  influence, 
had  become  generally  known  throughout  the  county,  and  espe- 
cially amongst  those  who  afterwards  voted  for  said  respondent. 
It  was  further  proved  before  me  that  large  numbers  of  the 
electors  who  had  previously  declared  their  intention  to  vote  for 
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said  petitioner  had  been  compelled  to  votetfbr  said  respondent,  or 
to  refrain  from  voting  for  said  petitioner,  and  had  avowed  they 
were  so  compelled  by  such  intimidation  and  undue  influence.  It 
was  proved  that  the  exercise  of  such  intimidation  and  undue  in- 
fluence had  become  publicly  known  amongst  the  electors  of  such 
county  previous  to  the  day  of  nomination.  It  was  further 
proved  before  me,  that,  on  the  3rd  day  of  February,  being  the 
day  of  nomination,  said  petitioner  caused  a  notice  to  be  posted 
at  and  in  the  immediate  vicinity  of  the  place  of  nomination  for 
said  county,  and  to  be  advertised  in  several  of  the  newspapers 
published  in  the  county,  and  to  be  extensively  posted  in  the 
different  polling  places  for  such  county,  cautioning  the  electors, 
that  said  respondent  was  disqualified  from  being  elected  for 
said  county,  as  set  forth  in  said  petition.  It  was  further  proved, 
that  at  each  of  the  different  polling  places,  and  of  the  respect- 
ive polling  booths  said  petitioner  had  persons  stationed  with 
copies  of  such  notice,  with  the  view  of  serving  them  on  the 
electors  previous  to  their  recording  votes  at  the  poll.  It  was 
further  proved,  that  these  notices  were  served  at  each  of  the 
polling  places  (with  one  exception),  on  some  of  the  electors 
previous  to  their  voting,  the  numbers  of  such  services  varying 
considerably  in  different  polling  places,  but  not  amounting  in 
the  aggregate  of  personal  services  to  more  than  a  few  hundreds, 
and,  furthermore,  *it  was  proved  that  attempts  were  made  [834 
to  serve  numbers  of  such  notices  on  the  voters  as  they  came  to 
the  poll,  who  either  refused  to  receive  them,  or  were  prevented 
receiving  them,  by  the  confusion  in  the  booths,  sometimes  by 
the  agents  of  the  respondent,  and  frequently  by  the  members 
of  the  Roman  Catholic  clergy  who  were  engaged  in  conducting 
the  electors  to  the  poll.  In  the  excepted  booth  to  which  I 
have  referred,  the  person  placed  to  serve  the  notices  did  not  do 
so  until  after  the  electors  had  polled,  having  been  told  by  one 
of  the  agents  of  the  petitioner  that  that  was  the  proper  time  to 
do  so.  It  was  further  proved  that  numbers  of  those  notices 
were  scattered  about  on  the  floors  $\pd  tables  of  the  polling 
booths.  They  were  all  in  the  English  language,  and  it  was 
proved  that  many  of  the  electors  could  not  speak  English.  It 
was,  on  the  foregoing  facts,  contended  before  me,  on  behalf  of 
the  petitioner,  that,  the  status  of  the  said  respondent  being 
destroyed  thereby,  the  petitioner  was  the  only  candidate  before 
2  Eno.  Rep.1  90 
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the  constituency,  eligible  to  receive  their  votes,  and  be  declared 
elected,  and  that  I  should  accordingly  declare  him  elected.  It 
was,  however,  contended  on  the  part  of  the  respondent  that, 
notwithstanding  said  respondent  being  found  ineligible,  yet 
that  the  votes  given  to  him  were  not  thrown  away,  as  the 
electors  were  not  bound  to  act  upon  his  ineligibility,  even 
although  made  known  to  them  by  sufficient  notice,  until  bo 
declared  by  some  competent  legal  tribunal ;  and,  furthermore, 
that  even  if  they  were  bound  to  act  upon  such  ineligibility, 
though  not  so  previously  found,  knowledge  thereof  was  not 
sufficiently  brought  home  to  a  sufficient  number  of  electors,  to 
displace  the  majority  of  said  respondent,  and  to  justify  me  in 
declaring  said  petitioner  duly  elected."  The  questions  reserved 
on  these  findings  of  facts  were  as  follows :  "  First.  Were  the 
electors,  who  constituted  the  majority  of  the  respondent,  fixed 
with  sufficient  knowledge  of  the  disqualification  of  the  said 
respondent,  and  should  they  have  acted  upon  such  disqualifica- 
tion, and  refrained  from  voting  for  said  respondent?  Secondly. 
Was  the  petitioner,  there  being  no  disqualification  on  his  part, 
entitled  to  be  declared  elected  for  said  county  ?" 

SergL  Armstrong  for  the  petitioner  {Murphy ',  Q.C>  and  Persse 

with  him).  —  Captain  Nolan  destroyeth  his  status  as  a  candidate 

by  using  undue  influence.     This  undue  influence  was  widely 

known.    His  disqualification  was  notified  as  far  as  possible  to 

the  electors.     It  would  be  impossible  to  effect  personal  service 

on  every  voter  in  a  constituency  of  4,686,  and  lex  non  cogit  ad 
impossibilia.    Everything  reasonable  was  done  to  give  notice  of 

Nolan's  disqualification.  There  has  been  no  fixed  principle 
established  by  the  decisions  of  committees  of  the  House  of 
Commons,  but  still  there  would  be  found  authority  for  seating 
Captain  Trench.  Under  the  17  &  18  Vict,  c.  102,  the  Corrupt 
Practices  Prevention  Act  of  1854,  cases  are  found  where  the 
candidate  in  the  minority  was  seated  when  notice  of  the  dis- 
qualification of  other  candidate  was  given.  In  the  cases  of 
Bewdley,  1  Luder's  Elec.  'Cas.  65  (note  B) ;  Mitchell,  1  Luder's, 
65  and  75,  and  1  PeckwelPs  Elec.  Cas.,  498;  Leominster,  1 
Corb.  &  D.  Elec.  Cas.,  21,  and  Heywood  Elec.  Cas.,  150 ;  and 
Kirkcudbright,  1  Luder's,  72  (note  b) ;  the  jurisdiction  to  seat 
the  candidate  in  the  minority  was  acknowledged.     So  in  the 
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cases  of  Fifty  1  Luder's,  455 ;  (note  H) ;  Maiden,  1  Peckwell, 
499 ;  Cockermouth,  Abingdon,  and  Southampton,  all  in  1  Peckwell, 
499  and  450 ;  Southward,  Heywood's  Elec.  Cas.  544,  and  Clif- 
ford, 1.  See  Gosling  v.  Veley,  7  Q.  B.  408,  and  4  H.  of  L.  679, 
where  it  was  held  that  electors  by  voting  for  disqualified  can- 
didates threw  away  their  votes.  See  Bex  v.  Hawkins,  10  East, 
211,  and  affirmed  2  Dow,  P.C.  124 ;  and  the  cases  referred  to 
there,  viz.,  Beg.  v.  Boscawen,  Easter,  18  Anne;  Bex  v.  Withers, 
Easter,  8G.2;  Taylor  v.  Mayor  of  Bath,  M.  15  G.  2 ;  all  of 
which  are  in  Bex  v.  Monday,  Cowper,  537  ;  Claridge  v.  Evelyn, 
5  B.  &  A.  81 ;  Bex  v.  Bridge,  1M.&  Sel.  76 ;  Beg.  v.  Blizard, 
15  W.  R.  105,  L.  It.  2  Q.  B.  55 ;  Beg.  v.  Mayor,  Aldermen,  and 
Burgesses  of  Tewkesbury,  16  W.  R.  1200,  L.  R.  3  Q.  B.  629 ;  the 
Norwich  case,  19  L.  T.  N.  S.  615 ;  Norfolk  case,  21  L.  T.  N.  S. 
264 ;  the  JDrogheda  case,  21  L.  T.  N.  S.  402 ;  the  Tavistock  case, 
2  Pow.  Rod.  &  Dew,  5 ;  were  also  cited  in  the  argument. 

Macdonagh,  Q.  C.  (H.  M  'Dermott  with  him),  for  the  respondent 
Captain  Trench  is  not  entitled  to  the  seat,  he  having  only  a 
minority  of  votes.  Notice  was  not  given  to  every  voter  of 
Nolan's  disqualification.  If  it  was,  they  were  not  bound  to  act 
on  it,  as  it  might  be  a  mere  election  squib.  This  Court  cannot 
find  any  matter  of  fact,  can  only  decide  in  questions  of  law. 
The  judge  at  the  trial  should  have  found  that  the  electors  had 
knowledge  of  Nolan's  disqualification,  if  it  was  so.  This  Court 
has  no  evidence  before  it,  and  has  no  power  to  decide  in  any 
matter  of  fact ;  if  it  had,  Judge  Keogh  alone  was  competent  to 
find  that  knowledge  was  brought  home  to  the  electors,  and  he 
did  not  do  so.  Questions  of  notice,  mala  fides  and  bond  fides, 
cannot  be  withheld  at  Nisi  Prius  from  the  jury :  see  Bex  v. 
Hawkins,  10  East,  217 ;  Doe  d.  Taylor  v.  Grisp,  8  A.  &  E.  779,  at 
p.  787 ;  MaUoom  v.  Fitzgerald,  3  Mod.  29 ;  and  Doe  lessee  of 
Kenrick  v.  Lord  Beauclerk,  11  East,  657 ;  and  here  the  judge  was 
to  find  the  matters  of  fact  in  the  place  of  a  jury,  and  this  Court 
cannot.  See  the  special  case,  where  it  is  plain  that  no  ques- 
tion of  law  is  reserved,  but  a  question  of  fact.  Those  questions 
of  fact  not  having  been  found  at  the  trial,  no  one  can  find  them 
now.  Peckwell,  at  p.  500,  says  that  no  principle  was  established 
by  the  cases  before  committees,  and  so  Serg.  Armstrong  admits, 
and  the  cases  since  are  against  him :  2  Cheltenham  case,  1  Pow. 
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Rod.  &  Dew,  224,  was  opposed  by  the  2  Horsham  case,  1  Pow. 
Rod.  &  Dew,  240.  The  Tavistock  case,  2  Pow.  Rod.  &  Dew,  52 ; 
Clitheroe  case,  2  Pow.  Rod.  &  Dew.  276 ;  the  Beverly  case,  W.  A 
D.  219 ;  the  Norwich  case,  W.  &  B.  144,  and  19  L.  T.  615, 
Gosling  v.  Veley,  7  Q.  B.  405 ;  Beg.  v.  Morns,  7  A.  &  E.  960 ; 
Bex  v.  Hawkins,  10  East,  217 ;  Bex  v.  Monday,  2  Cow.  530, 
were  cited.  The  maxim  "  ignorantice  juris  hand  excusal,"  does 
not  apply  here,  see  judgment  in  Beg.  v.  Mayor  fie.  of  Tewkesbury. 
There  must  be  wilful  persistence  against  actual  knowledge  to 
make  the  votes  for  a  candidate  thrown  away.  The  cases  of 
Fife,  1  Luder's,  455,  and  Abingdon,  1  Doug.  419,  were  also 
referred  to. 

H.  M'Dermott.  Since  the  case  of  Ashby  v.  White,  Ld.  Ray- 
mond, 938, 1  Smith's  Leading  Cas.  227,  it  has  never  been 
doubted  that  every  man  has  a  legal  right  to  his  vote.  You 
cannot  deprive  the  2,165  electors  who  constituted  the  majority 
for  Trench  of  their  votes.  Three  propositions  prove  that  their 
votes  were  not  thrown  away.  1st.  The  special  case  does  not 
show  that  the  2,165  voters  had  knowledge  of  Nolan's  being 
disqualified  at  the  time  he  voted  for  him.  2nd.  Even  if  the 
voters  had  notice  of  acts,  which  a  judge  would  hold  to  amount 
to  the  statutable  offence  of  undue  influence  before  the  Act  of 
1854  (17  &  18  Vict  c.  102),  such  notice  would  not  cause  the 
votes  to  be  thrown  away  in  the  sense  of  the  reservation.  3rd. 
Since  the  Act  of  1854  there  must  be  a  declaration  by  a  com- 
mittee, or  a  report  of  a  judge,  before  the  candidate  is  dis- 
qualified so  as  to  make  the  votes  for  him  thrown  away.  County 
of  York  West  Biding,  O'M.  &  Har.  Elec.  Rep.  213;  and  Evesham, 
Falconer  &  Fitzherbert  Elec.  Cases,  504 ;  Rogers  on  elections, 
p.  248 ;  Leigh  &  Le  Marchant's  Elec.  Law,  64 ;  and  May's 
Parliamentary  Practice,  58  &  59,  were  cited  in  the  argument. 

Murphy,  Q.C.,  in  reply,  relied  on  Lord  Truro's  judgment  in 
Gosling  v.  Vdey,  4  H.  of  L.  C.  679, 1  Peckwell,  498.  You  can- 
not prove  knowledge;  all  you  can  ever  prove  is  means  of 
knowledge,  and  here  the  voters  had  every  reasonable  means  of 
knowledge  given  them. 

835]      Lawson,  J. — In  this  case  two  questions  have  been  *sub- 


Vol.  XX.]  TRINITY  TERM,  XXXV  VICT.  717 

Parliamentary  Elections  and  the  County  of  Galway.  1872 

mitted  by  Mr.  Justices  Keogh  to  the  Court  for  its  determina- 
tion, arising  out  of  the  Gal  way  election  petition,  in  pursuance* 
of  the  12th  section  of  the  31  &  32  Vict  c.  125,  which  provides 
that,  if  it  shall  appear  to  the  judge,  on  the  trial  of  the  petition, 
that  any  question  or  questions  of  law,  as  to  the  admissibility 
of  evidence,  or  otherwise,  require  further  consideration  by  the 
Court  of  Common  Pleas,  it  shall  be  lawful  for  the  judge  to 
postpone  the  granting,  of  the  certificate  until  the  determination 
of  the  said  question  or  questions  by  the  Court,  and,- for  this  pur- 
pose, to  reserve  any  such  question  or  questions  in  like  manner 
as  questions  are  usually  reserved  by  a  judge  at  Nisi  Prius. 
The  questions  so  reserved  for  our  consideration  are  as  follows  : 
First,  Were  the  electors  who  constituted  the  majority  of  the 
respondent  fixed  with  sufficient  knowledge  of  the  disqualifica- 
tion of  the  respondent,  and  should  they  have  acted  upon  such 
disqualification  and  refraiued  from  voting  for  the  respondent  ? 
Second.  Was  the  petitioner  then  having  no  disqualification 
on  his  part,  entitled  to  be  declared  elected  for  the  said  county  ? 
It  was  contended  by  Mr.  Macdonough  in  his  argument  that  the 
first  of  these  questions  was  one  of  fact,  not  of  law,  and  that  the 
Court  therefore  could  return  no  answer  to  it.  It  is,  however, 
very  clear  to  my  mind  that  it  involves  a  very  serious  and  im- 
portant question  of  law,  namely,  whether  the  facts  as  found  in 
the  case  are  sufficient  in  point  of  law  to  affect  the  electors 
'with  sufficient  knowledge  of  the  disqualification  of  Captain 
Nolan,  and  t  whether  votes  given  after  such  notice  are  thrown 
away,  Mr.  McDermott  in  arguing  upon  the  same  side  admitted 
that  a  difficult  question  of  law  was  reserved  by  the  case  —  his 
logical  intellect  could  not  do  otherwise  —  and  he  addressed  to 
the  Court  upon  that  point  an  argument  marked  by  singular 
ability  and  acumen.  Now  the  propositions  contended  for  be- 
fore us  by  Captain  Trench,  who  seeks  the  seat,  were  —  first, 
"  that  Captain  Nolan  was  disqualified  from  being  elected  for 
this  county,  and  that  the  disqualification  was  complete  before 
the  election  took  place" ;  second,  "  that,  before  a  single  vote 
was  reporded  at  the  election,  sufficient  knowledge  of  that  dis- 
qualification was  brought  home  to  the  electors  who  constituted 
the  majority  for  the  respondent;  third,  "  that  Captain  Trench, 
a  duly  qualified  candidate,  was  entitled  to  be  seated.  Before  I 
approach  the  special  facts  of  the  case  it  is  absolutely  necessary 
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tor  me  to  consider  what  the  rule  of  law  applicable  to  cases  of 
this  kind  is.  We  are  directed  by  the  20th  section  of  the  Act 
to  observe,  as  far  as  may  be,  the  principles,  practice,  and  rules, 
on  which  committees  of  the  House  of  Commons  have  hitherto 
acted  in. dealing  with  election  petitions.  So  far  as  these  prin- 
ciples fail  to  guide  us,  we  are,  according  to  the  2d  section,  to 
have  the  same  powers  as  we  would  if  the  petition  were  an  or- 
dinary cause  within  our  jurisdiction,  and  we  must  then  be 
governed  by  the  principles  of  the  common  law.  I  have  there- 
fore approached  the  consideration  of  this  case  just  as  if  it  were 
a  new  trial  motion,  or  case  reserved  from  Nisi  Prius,  endeavor- 
ing, to  ascertain — in  a  matter  to  us  somewhat  novel  —  what 
are  the  principles  of  law  which  govern  the  case,  and  to  apply 
them  to  the  facts  ?  First  then  it  is  necessary  to  see  whether 
there  any  principles  to  be  deduced  from  the  decisions  of  the 
House  of  Commons  upon  the  question,  —  whether  a  duly  quali- 
fied candidate  is  entitled,  though  in  a  minority,  to  be  seated  in 
case  the  other  candidate  is  proved  to  have  been  disqualified  at 
the  time  of  the  election,  and  the  electors  were  duly  apprised  of 
such  disqualification.  The  research  and  industry  of  counsel 
have  referred  to  all  the  cases  from  the  earliest  times  before 
committees  upon  the  point ;  I  need  not  travel  through  them. 
The  result  of  them  is,  that,  in  very  many  cases,  the  candidate 
in  the  minority  has  been  seated,  upon  proof  of  the  knowledge 
of  the  disqualification  of  his  opponent  being  brought  home 
to  the  electors ;  and  in  other  cases,  upon  apparently  a  similar 
state  of  facts,  the  committees  have  simply  unseated  the  dis- 
qualified candidate,  and  declared  the  election  void.  Two  re- 
markable instances  of  apparently  contradictory  decisions  are  the 
Cheltenham  and  Horsham  cases,  decided  about  the  same  time 
and  reported  in  1  Pow.  R  &  D.  Election  Cases,  224  &  240.  In 
the  Horsham  case  they  seated  the  other  candidate,  and  in  the 
Cheltenham  case  they  declined  to  seat  him  —  in  both  cases 
there  was  a  divided  opinion  among  the  members  of  the  com- 
mittees. The  result,  therefore  appears  to  be,  that  the  jurisdic- 
tion to  seat  the  candidate  in  the  minority  was  possessed  by 
committees  and  vas  frequently  exercised  them,  while  in 
many  cases  they  refused  to  exercise  it.  Failing,  then,  to 
discover  in  the  chaos  of  decisions  any  settled  principles  which 
should  absolutely  govern  us,  we  must  have  recourse  to  our 
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common  law  for  rules  and  analogies  to  guide  our  judg- 
ment ;  a  course  to  which,  for  myself,  I  must  say  I  turn  with 
pleasure,  because  we  find  in  it,  though  often  mixed  up  with, 
and  obscured  by,  what  may  be  deemed  technical  or  narrow, 
principles  of  the  soundest  sense  and  the  truest  wisdom,  and 
above  all,  a  power  of  expansiveness  and  adaptation  which,  when 
properly  applied,  is  adequate  to  the  solution  of  the  novel  ques- 
tions, which,  in  the  complex  relations  grown  out  of  an  advanced 
civilization,  are  continually  coming  to  the  surface.  This  ex- 
haustive power  is  well  stated  in  the  passage  of  Mr.  Justice 
Coleridge's  judgment  in  Gosling  v.  Veley,  4  H.  L.,  768,  to  which 
Mr.  Murphy  referred,  and,  in  the  language  of  Lord  Chief  Jus- 
tice Eyre  in  llderton  v.  llderlon,  2  H.  BL  145,  where  he  says 
that  when  one  mode  of  trial  is  obsolete  or  inapplicable,  the 
common  law,  out  of  its  own  inexhaustible  fountain  of  justice, 
will  devise  another.  The  first  authority,  then,  to  which  I  shall 
refer  is  The  King  v.  Hawkins,  10  East,  211.  That  is  a  case  of 
the  very  highest  authority.  The  judgment  of  the  Court  of 
Queen's  Bench  was  delivered  by  Lord  Ellenborough,  and  was 
carried  to  the  House  of  Lords  and  there  affirmed ;  2  Dow's 
Parliamentary  Cases,  124,  and  the  question  discussed  was, 
whether  the  notice  of  the  incapacity  of  the  other  candidate  was 
too. late,  not  having  been  given  until  after  two  persons  had 
voted.  At  page  217  Lord  Ellenborough  says —  "  The  general 
proposition,  that  votes  given  for  a  candidate  after  notice  of  his 
being  ineligible,  are  to  be  considered  the  same  as  if  the  persons 
had  not  voted  at  all,  is  supported  by  the  cases  of  The  Queen  v. 
Boscawen,  Easter,  13  Anne;  The  King  v.  Withers,  Easter,  8 
Geo.  2 ;  Taylor  v.  Mayor  of  Bath,  M.,  15  Geo.  2,  all  which  are 
cited  in  Cowper,  587,  in  The  King  v.  Monday.  In  the  first 
Boscawen  and  Roberts,  the  two  candidates,  had  an  equal  num- 
ber of  votes  ;  but,  because  Boscawen  was  incapable,  the  votes 
given  for  him  were  considered  as  thrown  away,  and  the  other 
duly  elected.  In  the  second  case  Withers  had  five  votes  out  of 
eleven  ;  and  the  other  six  refusing  to  vote  at  all,  the  Court  held 
Withers  duly  elected :  and  that  the  six  who  refused  to  vote 
were  virtually  consenting  to  the  election  of  Withers.  In  the 
third  case  Taylor,  Bigg,  and  Kingston  were  candidates.  Bigg 
was  objected  to  as  a  disqualified  person,  notwithstanding  which 
Bigg  had  fourteen  votes,  Taylor  thirteen,  and  Kingston  only 
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one.     There  Lord  Chief  Justice  Lee  at  Nisi  Prius  directed  the 
jury  that  if  they  were  satisfied  that  the  electors  had  notice  of 
Bigg's  want  of  qualification,  they  should  find  for  the  plaintiff: 
that  was  Taylor,  who  had  only  thirteen  votes,  because  Bigg  not 
being  qualified  was  to  be  considered  as  a  person  not  in  esse,  and 
the  voting  for  him  a  mere  nullity.     The  jury  found  for  the 
plaintiff;  and  the  Court,  on  motion  for  a  new  trial  agreed  with 
the  law  as  laid  down  by  Lord  Chief  Justice  Lee,  and  refused  a 
new  trial.     And  in   The  King  v.  Monday,  in  Cowper,  and  The 
King  v.  Coe,  in  the  27th  of  the  present  reign,  Hil.  Term,  this 
doctrine  was  not  denied,  although  the  cases  then  before  the 
Court  went  off  on  other  points. "    Lord  Eldon,  in  giving  the 
judgment  of  the  House  of  Lords  (see  Hawkins  v.  Bex,  2  Dow's 
Pari.  Cases  at  page  148),  puts  it  upon  the  ground  that  "  the 
majority  knowingly  voted  for  this  dead  man."    It  is  quite  true 
836]  th*t  the  candidate  *in  that  case  admitted  his  own  incapacity ; 
but  it  will  be  found  in  late  cases  tbfet  that  is  not  material,  and 
if  the  elector  votes  after  he  knows  of  the  disqualification  he 
does  so  at  the  peril  of  losing  his  vote.     The  rule  is  again  re- 
cognized in  the  case  of  The  King  v.  Parry,  14  East.  549  (re- 
ported together  with   The  King  v.  PhUipps.    In  the  case  of 
Gosling  v.  Veley,  7  Q.B.,  406).    Lord  Denman,  a  great  constitu- 
tional lawyer,  lays  down  the  rule  as  expressly  applicable  to 
elections  for  the  House  of  Commons.    At  page  436  he  says : 
"  Upon  the  argumentfof  this  case,  the  counsel  for  the  defendants 
did  not  shrink  from  meeting  his  opponent  on  the  principle  ; 
majority  he  truly  asserted  to  mean,  legal  majority,  and  he  con- 
tended that,  although  there  might  be  numerically  more  vestry- 
men present,  who  were  in  intention  adverse  to  the  rate,  than 
those  who  voted  for  it,  yet  the  majority  of  votes  legally  ex- 
pressed was  in  its  favor.    This  position  he  sought  to  establish 
by  showing  that  the  vestrymen  who  were  so  adverse  bad  thrown 
away  their  votes,  and  he  likened  this  case  to  those  which  have 
been  decided  in  regard  to  corporate  assemblies  for  corporate 
elections,  or  the  meetings  of  freeholders  or  burgesses  in  elections 
to  the  House  of  Commons.    It  may  be  convenient,  therefore, 
in  the  first  place,  to  examine  into  the  principle  on  which  this 
rule  as  to  corporate  and  other  elections  appears  to  have  been 
established,  and  then,  after  stating  the  facts  which  these  plead* 
ings  disclose  with  regard  to  the  proceedings  now  in  question,. 
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to  see  whether  it  is  properly  applicable  to  those  facts,  so  as  to 
be  the  ground-work  of  our  decision.  First,  the  cases  in  which 
the  rule  has  been  either  stated  or  applied  in  regard  to  corporate 
elections  are  very  numerous;  it  maybe  sufficient  to  refer  to 
four  of  the  most  important,  either  for  the  arguments  or  the 
judgments  :  Oldknow  v.  Wainwright  (or  Rex  v.  Foxcroft,  2  Burr. 
1017,  S.  C.  1  W.  Bl.  229);  Rex  v.  Monday,  2  Cowp.,  530;  Rex 
v.  Hawkins,  10  East,  211 ;  and  Rex  v.  Parry,  14  East,  549.  The 
result  of  the  decisions  appear  to  be  this  :  Where  an  elector  be- 
fore voting  receives  due  notice  that  a  particular  candidate  is 
disqualified,  and  yet  will  do  nothing  but  tender  his  vote  for  him, 
he  must  be  taken  voluntarily  to  -abstain  from  exercising  his 
franchise,  and,  therefore,  however  strongly  he  may  in  fact  dis- 
sent, and  in  however  strong  terms  he  may  disclose  his  dissent, 
he  must  be  taken  in  law  to  assent  to  the  election  of  the  oppos- 
ing and  qualified  candidate  ;  for  he  will  not  take  the  only  course 
by  which  it  can  be  resisted,  i.e.,  the  helping  to  the  election  of 
some  other  person.  He  is  present  as  an  elector,  his  presence 
counts  as  such  to  make  up  the  requisite  number  of  electors 
where  a  certain  number  is  necessary,  but  he  attends  only  as  an 
elector  to  perform  the  duty  which  is  cast  on  him  by  the  fran- 
chise he  enjoys  as  an  elector ;  he  can  only  speak  in  a  particular 
language,  he  can  do  only  certain  acts ;  any  other  language 
means  nothing,  any  other  act  is  merely  null ;  his  duty  is  to  as- 
sist in  making  an  election.  If  he  dissents  from  the  choice  of 
A.  who  is  qualified,  he  must  do  so  by  voting  for  some  other  also 
qualified ;  he  has  no  right  to  employ  his  franchise  merely  in 
preventing  an  election,  and  so  defeating  the  object  for  which 
he  is  empowered  and  bound  to  attend.  And  this  is  a  wise  and 
just  rule  in  the  law.  It  is  necessary  that  an  election  should  be 
duly  made  and  at  the  lawful  time ;  the  electoral  meeting  is 
held  for  that  purpose  only,  and  but  for  this  rule  the  interest  of 
the  public  and  the  purpose  of  the  meeting  might  be  defeated 
by  the  perverseness  or  the  corruption  of  electors,  who  may  seek 
some  unfair  advantage  by  postponement.  If  the  elector  will 
not  oppose  the  election  of  A  in  the  only  legal  way,  he  throws 
away  his  vote  by  directing  it  where  it  has  no  legal  force,  and  in 
doing  so  he  voluntarily  leaves  unopposed,  i.e.,  assents  to  the 
voices  of  the  other  electors.  Where  the  disqualification  depends 
upon  a  fact  which  may  may  be  unknown  to  the  elector  he  is 
2  Eng.  Rep.]  91 
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entitled  to  notice,  for  without  that  the  inference  of  assent  could 
not  be  fairly  drawn,  nor  could  the  consequence  as  to  the  vote 
be  just.  But  if  the  disqualification  be  of  a  sort  whereof  notice 
is  to  be  presumed,  none  need  expressly  be  given.  "No  one  can 
doubt  that  if  an  elector  would  nominate  and  vote  >nly  for  a 
woman  to  fill  the  office  of  mayor,  or  burgess  in  Parliament,  his 
vote  would  be  thrown  away ;  there  the  fact  would  be  notorious, 
and  every  man  would  bo  presumed  to  know  the  law  upon  the 
fact."  This  decision  was  reversed  in  the  House  of  Lords  on  a 
collateral  point  (see  4  H.  of  L.  679),  but  the  principles  laid 
down  by  Lord  Denman  have  never  been  questioned.  The  last 
proposition  of  Lord  Denman,  that  a  person  having  notice  of  the 
facts  is  presumed  to  know  the  law,  has  been  qualified  by  a  re- 
cent decision  in  the  Court  of  Queen's  Bench  in  England,  which, 
has  been  much  relied  on  in  argument  on  both  sides :  The  Queen 
v.  The  Mayor ,  Aldermen,  and  Burgesses  of  Tewkesbury,  16  W.  R. 
1200,  which  decides  that  notice  of  the  facts  creating  the  dis- 
qualification is  not  necessarily  notice  of  the  disqualification. 
The  general  rule,  however,  is  laid  down  in  that  case  — "  The 
candidate  for  the  office  of  town  councillor  is  duly  elected  if  he 
has  an  actual  majority  of  valid  votes;  this  was  decided  in  Hex 
v.  Hawkins,  10  East,  211,  2  Dow,  124,  and  it  was  also  decided 
that  if  an  elector,  having  notice  of  the  disqualification  of  a  can- 
didate, chooses  to  vote  for  that  candidate,  it  is  the  same  thing 
as  if  he  did  not  vote  at  all.  From  the  illustrations  in  the  cases 
it  is  plain  that  if  an  elector  knows  as  a  fact  that  the  candidate 
for  whom  he  is  about  to  vote  is  disqualified,  and  yet  persists  in 
voting  for  him,  the  elector's  vote  is  as  utterly  thrown  away  as 
if  he  voted  for  a  dead  person,  or  for  the  man  in  the  moon."  In 
the  case  of  Beg.  v.  Cooks,  3  E.  &  B.  249,  23  L.  J.  Q.  B.  136,  2 
W*.  R.  C.  L.  Dig.  191,  Lord  Campbell  says,  "  Now  it  is  the  law, 
both  the  common  law  and  the  parliamentary  law,  and  it  seems 
to  me  to  be  also  common  sense,  that  if  an  elector  will  vote  for 
a  man  whom  he  knows  to  be  ineligible,  it  is  as  if  he  did  not 
vote  at  all,  or  voted  for  a  nonexistent  person,  or,  as  it  has  been 
said,  as  if  he  gave  his  vote  for  the  man  in  the  moon."  Here 
we  have  another  great  master  of  the  common  law  laying  down 
this  rule  as  clear,  such  being  the  undoubted  rule  of  the  common 
law  applicable  to  parliamentary  as  well  as  other  elections.  Let 
us  see  what  are  the  special  facts  stated  in  this  case  (out  of  which 
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I  shall  not  travel)  in  order  to  ascertain  whether  the  rule  is  ap- 
plicable to  them  so  as  to  form  the  ground  work  of  a  decision. 
First,  then,  was  there  a  disqualification  of  Captain  Nolan  be- 
fore the  election  took  place  ?  It  appears  by  the  case,  that  he 
was  guilty  of  acts  of  intimidation  and  undue  influence  before 
the  election ;  that  he  entered  into  a  combination  to  procure  his 
own  return  by  undue  influence  long  before  the  election  took 
place.  The  question  then  is,  did  this  amount  to  a  disqualifica- 
tion ?  Mr.  McDermott  argued  with  great  ingenuity  that  such 
acts  did  not  amount  to  a  disqualification  unless  they  were  ad- 
judicated upon  by  a  committee  or  a  report  of  a  judge.  His  ar- 
gument was  to  the  effect  that  there  was  no  such  disqualification 
at  the  common  law.  The  several  statutes  before  the  passing 
of  the  Corrupt  Practices  Act  created  such  disqualification  upon 
the  commission  of  one  of  these  offences,  but  the  Corrupt  Prac- 
tices Act,  17  &  18  Vict  c.  102,  repealed  all  those  earlier  Acts, 
and  creates  no  disqualification  except  that  contained  in  the  36th 
section,  which  is  as  follows  :  "  If  any  candidate  at  an  election 
for  any  county  or  borough  shall  be  declared  by  any  election 
vommittee  guilty  by  himself  or  his  agents  of  bribery,  treating, 
or  undue  influence  at  such  election,  such  candidate  shall  be  in- 
capable of  being  elected  or  sitting  in  Parliament  for  such  city, 
county,  or  borough  during  the  Parliament  then  in  existence." 
This  construction  of  the  Act  would  lead  to  some  very  startling 
consequences.  If  the  earlier  sections,  2,  4,  and  5,  defining  the 
offences  of  bribery,  treating,  and  undue  influence  and  mak- 
ing them  misdemeanors,  do  not  disqualify  the  candidate  who  is 
*guilty  of  them  from  being  elected,  upon  what  grounds  is  a  [837 
judge  to  unseat  him  ?  He  cannot  unseat  a  man  because  he  has 
committed  a  misdemeanor;  and  it  would  seem,  therefore  to 
follow  in  strictness  upon  this  argument,  that  the  judge  could 
not  unseat  him,  unless  he  had  been  already  found  guilty.  This 
is  an  absurd  consequence,  and  I  think  the  true  construction  of 
the  statute  is,  that  the  commission  of  any  of  these  offences  ipso 
facto  disqualifies  the  candidate  from  being  elected,  or,  to  use 
the  language  of  Mr.  Baron  Martin  in  the  Norwich  case  (19  L. 
T.  N*.  S.  615),  annihilates  his  status  as  a  candidate.  The  36th 
section  then  imposes  an  additional  disqualification,  by  rendering 
the  candidate  once  reported  incapable  of  being  elected  for  that 
place  during  the  then  parliament,  and  in  such  a  case  the  mere 
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production  of  the  report  is  sufficient,  without  going  iuto  the 
facts  to  disqualify  him.  This  was  obviously  intended  in  order 
to  prevent  what  might  otherwise  happen,  that  if  a  candidate 
was  unseated  and  a  new  election  ordered  he  might  again  present 
himself  for  the  same  place.  Therefore,  if  the  36th  section  were 
not  in  the  Act  at  all,  I  should  hold  that  the  commission  of  any 
of  the  offences  specified,  disqualified  the  candidate  from  the 
moment  it  was  committed.  I  do  not  think  that  the  36th  section, 
which  imposes  this  disability,  can  be  held  by  implication,  as 
was  argued,  to  alter  the  rule  of  law,  to  which  I  have  referred, 
and  to  enact  that  no  previous  disqualification  of  a  candidate, 
unless  evidenced  by  a  report  of  a  judge,  shall  have  the  effect, 
no  matter  how  clear  it  may  be,  of  destroying  his  status  so  as  to 
make  votes  given  for  him,  after  notice  to  the  electors,  thrown 
away.  The  Legislature  has  not  said  so ;  and  the  result  of  so 
holding  would  be  that  a  caudidate  might  appear  upon  the  day 
of  nomination  publicly  with  a  bag  of  sovereigns,  and,  in  the 
presence  of  all  the  electors,  promise  a  sovereign  to  every  man 
who  voted  for  him,  and  still  he  merely  could  be  unseated,  and 
the  seat  could  not  be  given  to  the  qualified  candidate  next  to 
him  on  the  poll,  although  they  had  personal  notice  of  the  dis- 
qualification. It  is  manifest  that  according  to  this  doctrine  this 
process  might  be  repeated  from  time  to  time,  and  a  series  of 
disqualified  candidates  might  be  brought  forward  .one  after 
another,  and  no  matter  how*  open,  notorious,  and  manifest  were 
the  corrupt  practices  which  they  used,  they  could  only  be  un- 
seated ;  and  the  candidate  seeking  the  seat  by  fair  means  and  a 
free  election  would  be  placed  in  a  position  which  the  law  never 
could  have  contemplated.  I  think,  therefore,  that  in  this  case 
the  disqualification  of  Captain  Nolan  before  the  day  of  election 
was  complete.  The  second  question  and  the  important  one  is — 
was  such  knowledge  of  that  disqualification  brought  home  to 
the  electors  so  as  to  let  in  the  application  of  the  rule  of  law  to 
which  I  have  referred  ?  Upon  that  point  the  case  states  — "  It 
was  proved  that  the  exercise  of  such  intimidation  and  undue 
influence  had  become  publicly  known  among  the  electors  of 
such  county  previous  to  the  day  of  nomination.  It  was  further 
proved  before  me  that  on  the  3d  day  of  February,  being  the 
day  of  nomination,  the  said  petitioner  caused  a  notice  to  be 
posted  at,  and  in  the  immediate  vicinity  of,  the  place  of  nomi- 
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nation  for  said  county,  and  to  be  extensively  published  in  the 
different  polling  pTaces  for  such  county,  cautioning  the  electors 
that  said  respondent  was  disqualified  from  being  elected  for  the 
said  county,  as  set  forth  in  said  petition.  It  was  further  proved 
that  at  each  of  the  different  polling  places  and  of  the  respective 
polling  booths,  the  said  petitioner  had  persons  stationed  with 
copies  of  such  notices  with  the  view  of  serving  them  on  the 
electors  previous  to  their  recording  their  votes  at  the  poll.  It 
was  further  proved  that  these  notices  were  served  at  each  of  the 
polling  places  (with  one  exception)  on  some  of  the  electors  pre- 
vious to  their  voting ;  the  number  of  such  services  vary  con- 
siderably iu  different  places,  but  not  amounting  in  the  aggregate 
of  personal  services  to  more  than  a  few  hundred;  and,  further- 
more, it  was  proved  that  attempts  were  made  to  serve  numbers 
of  such  notices  on  the  voters  as  they  came  to  the  poll,  who 
either  refused  to  receive  them  or  was  prevented  from  receiving 
them,  by  the  confusion  in  the  booths,  sometimes  by  the  agents 
of  the  respondent  and  frequently  by  the  members  of  the  Roman 
Catholic  clergy,  who  were  engaged  conducting  the  electors  to 
the  poll.  In  the  excepted  booth,  to  which  I  have  referred,  the 
person  placed  to  serve  the  notices  did  not  do  so  till  after  the 
electors  had  polled,  having  been  told  by  one  of  the  agents  of  the 
petitioner  that  that  was  the  proper  time  to  do  so.  It  was  further 
proved  that  numbers  of  those  notices  were  scattered  about  on 
the  floors  and  tables  of  the  polling  booths.  They  were  all  in 
the  English  language,  and  it  was  proved  that  many  of  the  elec- 
tors could  not  speak  English."  It  appears,  then  that  the  electors 
knew,and  must,  from  the  very  nature  of  the  case,  have  known, 
that  this  undue  influence  was  practised  before  the  election  by 
the  respondent  This  is  a  case  very  special' indeed  in  its  cir- 
cumstances. The  candidate  enters  into  a  combination,  not  a 
secret  .one,  but  open  and  avowed,  to  obtain  his  return  by  bring- 
ing undue  influence  to  bear  upon  the  body  of  the  electors,  that 
was  carried  out  publicly  for  months  before  the  election.  Its 
success  depended  upon  its  universality,  upon  its  being  brought 
to  bear  upon  and  control  the  wishes  of  the  electors,  and  I  can- 
not, therefore,  doubt,  upon  this  findiug,  that  every  elector  must 
be  held  to  have  known,  as  a  matter  of  fact,  that  Captain  Nolan 
was  guilty  of  practising  intimidation  and  undue  influence  upon 
the  electors,  and,  therefore,  the  only  question,  as  it  appears  to 
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me,  is  whether,  knowing  all  these  facts,  the  electors  must  be 
taken  also  to  have  known  the  legal  consequence  that  the  com- 
mission of  these  offences  created  a  disqualification  to  be  a  can- 
didate or  to  be  elected  as  a  member  of  Parliament.  Now,  in 
order  to  arrive  at  a  sound  conclusion  upon  this  point,  it  is  ab- 
solutely necessary  to  consider  what  is  the  character  of  the  acts 
done  by  Captain  Nolan  and  his  agents  which  the  electors  knew 
of.  I  say,  then,  emphatically,  that  they  were  criminal  acts.  I  am. 
not  at  liberty,  sitting  here  as  a  judge,  to  gloss  over  these  acts, 
to  say  that  they  were  the  results  of  indiscreet  zeal  or  mere 
breaches  of  decorum.  I  feel  myself  bound,  even  at  the  peril 
of  giving  offence  to  designate  them  by  their  name — crimes; 
and  those  engaged  in  them — whether  lay  or  clerical — criminally 
engaged  in  an  unlawful  combination.  In  the  case  of  the  Queen 
v.  Conway  (7  Ir.  C.  L.  Rep.,  507),  which  arose  out  of  a  prosecu- 
tion against  the  Rev.  Peter  Conway,  for  offences  like  the 
present,  at  the  Mayo  election,  Mr.  Justice  Perriu,  a  judge  whose 
authority  will  not  be  questioned,  says  (at  page  519),  "  One  of 
the  charges  is  for  using  what  is  called  spiritual  intimidation, 
and  calling  down  and  using  imprecations  of  a  very  shocking 
nature,  to  prevent  persons  from  the  due  exercise  of  their  elect- 
ive franchise.  The  charges  laid  in  the  information  are  grave 
and  serious  offences — offences  which  require  suppression,  and 
if  necessary,  punishment."  When  it  appears  then,  that  this 
system  of  intimidation  was  carried  on  throughout  the  country, 
publicly  and  openly,  by  the  candidate  himself,  seen  and  known 
by  the  electors — when  denunciations  were  ringing  from  the 
altars,  am  I,  sitting  here  a  judge,  at  liberty  to  presume  that  the 
electors  who  saw  these  offences  committed  did  not  know  they 
were  offences,  and  that  their  commission  created  a  disqualifica- 
tion ?  I  cannot  lay  down  any  such  principle.  I  hold  that  every 
man  must  be  presumed  to  know  the  criminal  law,  and  to  be 
aware,  when  he  see  or  knows  an  offence  to  have  been  com- 
mitted, that  it  is  an  offence,  and  it  entails  penal  consequences 
upon  the  offenders.  I  do  not  think  that  the  case  of  The  Queen  v. 
The  Mayor  of  Tewkesbury  (16  W.  R.  1200),  at  all  applies  to  a  case 
like  the  present.  There  the  disqualification  was  that  the  can- 
didate was  the  mayor  and  returning  officer,  and,  as  such,  dis- 
qualified from  being  a  candidate,  according  to  the  decision  of 
838]  ^e  Queen's  Bench  in  the  case  of  The*Queenv.  Owens  (7  W. 
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E.  566 ;  '2  E.  and  E.  85),  Mr.  Justice  Blackburn  says,  "  It  is  there- 
fore, necessary  to  decide  whether  the  mere  knowledge  of  the 
fact  that  Blizard  was  the  tnayor  and  returning  officer  must  be 
taken  to  involve  knowledge  of  his  being  disqualified  for  election. 
Every  elector  in  the  borough  must  have  known  that  Blizard 
was  the  mayor,  and  every  elector  who  saw  him  presiding  at  the 
election  must  have  known  as  a  fact  that  he  was  the  returning 
officer,  and  every  elector,  who  was  a  lawyer,  and  who  had  read 
the  case  of  Reg.  v.  Owens  would  have  known  that  he  was  dis- 
qualified. From  the  knowledge  of  the  fact  that  Blizard  was 
mayor  and  returning  officer  was  every  elector  bound  to  know 
as  matter  of  law  that  he  was  disqualified  ?  I  agree  that  ignorance 
of  the  law  does  not  excuse.  I  think  that  where  a  voter  is 
informed  that  a  certain  circumstance  in  point  of  law  disqualifies 
a  candidate,  even  although  he  may  hold  a  different  opinion,  yet 
if  he  afterwards  votes  for  that  candidate  his  vote  is  thrown 
away."  That  has  a  very  important  bearing  upon  the  argument 
that  an  elector  is  not  bound  to  notice  the  disqualification  unless 
it  has  been  the  subject  of  adjudication.  "  In  the  present  elec- 
tion a  voter  may  possibly  be  told  by  one  party  that  Blizard, 
being  returning  officer,  could  not  be  elected ;  by  the  other  party, 
that  he  could  be,  and  if  this  could  be  shown  the  vote  would  be 
thrown  away;  but  the  case  merely  shows  as  a  fact  that  Blizard 
was  returning  officer,  from  which  a  lawyer  would  be  aware  that 
he  was  disqualified,  and  in  my  opinion  the  knowledge  that 
Blizard  was  returning  officer  does  not  in  law  necessarily  involve 
the  knowledge  that  he  was  disqualified.,, 

Now,  does  that  reasoning  apply  to  the  present  case  ?  Can 
any  elector  be  assumed  to  be  ignorant  that  a  candidate  openly 
practising  intimidation  and  undue  influence  was  not  by  law 
disqualified  to  be  elected  ?  I  think  not.  It  is  quite  true  that  a 
man  cannot  be  assumed  to  know  legal  technicalities,  or,  as  Mr. 
Justice  Maule  says,  in  a  case  cited  by  Judge  Blackburn  there 
(see  Martindale  v.Falkner,  2  C.  B.  at  p.  720,  15  L.  J.  C.  P.  at  p. 
94).  "  It  wrould  be  too  much  to  hold  that  ordinary  people  are 
bound  to  know  in  what  particular  court  such  and  such  a  prac- 
tice does  or  does  not  prevail. "  Lord  Westbury,  in  the  case  of 
Cooper  v.  Phibbs,  L.  R.  2  H.  L.  Cas.  149,  thus  explains  the 
maxim  at  page  170.  It  is  said  "  Ignnrantia  juris  haud  excusat" 
but  in  that  maxim  the  word  "jus"   is  used  in  the  sense  of 
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denoting  the  general  law  —  the  ordinary  law  of  the  country. 
Mr.  Justice  Lush,  in  his  judgment  in  the  Mayor  of  Tewktsbwnfs 
case  (see  16  W.  E.  1200,  L.  R.  3  Q.B.  p.  638),  says,  "  For  the 
reasons  given  by  my  brother  Blackburn,  I  am  of  opinion  that 
it  is  not  enough  to  show  that  the  voter  knew  the  fact  only,  but 
that  it  is  necessary  to  show  sufficient  to  raise  a  reasonable  in- 
ference that  he  knew  the  fact  amounted  to  a  disqualification. 
It  cannot  be  said  in  all  cases  that  the  mere  knowledge  of  a  fact 
which  in  law  disqualified  a  candidate  must  be  taken  to  be 
knowledge  of  all  the  accompanying  circumstances."  Taking 
the  rule  to  be  thus  laid  down,  I  am  clearly  of  opinion,  that  it 
is  not  only  a  reasonable  inference,  but  a  legal  inference  from 
the  facts  stated,  which  I  am  bound  to  draw,  that  the  electors 
who  knew  of  the  exercise  of  these  acts  of  undue  influence, 
spiritual  intimidatiou,  knew  that  they  disqualified  the  candi- 
date. But  the  case  does  not  rest  upon  the  general  notoriety 
and  publicity  of  this  intimidation.  It  was  proved  that  on  the 
day  of  nomination,  two  days  before  the  day  of  polling,  a  notice 
was  posted  at  and  in  the  immediate  vicinity  of  the  place  of 
nomination  ;  that  that  notice  was  signed  by  a  responsible  party, 
the  conducting  agent  for  Captain  Trench.  It  was  very  accu- 
rately prepared,  and  substantially  informed  the  electors  that 
Captain  ISolan  was  disqualified  by  acts  of  treating  and  undue 
influence,  and  that  votes  given  for  him  would  be  thrown  away. 
That  notice  was  also  published  in  the  local  newspapers,  and  ex- 
tensively posted  at  the  different  polling  places  in  the  country. 
The  case  further  states  that  the  petitioner  had  persons  stationed 
at  each  of  the  polling  places  and  booths,  in  order  to  serve  the 
electors  previous  to  their  coming  to  the  poll.  He 'states  that 
these  notices  were  served  at  each  of  the  polling  places,  except 
one,  on  some  of  the  electors  previous  to  their  voting — the 
number  of  such  services  ranging  considerably  in  different  poll- 
ing places,  but  not  amounting  in  the  aggregate  of  personal 
services  to  more  than  a  few  hundreds  — and  that  attempts  were 
made  to  serve  numbers  of  such  notices  on  the  voters  as  they 
came  to  the  poll,  who  either  refused  to  receive  them,  or  were 
prevented  from  receiving  them,  by  the  confusion  in  the  booths ; 
sometimes  by  the  agents  of  the  respondent,  and  frequently  by 
the  Roman  Catholic  clergy,  who  were  engaged  in  conducting 
the  electors  to  the  poll.    It  appears  that  in  the  excepted  booth 
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the  person  employed  to  serve  the  notices  did  not  do  so  until 
after  the  electors  had  polled,  having  been  told  by  an  agent  of 
the  petitioner  that  that  was  the  proper  time  to  do  so.  The  case 
further  states  that  these  notices  were  scattered  about  on  the 
floor  and  on  the  tables  of  the  polling  booths ;  that  they  were 
all  in  English,  and  that  that  many  of  the  electors  could  not 
speak  English.  It  is  clear  upon  these  facts  that  notice  was  not 
served  personally  upon  the  electors ;  but  I  think  the  petitioner 
did  all  that  could  be  reasonably  done  to  apprise  the  electors  of 
the  disqualification  by  posting,  publishing,  and  serving  these 
notices.  The  question  is  as  to  knowledge.  Notice  is  only  one 
mode  of  bringing  home  knowledge,  and,  taking  the  facts  as 
stated  regarding  these  notices,  with  the  facts  of  previous 
knowledge  on  the  part  of  the  electors  as  stated  in  the  case,  I 
cannot  avoid  drawing  the  conclusion  that  sufficient  knowledge 
of  the  disqualification  of  Captain  Nolan  is  brought  home  to  the 
knowledge  of  the  electors  who  constituted  the  majority  of  the 
respondent.  It  is  said  that  no  case  has  arisen  since  the  Cor- 
rupt Practices  Act  in  which  the  candidate  in  the  minority  has 
been  seated.  The  point  does  not  appear  to  have  arisen.  It 
could  not  arise  unless  the  disqualification  existed  before  the 
election  and  was  brought  home  to  the  knowledge  of  the  electors. 
In  the  case  of  the  Norwich  Election  Petition  before  Baron 
Martin,  the  bribery  relied  on  to  disqualify  the  candidate  did 
not  take  place  until  three  o'clock  on  the  day  of  the  polling,  and 
the  candidate  was  not  personally  implicated  in  it,  and,  there- 
fore, the  question  could  not  have  arisen.  The  case,  however, 
now  arises,  and  calls  for  a  decision.  I  decide  it  upon  its  own 
special  facts,  which  I  hope  are  of  rare  occurrence.  I  find  exist- 
ing as  reported  in  this  case  a  system  of  spiritual  intimidation 
organized  by  the  candidate,  and  successfully  carried  out  through 
the  county  for  months  before  the  election.  It  is  found  that 
large  numbers  of  the  electors  who  had  previously  declared  their 
intention  to  vote  for  the  petitioner  had  been  compelled  to  vote 
•  for  the  respondent,  or  to  refrain  from  voting  for  the  petitioner, 
and  had  avowed  they  were  compelled  to  do  so  by  such  intimi- 
dation and  undue  influence.  How  jealously  the  law  regards  the 
exercise  of  spiritual  influence  in  the  various  transactions  of  life 
every  lawyer  knows.  Just  in  proportion  as  it  is  powerful  and 
all  pervading,  so  are  the  safeguards  which  the  law  interposes 
2  Eng.  Rep.].  92 
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for  the  protection  of  those  on  whom  it  is  exercised.  Not  only 
does  the  law  of  our  country  condemn  its  exercise ;  it  is  contrary 
to  the  moral  law,  and  the  best  instincts  of  our  nature  revolt 
against  it.  It  is  an  application  to  base  purposes  of  an  influence 
given  for  a  pure  and  holy  purpose.  If  it  is  forbidden  when  ex- 
ercised in  the  private  affairs  of  men,  what  judgment  should  the 
law  pronounce  when  a  minister  of  religion,  robed  in  the  sacred 
vestments  of  his  order,  surrounded  by  the  most  sacred  myste- 
ries of  our  faith,  claiming  the  power  to  bind  and  to  loose, 
makes  use  of  that  position  to  denounce  and  hold  up  to  the 
public  odium  those  who  dare  to  exercise  their  civil  rights 
and  franchises  in  a  way  that  he  disapproves  of,  and  to  threaten 
839]  *them  with  temporal  injury  and  spiritual  punishment  ? 
When  such  words  fall  from  his  lips,  which  should  only  utter  the 
message  of  love  and  mercy  to  sinners,  the  words  of  the  great 
Catholic  epistle  of  St.  James  rise  to  my  mind.  "  Doth  a  foun- 
tain send  forth  at  the  same  place  sweet  water  and  bitter  ?  Out 
of  the  same  mouth  proceed eth  blessing  and  cursing  ?  These 
things  ought  not  to  be."  We  have  been  told  in  the  argument 
of  the  constitutional  rights  of  the  electors.  Their  rights  are  to 
be  protected  so  far  as  we  can  do  by  our  decisions  against  undue 
influences.  The  qualified  candidate  against  whom  such  influ- 
ences have  been  used  has  a  right  to  be  protected  against  them 
as  far  as  the  rules  of  law  will  permit.  I  believe  that  the  con- 
clusion at  which,  after  careful  consideration,  I  have  arrived,  is 
in  strict  conformity  with  the  rules  of  the  common  law,  in  har- 
mony with  the  principles  of  our  free  constitution,  and  calculated 
to  promote  that  which  is  stated  in  the  preamble  of  the  Act  we 
are  administering  to  be  expedient,  the  freedom  of  elections ;  for 
a  candidate  may  hesitate  to  invoke  to  his  aid  spiritual  influence 
and  alter  denunciations,  if  it  be  decided  that  the  effect  of  intro- 
ducing such  tremendous  weapons  into  a  contest  will  be  not  only 
to  cause  the  ultimate  defeat  of  the  person  who  resorts  to  them, 
but  also  to  render  probable  the  success  of  the  candidate  against 
whom  they  have  been  employed.  For  these  reasons  I  am  of 
opinion  that  both  questions  submitted  to  the  Court  should  be 
answered  in  the  affirmative. 

Morris,  J. —  In  this  case  the  judgment  pronounced  by  my 
brother  Lawson  on  the  points  reserved  for  the  determination  of 
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the  Court  obviously  leaves  nothing  for  me  either  to  add  to  or  to 
alter,  and  nothing  to  say  except  to  express  my  concurrence 
with  it.  . 

Monahan,  C.J. — In  this  case  I  have  the  misfortune  to  differ 
from  my  two  learned  brothers  who  preceded  me,  and  also,  I  be- 
lieve, from  my  brother  Keogh,  who  is  to  follow  me.  In  my 
opinion,  the  answers  to  the  questions  submitted  to  the  Court 
ought  to  be  in  the  negative,  and,  so  far  as  I  am  capable  of  giving 
an  answer  to  them,  I  will  give  one  to  the  effect  that  Captain 
Trench  should  not  be  declared  the  sitting  member.  The  case 
is  one  of  very  considerable  difficulty,  and  one  of  considerable 
novelty,  and  therefore  it  requires,  and  has  received,  from  us  a 
calm  and  careful  consideration.  The  facts  of  the  case,  so  far  as 
they  seem  to  me  to  be  material,  are  these:  The  number  of 
electors  found  to  have  been  competent  to  vote  was  4,686.  The 
number  on  the  books  was  somewhat  larger,  but  making  allow- 
ance for  double  entries  and  for  deaths,  only  4,686  were  capable 
of  voting.  It  appears  that  of  the  number  2,823  voted  for 
Captain  Nolan,  and  658  for  Captain  Trench,  leaving  Captain 
Nolan  on  the  poll  a  majority  of  2,165,  and  leaving  1,205  un- 
polled. It  appears  to  me  that  these  figures  are  very  material 
to  the  questions  we  have  to  consider.  It  appears  from  the  state- 
ment of  the  case  —  and  I  have  no  doubt  that  all  the  facts  there 
laid  down  are  perfectly  accurate,  and  I  do  not  desire  to  call  in 
question  any  statement  of  fact  in  the  report — it  appears  from 
the  case  that,  during  the  months  of  November,  December,  and 
,  January  preceding  the  election,  Captain  Nolan,  by  himself,  and 
his  agents,  and  persons  for  whose  acts  he  has  rendered  himself 
responsible,  was  guilty  of  what  the  law  has  defined  to  be  undue 
influence,  and  therefore  ought  not  to  have  been  declared  duly 
elected.  With  respect  to  that  statement  I  accept  it  without  the 
least  hesitation,  and  have  no  doubt  it  is  true,  and  I  have  no 
doubt  whatever  that,  so  far  as  Captain  Nolan  is  concerned,  the 
decision  respecting  him,  and  declaring  him  unseated,  is  perfectly 
right,  and  the  only  question  on  which  I  differ  from  the  other 
members  of  the  Court  is  —  whether  the  facts  as  stated  are 
sufficient  to  justify  us  in  coming  to  the  conclusion  that  we 
should  answer  the  question  in  the  way  that  my  brother  Lawson 
has  done.     It  is  stated  in  the  case  that  certain  prelates  —  the 
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number  is  not  mentioned  —  and  certain  of  the  clergy  of  the 
Roman  Catholic  religion  —  the  number  not  being  stated — en- 
tered into  a  combination  with  Captain  Nolan,  and  during  the 
months  of  November,  December,  and  January,  previous  to  the 
election,  had  been  guilty  of  acts  of  undue  influeuce  and  intimi- 
dation ;  that  Captain  Nolan  was  responsible  for  these  acts,  and 
therefore  that  he  could  not  properly  be  returned.     The  case 
rightly  states  that  he  was  disqualified,  but  the  question  that 
seems  to  me  to  be  material  i&  this  —  Did  the  knowledge  of  such 
facts,  and  especially  of  such  intimidation  and  undue  influence, 
become  general  amongst  the  great  body  of  the  electors  of  the 
country,  and  more  especially  amongst  those  who  afterward* 
voted  for  the  respondent  ?    What  is  stated  to  have  become 
known  were  the  acts  of  intimidation  and  undue  influence,  but 
it  is  not  found  that  it  had  become  known  that  thereby  Captain 
Nolan  was  disqualified  from  being  elected.     The  report  states : 
"  It  was  further  proved  before  me  that  large  numbers  of  the 
electors  who  had  previously  declared  their  intention  to  vote  for 
said  petitioner  had  been  compelled  to  vote  for  said  respond- 
ent or  to   refrain  from    voting  for  said  petitioner,  and  had 
avowed  that  they  were  so  compelled  by  such  intimidation 
and  undue  influence."    This  is  as  to  knowledge,  but  it  is 
not  stated  to  what  number  of  the  electors  these  acts  had  become 
known ;  what  number  of  the  electors  did  not  vote  for  Trench 
and  did  vote  for  Nolan,  owing  to  those  acts;  nor  how  many  of 
those  who  voted  for  Captain  Nolan  knew  of  these  acts.     The 
learned  judge  further  states  — "  It  was  further  proved  before  me 
that  on  the  3d  February,  being  the  day  of  nomination,  the  said 
petitioner  caused  a  notice  to  be  posted  at,  and  in  the  immediate 
vicinity  of,  the  place  of  nomination  for  said  county,  and  to  be 
advertised  in  several  of  the  newspapers  published  in  the  county, 
and  t6  be  extensively  posted  in  the  different  polling  places  for 
such  county,  cautioning  the  electors  that  said  respondent  was 
disqualified  from  being  elected  for  said  county,  as  set  forth  in 
said  petition."    It  was  further  proved  that  at  each  of  the  dif- 
ferent polling  places  or  of  the  respective  polling  booths,  said 
petitioner  had  persons  stationed  with  copies  of  such  notice,  with 
the  view  of  serving  them  on  the  electors  previous  to  their  record- 
ing their  votes  at  the  poll.     The  report  goes  on  to  say  that  these 
notices  were  served  at  each  of  the  polling  places,  with  one  ex- 
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ception,  that  exception  occurring  through  a  mistake,  one  of  the 
agents  of  Captain  Trench  having  been  informed  that  the  proper 
time  for  service  was  after  the  votes  were  given.  No  reliance 
can  be  placed  on  the  notice  in  this  case.  The  report  says  that 
the  notices  were  served  with  that  exception  "  on  some  of  the 
electors  previous  to  their  voting,  the  numbers  of  such  services 
varying  considerably  in  different  places,  but  not  amounting  in 
the  aggregate  of  personal  services  to  more  than  a  few  hundred." 
It  is  stated  that  these  notices  did  not  exceed  a  few  hundred,  but 
it  is  not  stated  whether  the  number  was  200,  300,  400,  or  500; 
nor  is  the  proportion  to  the  whole  body  of  electors  set  forth. 
Then  as  to  the  nonservice  of  some,  the  report  goes  on  to  say  : 
"  furthermore  it  was  proved  that  attempts  were  made  to  serve 
a  number  of  such  notices  on  the  voters  as  they  came  to  the  poll, 
who  either  refused  to  receive  them  or  were  prevented  re- 
ceiving them,  by  the  confusion  in  the  booths,  sometimes  by  the 
agents  of  the  respondent,  and  frequently  by  the  members  of  the 
Roman  Catholic  clergy,  who  were  employed  conducting  the 
electors  to  the  poll."  "  It  was  further  proved  that  numibers  of 
these  notices  were  scattered  about  on  the  floors  and  tables  of 
the  polling  booths.  They  were  all  in  the  English  language,  and 
it  was  proved  that  many  of  the  electors  could  not  speakEnglish." 
How  many  services  were  attempted  to  be  made  does  not  appear. 
All  that  is  said  is  that  a  few  hundred  were  served.  I  think  that 
this,  however,  is  of  no  importance,  as  there  is  no  allegation  that 
such  a  number  were  served  as  to  diminish  Captain  Nolan's 
majority  so  as  to  make  it  less  than  the  minority  who  voted  for 
840]  Captain  Trench.  The  case  resumes  — "  It  *was  on  the 
foregoing  facts  contended  before  me  on  behalf  of  the  petitioner 
that  the  status  of  said  respondent  being  destroyed,  thereby  the 
petitioner  was  the  only  candidates  before  the  constituency  eli- 
gible to  receive  their  votes  and  be  declared  elected,  and  that  I 
should  accordingly  declare  him  duly  elected.  It  was,  however, 
contended  on  the  part  of  the  respondent  that,  notwithstanding 
the  said  respondent  being  found  ineligible,  yet  the  votes  given 
to  him  were  not  thrown  away,  as  the  electors  were  not  bound 
to  act  upon  his  ineligibility,  even  though  made  known  to  them 
by  sufficient  notice,  until  so  declared  by  some  competent  legal 
tribunal,  and  furthermore,  that,  even  if  they  were  bound  to  act 
upon  such  ineligibility  though  not  so  previously  found,  know- 
ledge thereof  was  not  sufficiently  brought  home  to  a  sufficient 
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number  of  electors  to  displace  the  majority  of  the  said  respond- 
ent and  to  justify  me  in  declaring  the  said  petitioner  duly  elected. 
I  therefore  request  the  opinion  and  determination  of  the  Court 
of  Common  Pleas  upon  the  following  questions.  First.  Were 
the  electors  who  constituted  the  majority  of  said  respondent,  fixed 
with  sufficient  knowledge  of  the  disqualification  of  said  respon- 
dents, and  should  they  have  acted  upon  such  disqualificaion,  and 
refrained  from  voting  for  said  respondent  ?  Secondly,  was  the 
petitioner,  there  being  no  disqualification  on  his  part,  entitled  to 
be  declared  elected  for  said  county  ?"  It  is  contended  on  the  part 
of  the  respondent  that  notwithstanding  that  he  was  found  dis- 
qualified the  votes  given  for  him  were  not  thrown  away.  Now 
the  learned  judge  has  not  found  as  a  fact,  nor  has  he  stated  in 
his  case  to  the  Court,  that  in  point  of  fact  the  existence  of  the 
disqualification  of  the  respondent  came  to  the  knowledge  of  any 
number  of  voters.  All  that  appears  is  that  some  few  hundred 
of  them  were  served  with  a  certain  notice,  and  that  there  was  a 
general  knowledge  throughout  the  county  amongst  the  electors 
of  acts  that  would  constitute  a  disqualification,  but  it  is  not 
found  that  the  effect  of  these  acts  was  generally  known  :  it  is 
not  found  that  the  fact  of  the  disqualification  came  to  the  know- 
ledge of  those  persons  whom  it  is  now  sought  to  disenfranchise 
for  the  purposes  of  the  last  election.  The  question,  therefore, 
that  arises  is  —  Are  we  to  draw  the  inference  that  in  point  of 
fact  such  disqualification  was  known  to  the  body  of  the  electors, 
that  matter  of  fact  must  have  been  found  by  the  case  stated  to 
them  ?  I  have  some  hesitation  in  saying  that  it  was  ever  in- 
tended that  we,  sitting  under  this  Election  Act,  should  draw 
inferences  of  facts.  What  we  are  to  decide  upon  is,  what 
is  the  law  upon  a  given  state  of  facts.  If  this  case  were 
tried  with  the  assistance  of  a  jury,  it  would  be  one  of  the 
questions  for  them  whether  there  was  evidence  of  the  know- 
ledge of  the  disqualification  in  the  great  body  of  the  electors  so 
as  to  reduce  the  large  majority  of  2,165  for  Captain  Nolan  and 
to  entitle  Captain  Trench  to  be  declared  elected.  But  assuming 
that  we  are  bound  to  give  the  best  answer  we  can,  my  opinion 
is  that  we  are  here  in  the  place  of  a  jury,  and  are  asked  upon 
the  given  state  of  facts  whether  a  sufficient  number  of  electors 
were  disqualified  and  Captain  Nolan's  majority  so  far  reduced, 
as  to  entitle  them  to  declare  Captain  Trench  to  be  the  sitting 
member.    Let  us  consider  the  facts  that  are  found.    It  is  found 
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that  through  the  county  of  Galway  the  fact  of  these  acts  having 
been  committed  was  known  to  the  great  body  of  the  electors, 
but  it  is  not  found  as  a  matter  of  fact,  to  how  many  of  them  the 
knowledge  that  these  acts  amounted  to  a  disqualification  came 
home.  If  the  course  taken  at  the  trial  admitted  of  a  scrutiny, 
it  would  have  been  necessary  that  knowledge  should  be  brought 
home  to  so  many  of  the  electors  that  a  sufficient  number  of  votes 
could  be  struck  off  the  poll  to  reduce  Captain  Nolan's  majority 
to  less  than  the  number  who  voted  for  Captain  Trench.  Here 
there  is  no  such  attempt  made.  But  suppose  a  knowledge  of 
all  these  acts  could  be  established  against  all  the  voters,  can  any 
one  fairly  draw  the  inference,  as  a  matter  or  fact,  that  these 
country  people  who  saw  these  notices,  even  though  aware  of  the 
fact  that  the  priests  had  acted  so  and  so,  would  know  that  it 
followed  as  a  consequence  from  that,  that  thereby  the  status  of 
Captain  Nolan  was  destroyed,  and  that  he  became  disqualified  ? 
Every  one  who  knows  the  class  of  voters  in  these  country  places 
must  know  that  they  are  very  illiterate,  and  that  a  great  many 
of  them  can  speak  only  the  Irish  language.  These  people  might 
have  known  that  the  Roman  Catholic  priests  were  exercising  a 
great  deal  of  influence  about  this  election  ;  but  we  all  know  that 
it  is  not  illegal  for  a  priest  to  use  his  legitimate  influence;  he 
has  the  same  right  to  do  so  as  any  one  else.  I  am  aware  that 
the  law  is  the  same  for  them  as  for  any  one  else,  and  if  priests 
act  as  they  are  found  to  have  acted  in  this  case  there  is  no  doubt 
whatever  that  they  are  guilty  of  exercising  undue  influence,  for 
the  purpose  of  procuring  the  return  of  the  caudidate  whom  they 
support.  But  every  one  cannot  know  where  influence  ceases 
to  be  legitimate  and  undue  influence  begins;  and,  though  a 
great  number  of  the  voters  were  aware  of  the  influence  used  by 
the  priesthood,  I  do  not  believe,  as  a  matter  of  fact,  that  they 
knew  that  that  influence  was  such  as  to  be  illegal,  or  such  as 
to  make  the  election  invalid.  I  do  not  think  that  the  maxim 
of  law  is  exactly  as  it  has  been  stated.  The  law  is  that  if  a  man 
himself  is  accused  of  a  crime  he  cannot  excuse  himself  by  an 
allegation  that  he  was  not  aware  of  a  law  which  rendered  it 
illegal  to  act  in  a  particular  way ;  but  I  am  not  aware  of  any 
case  deciding  that  a  third  person,  who  was  no  party  to  the  ille- 
gal act,  is  presumed  to  have  known  that  the  prohibited  act  was 
a  criminal  one,  or  that  it  would  have  an  effect  similar  to  that 
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sought  to  be  given  it  here.     Let  ua  see  what  the  law  under 
which  we  are  to  try  this  case  is.     The  26th  section  of  the  31  & 
32  Vict.  c.  125,  which  has  been  referred  to  by  my  brother  Law- 
son,  provides  that  "  until  rules  of  Court  have  been  made  in  pur- 
suance of  this  Act,  and  so  far  as  such  rules  do  not  extend,  the 
principles,  practice,  and  rules  on  which  Committees  of  the 
House  of  Commons  have  heretofore  acted   in  dealing  with 
Election  Petitions  shall  be  observed  so  far  as  may  be  by  the 
Court  and  Judge  in  the  case  of  Election  Petitions  under  this 
Act."    The  question  is  —  What  was  the  usage  and  practice  of 
the  House  of  Commons  at  the  time  of  passing  the  Act  ?     The 
cases  on  the  point  are  not  very  numerous,  and  many  of  them 
are  not  found  in  the  authorized  reports.    In  .the  Tavistock  casey 
2  Power,  Rod.  &  Dew.,  p.  5,  the  petition  stated  that  one  of  the 
candidates,  Mr.  Carter,  had  not  the  necessary  qualification ;  that 
he  had  made  a  declaration  that  he  had  the  necessary  qualifica- 
tion; that  notice  had  been  given  of  his  want  of  qualification, 
and  it  was  decided  that  Philimore,  the  next  candidate,  was  en- 
titled to  the  seat,  Carter  being  found  not  qualified.    But  in  that 
case  Carter  expressly  agreed  that  notice  need  not  be  given  to 
each  voter,  but  that  it  should  be  understood  to  have  been  given. 
Before  that,  two  cases  were  decided,  the*  Cheltenham  case,  1  P.  R. 
&  D.  234,  and  the  Horsham  case,  1  P.  R.  &  D.  240,  the  com- 
mittees appointed  to  try  which  were  struck  on  the  same-day, 
the  11th  August,  1848.     In  the  Horsham  case,  it  was  proved  that 
the  sitting  member,  Mr.  Fitzgerald,  had  been  guilty  of  treating, 
that  notice  of  his  being  accordingly  disqualified  was  given  to 
the  electors,  and  that  it  was  told  them  they  voted  for  him  at 
their  peril ;  and  the  committee  decided  that  the  next  candidate 
was  entitled  to  the  seat ;  but  in  the  Cheltenham  case  the  com- 
mittee decided  that  though  the  Hon.  Mr.  Berkeley's  agent  had 
been  guilty  of  bribery,  yet  they  would  not  act  on  the  assumption 
of  his  guilt,  it  not  being  proved  that  the  bribe  had  been  given 
with  his  knowledge  or  consent ;  and  therefore  they  declared  that 
Mr.  Berkeley  was  disqualified,  they  would  not  declare  the  next 
candidate  elected,  but  ordered  a  new  election.     In  both  these 
cases  there  was  a  division  amongst  the  members  of  the  com- 
841]    mittees.     It  is  impossible  *to  say  any  fixed  principle  or 
rule  existed  among  Parliamentary  committees  from  these  cases, 
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and  the  decision  in  the  Horsham  case  appears  from  subsequent 
cases  to  be  unsatisfactory. 

In  the  second  Clitheroe  case,  2  P-.  B.  &  D.,  276,  the  question 
arose,  whether  the  fact  of  a  man  having  been  guilty  of  bribery 
at  a  former  election  would  vitiate  his  present  election.  The 
committee  came  to  the  concltision  that  it  did,  but  decided  that 
they  were  not  entitled  to  seat  the  defeated  candidate,  and  they 
pronounced  the  election  void.  The  6th  of  the  resolutions 
adopted  by  them  (see  2  P.  R.  4  D.,  285)  is  worthy  of  notice; 
"  that  from  the  proceeding  before  the  committee,  they  think  it 
right  to  draw  the  attention  of  the  House  to  the  unsatisfactory 
state  of  the  law,  with  regard  to  the  effect  of  notice  to  electors 
in  the  case  of  a  candidate  who  is  returned  by  a  majority  of 
votes.  By  the  common  law  the  principle  seems  to  be  firmly 
established  that  where  a  candidate  is  in  point  of  fact  disqualified 
at  the  time  of  an  election  all  votes  given  for  him  with  the  know- 
ledge of  the  fact  upon  which  such  disqualification  is  founded 
must  be  considered  as  thrown  away.  This  knowledge  may  be 
established  either  by  distinct  notice  or  by  notoriety,  and  it  will 
be  inferred  that  where  the  voter  is  aware  of  the  facts  he  is  aware 
of  the  legal  deduction  from  them."  "  And  where  notice  of 
disqualification  is  served  on  a  sufficient  number  of  voters  of  the 
majority,  and  the  fact  of  the  disqualification  existing  at  the  time 
of  the  election  is  subsequently  established,  the  candidate  who 
was  in  a  minority  on  the  poll  is  entitled  to  the  seat."  "  On  the 
other  hand,  other  cases  point  to  the  conclusion  that  to  give 
effect  to  the  notice,  the  disqualification  must  be  founded  on 
some  positive  and  definite  fact,  established  and  existing  at  the 
time  of  the  polling  so  as  to  lead  to  the  fair  inference  of  wilful 
perverseness  on  the  part  of  the  electors  voting  for  the  disquali- 
fied person.  The  committee,  in  deciding  this  case,  have  unani- 
mously adopted  this  latter  view,  which  they  believe  to  be  in 
accordance  with  the  sound  construction  of  the  law  as  well  as 
withju8tice  and  reason.  At  the  same  time,  they  cannot  but 
feel  that  the  cases  are  so  contradictory,  that  future  committees 
may,  as  previous  committees  have  done,  come  to  a  different 
conclusion  on  the  same  state  of  facts,  and  they  consider  it  most 
desirable  that  as  regards  the  elections  of  Members  of  Parlia- 
ment the  law  should  be  strictly  defined  by  some  statutory  en- 
actment." The  resolution  goes  on  to  say  that  some  remedy 
2  End.  Rep/]  93 
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should  be  adopted,  though  they  do  not  suggest  its  form.  And 
here  I  may  say  that  I  hope,  as  the  Act  under  which  we  sit  will 
expire  at  the  end  of  the  present  session,  that  the  legislature,  or 
somebody,  will  take  into  consideration  the  report  in  the  Clithc- 
roe  case,  and  that  some  Act  may  be  passed  to  give  a  fixed  rule 
to  go  by  in  cases  of  this  description.  The  last  case  on  which 
the  question  arose  before  a  committee  was  the  Clitheroe  case, 
and  it  is  certainly  a  case  worthy  of  consideration  that  from  the 
time  of  that  report  up  to  the  time  of  the  passing  of  the  present 
Act,  there  is  not  a  single  instance  to  be  found  in  which  a  com- 
mittee of  the  House  of  Commons,  for  acts  of  this  description, 
undue  influence  or  treating,  did  more  than  unseat  the  sitting 
member ;  and  no  instance  is  to  be  found  in  which  they  seated 
the  unsuccessful  candidate.  If  I  have  no  fixed  or  certain  rule 
laid  down  by  committees  of  the  House  of  Commons,  I  must  go 
to  the  common  law,  and  see  what  rule  can  be  derived  from  that. 
Just  as  I  conceive  that  the  last  cases  are  the  cases  which  are  to 
be  followed  to  ascertain  the  Election  Petition  Law,  so  I  think 
that  when  changes  are  made  in  the  common  law  of  the  country 
by  decisions  of  competent  courts,  I  should  look  to  the  last  cases 
decided ;  and  I  confess  that  I  am  not  able,  on  the  principles  of 
the  common  law,  to  distinguish  the  present  case  from  Beg.  v. 
The  Mayor  of  Tewkesbury,  decided  so  recently  as  1868.  There 
it  was  decided  that  a  returning  officer  cannot  vote  for  himself, 
and  that  the  election  of  Blizard,  who  was  mayor  and  returning 
officer,  was  void.  There  a  notice  of  Blizard's  disqualification 
was  served  upon  the  officer  presiding  at  the  election  and  the 
two  assessors,  and  was  extensively  posted  through  the  town. 
The  notice  was  in  the  following  form : —  "  I  hereby  give  you 
notice  that  Mr.  George  Blizard,  one  of  the  persons  nominated 
for  the  office  of  councillor  at  this  present  election,  being  the 
present  mayor  of  the  said  borough,  is  disqualified  for  the  office 
of  counciller,  and  ineligible  to  be  nominated  or  elected  a  coun- 
cillor of  the  said  borough  during  the  term  of  his  mayoralty,  and 
therefore,  that  all  votes  given  to  the  said  George  Blizard  will 
be  thrown  away."  This  notice  was  signed  by  a  burgess  of  the 
borough,  Mr.  Edward  Moore  and  was  widely  circulated  through 
the  constituency.  On  these  facts  it  was  argued  that  the  votes 
given  for  Blizard  were  wholly  thrown  away,  and  that  the  can- 
didate next  on  the  poll  shall  be  declared  elected.    Judge  Black- 
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burn,  in  delivering  judgment  says  : —  "  It  is  quite  clear,  on  the 
authority  of  Reg.  v.  Owens  that  a  returning  officer  cannot  return 
himself,  and  consequently  Blizard  was  disqualified,  and  there- 
fore could  not  be  elected.  The  question  now  is  whether  Moore, 
who  had  the  smallest  number  of  votes,  has  been  elected.  The 
candidate  for  the  office  of  town  councillor  is  duly  elected  if  he 
has  an  actual  majority  of  valid  votes.  This  was  decided  in  Bex  v. 
Hawkins,  10  East,  211 ;  8  Dow.,  124,  and  it  was  also  decided  that 
if  an  elector  having  notice  of  the  disqualification  of  a  candidate 
chooses  to  vote  for  that  candidate,  it  is  the  same  thing  as  if  he 
did  not  vote  at  all.  From  the  illustrations  in  the  cases,  it  is 
plain  that  if  an  elector  knows  as  a  fact  that  the  candidate  for 
whom  he  is  about  to  vote  is  disqualified,  and  yet  persists  in 
voting  for  him,  the  elector's  vote  is  as  utterly  thrown  away  as 
if  he  had  voted  for  a  dead  person,  or  for  the  man  in  the  moon. 
Does  it  appear  in  this  case  that  those  who  voted  for  Blizard 
without  knowing  of  his  disqualification  were  a  smaller  number 
than  those  who  voted  for  Moore  ?  If  it  does  Moore  is  entitled 
to  be  declared  elected ;  if  not,  the  election  is  void.  It  does  not 
appear  that  an  express  notice  of  the  disqualification  was  given 
zo  so  many  of  those  who  voted  for  Blizard  as  to  entitle  Moore 
to  be  returned.  It  is,  therefore,  necessary  to  decide  whether 
the  mere  knowledge  of  the  fact  that  Blizard  was  the  mayor  and 
returning  officer  must  be  taken  to  involve  knowledge  of  his 
being  disqualified  for  election.  Every  elector  in  the  borough 
must  have  known  that  Blizard  was  the  mayor,  and  every  elector 
who  saw  him  presiding  at  the  election  must  have  known  as  a 
fact  that  he  was  the  returning  officer,  and  every  elector  who 
was  a  lawyer,  and  who  had  read  Meg.  v.  Owens,  would  know  he 
was  disqualified.  From  the  knowledge  of  the  fact  that  Blizard 
was  mayor  and  returning  officer,  was  every  elector  bound  to 
know,  as  a  matter  of  law,  that  he  was  disqualified  ?  I  agree  that 
ignorance  of  the  law  does  not  excuse.  But  I  think  that  in  Mar* 
tindale  v.  Falfcner,  2  C.  B.,  719,  15  L.  J.  C.  P.  194,  Maule,  J., 
correctly  explains  the  law  :  "  There  is  no  presumption  in  thi» 
country  that  every  person  knows  the  law ;  it  would  be  contrary 
to  common  sense  and  reason  if  it  were  so."  Lord  Mansfield, 
in  Jones  v.  Randall,  Cowp.  38,  40,  says  :  "  As  to  the  certainty 
of  the  law  mentioned  by  Mr.  Dunning,  it  will  be  very  hard  on 
the  profession  if  the  law  was  so  certain  that  everybody  knew 


740  COURT  OF  COMMON  PLEAS.  [Wekkl.  Bkp. 


1872  Parliamentary  Elections  and  the  County  of  Gal  way. 


it ;  the  misfortune  is  that  it  is  so  uncertain  that  it  costs  mock 
money  to  know  what  it  is  even  in  the  last  resort."  The  rule  is 
that  ignorance  of  the  law  shall  not  excuse  a  man,  or  relieve 
him  from  the  consequences  of  a  crime,  or  for  liability  upon  a 
contract.  If  there  was  no  such  thing  as  a  doubtful  point  of 
law,  there  would  be  no  need  of  courts  of  appeal,  the  existence 
of  which  shows  that  judges  may  be  ignorant  of  the  law.  That 
being  so,  it  would  be  too  much  to  hold  that  ordinary  people 
are  bound  to  know  in  what  particular  courts  such  and  such  a 
842]  practice  does  or  does  not  prevail.  *I  take  that  to  be 
the  rule  of  law  applicable  to  this  case.  I  think  the  knowledge 
that  Blizard  was  the  mayor  is  clearly  brought  home  to  every 
voter ;  but  the  question  is  not  merely  whether  votes  given  for 
him  were  thrown  away,  in  the  sense  that  it  was  given  for  a  dis- 
qualified candidate  —  in  that  case  it  was  undoubtedly  thrown 
away  —  but  whether  it  was  thrown  away  in  the  same  manner  as 
if  the  vote  had  been  given  for  a  dead  man,  or  had  not  been 
given  at  all.  I  think  that  where  a  voter  is  informed  that  a  cer- 
tain circumstance  in  point  of  law  disqualifies  a  candidate,  even 
although  he  may  hold  a  different  opinion,  yet  if  he  afterwards 
votes  for  that  candidate,  his  vote  is  thrown  away.  In  the  pre- 
sent election  a  voter  may  possibly  have  been  told  by  the  one 
party  that  Blizard  being  returning  officer  could  not  be  elected, 
by  the  other  party  that  he  could  be ;  if  this  could  be  shown,  the 
vote  would  be  thrown  away,  but  the  case  merely  shows  as  a  fact 
that  Blizard  was  a  returning  officer,  from  which  a  lawyer  would 
be  aware  that  he  was  disqualified,  and,  in  my  opinion,  the  know- 
ledge that  Blizard  was  returning  oflicer  does  not  in  law  neces- 
sarily involve  the  knowledge  that  he  was  disqualified."  Then 
Blackburn,  J.,  proceeds  to  explain  Lord  Campbell's  saying  in 
Reg.  v.  Coakes,  2  W.  R.  C.  L.  Dig.,  191,  3  E.  &  B.  253,  "  voting 
for  a  dead  man  or  for  the  man  in  the  moon  are  expressions 
showing  that,  in  order  to  make  the  vote  a  nullity,  there  must 
be  wilful  persistence  against  actual  knowledge.  But  it  does 
not  seem  to  me  consistent  with  either  justice,  or  common  sense, 
or  common  law  to  say  that,  because  these  voters  were  aware  of 
a  certain  circumstance,  they  were  necessarily  aware  of  the  dis- 
qualification arising  from  that  circumstance,  and  that  therefore 
their  votes  are  to  be  considered  as  a  mere  nullity.  Upon  this 
ground  I  do  not  think  that  the  votes  given,  in  ignorance  that 
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Blizard  was  in  law  disqualified,  are  made  out  to  have  been 
wholly  thrown  away,  and  that  Moore  is  entitled  to  act  as  town 
councillor."  Lush,  J.,  says,  "  A  maxim  has  been  cited,  which 
it  has  been  urged  imputes  to  every  person  a  knowledge  of  the 
law.  The  maxim  is  iffnorantia  legis  neminem  cusat,  but  there  is 
no  maxim  which  says  that  for  all  intents  and  purposes  a  person 
must  be  taken  to  know  the  legal  consequences  of  his  acts."  I 
regret  very  much  to  differ,  as  I  do,  from  the  other  members  of 
this  court,  but  I  am  satisfied  in  my  own  mind,  as  a  matter  of 
fact  that  the  majority  of  the  electors  in  this  case  did  not  know, 
at  the  time  they  were  voting,  that  they  were  voting  for  a  disquali- 
fied candidate.  I  am  satisfied  also  that  there  is  no  specific  finding 
that  this  notice  that  was  served,  was  served  on  the  majority  of 
the  electors.  There  is  no  way  of  making  any  distinction  be- 
tween any  one  and  the  entire  number  of  the  voters  who  voted 
for  Captain  Nolan.  The  case  if  it  does  anything,  disqualifies  . 
every  man  who  gave  his  vote  for  him  —  that  is,  to  the  number 
of  2,823.  I  cannot  come  to  the  conclusion  that  all  the  voters, 
several  of  whom,  I  do  not  know  how  many,  did  not  speak  the 
English  language,  and  several  of  whom,  I  am  satisfied  as  a 
matter  of  fact  —  there  is  no  finding  on  this  matter  —  had  not 
been  in  the  town  of  Galway  at  all  during  these  election  pro- 
ceedings, were  aware  of  the  legal  disqualification  of  the  candi- 
date for  whom  they  voted.  It  is  stated  in  the  case  that  there 
were  polling  places ;  and  the  county  is  a  very  extensive  one, 
eighty  or  ninety  miles  in  length ;  I  do  not  know  the  width ;  and 
and  in  my  opinion,  we  are  going  too  far  in  making  a  decision  — 
the  first  of  its  kind  —  from  the  general  notion  that  this  notice 
was  generally  known  through  the  county  —  without  finding, 
and  without  any  means  of  finding,  to  how  many  it  was  known, 
that  they  should  strike  off  the  poll  the  2,823  men  who  voted  on 
this  occasion  for  Captain  Nolan.  That  Captain  Nolan  was  pro- 
perly unseated  I  entertain  no  doubt,  but  that  Trench  should  be 
seated  I  do  not  think,  nor  do  I  believe  it  right  that  these  votes 
should  be  struck  off  My  opinion  is  that  the  electors  had  not 
sufficient  knowledge  of  Captain  Nolan's  disqualification,  and 
that  Captain  Trench  is  not  entitled  to  the  seat ;  but  it  is  of  no 
consequence,  being  opposed  to  the  judgment  of  the  majority  of 
the  Court. 
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The  judgment  of  the  Court  is  that  there  was  sufficient  notice 
of  the  disqualification,  and  that  Captain  Trench  should  be  re- 
turned as  duly  elected  member  for  Galway. 

Keogh,  J. —  It  now  becomes  my  duty  to  express  my  opinion 
on  this  case  —  the  first  time  I  have  done  so  since  the  questions 
involved  came  before  me.  I  gave  no  opinion  on  the  matter  in 
the  Court  at  Galway,  though  the  questions  were  most  ably 
argued  before  me  by  counsel,  and  especially  so  —  there,  as 
here  —  by  the  junior  counsel  for  the  respondent,  Mr.  M'Der- 
mott.  I  have  not  given  any  opinion  upon  these  questions  since, 
but  I  have  heard  and  concur  in  the  judgment  delivered  by  Mr. 
Justice  Lawson,  and  in  a  great  constitutional  question  such  as 
this  undoubtedly  is,  involving  a  knowledge  not  only  of  the  law, 
but  of  the  history  and  constitution  of  England,  unfettered  by 
small  legal  technicalities,  I  with  confidence  rest  my  judgment 
on  that  which  Mr.  Justice  Lawson  has  given  you,  supported 
and  sustained  as  he  is  by  Mr.  Justice  Morris.  I  regret  that 
there  should  be  any  division  in  the  Court,  but  I  cannot  see  this 
great  case  by  the  lights  and  authorities  which  my  Lord  Chief 
Justice  has  brought  to  bear  upon  it,  and  I  am  happy  to  be  forti- 
fied in  the  conclusions  which  this  Court  has  arrived  at  by  the 
authority  of  that  great  jurist  and  magistrate  who,  when  he  be- 
lieved the  liberties  of  his  country  were  in  danger,  knew  how  to 
use  words  fit  for  the  occasion  and  calculated  to  arouse  the  at- 
tention of  the  people  of  England.  I  said  in  the  case  submitted 
to  this  Court,  and  for  the  purpose  of  the  question  I  reserved, 
that  the  electors  of  the  county  of  Galway  had  been  intimidated 
by  threats  and  denunciations  of  temporal  injury  and  spiritual 
punishment.  I  now  —  sitting  on  this  Bench,  which  I  am  warned 
that  I  occupy  at  the  will  of,  and  in  subordination  to  powers 
other  than  my  Sovereign  —  here  declare,  that  I  have  been 
obliged  to  consider  this  case,  and  to  deliver  this  judgment  — 
.  namely,  that  Captain  William  le  Poer  Trench  is  entitled  to  be 
declared  the  member  for  the  county  of  Galway  —  under  many 
terrible  threats  and  denunciations,  both  public  and  private. 


Attorney  for  petitioner,  J.  B.  Gmcannon. 
Attorney  for  respondent,  Thomas  Higgms. 


Vol.  XX.]  TRINITY  TERM,  XXXV  VICT.  743 

Parliamentary  Elections  and  the  County  of  Galway.  1872 

See  Grant  on  Corporations  205,  Mar-  822  and  cases  cited).     Gosling  v.  Velej/, 

ginal  paging ;  Commonwealth  v.  Reed  (2,  (7  Q.B.,  437,  53  Eng.  C.  L.  Rep. ;  Cush- 

Aahmead,  261 ;  Brightly 's  Leading  cases  ing's  Pari.  Law,  §§  111,  175-180) ;  Gu- 

on  Election  126,  and  cases  cited  in  note  lick  v.  New,  (14  Ind.,  97) ;  Carson  v 

page  133);  Commonwealth  v.  CluXy  (56,  McPhetridge,  (15  Ind.,  331);  Hatcheson 

Penn.  St.,  R.  270,  Brightly's  Leading  v.  2Ykk»,4(Har.  &McHenry,279);  Com. 

Cases  on  Election,  144,  and  cases  cited  v.  Green,(±  Wharton,  521, 580-1) ;  Cush- 

note  page  150)  ;)Wilson's  Digest  of  Par-  ing's  Rep.  of  Contested  Elec.,  499. 
liamentary  Law  2d  edition  p.  114  sec. 


The  question  whether  a  candidate  receiving  a  minority  of  the  votes  cast  at 
an  election  is  elected  where  the  candidate  receiving  a  majority  of  the  votes 
oast  is  ineligible  to  the  knowledge  of  the  electors  or  a  portion  of  them  is 
of  such  importance  that  we  have  felt  justified  in  inserting  the  following 
opinion  of  the  supreme  court  of  New  York  reviewing  the  English  and 
American  cases. 

SUPREME  COURT—  Third  Judicial  Department. 

• 

Schenectady  General  Term  June  1872,  Potter, 
Daniels  £  Parker  J.  J". 

The  people  ex  rel,  Henry  A.  Furmax,  &  Hekry  A.  Fubmak, 

against 
Harrison  Clute. 

ALEX.  J.  THOMPSON,  &  E.  W.  PAIGE, 

for  Relator, 
J.  ?.  LANSO  »T.  :"'•;•  Defendant. 

Parker,  J.    This  action,  was  brought  man  2228  [which  gives  Clute  220  majo- 

tooust  the  defendant  from  the  office  rity). 

of  superintendent  of  the  poor  for  the        Of  the  votes  given  for  Clute  295  were 

county  of  Schenectady,  and  to  put  the  given  in  the  fifth  ward  of  the  city  of 

relator  in  his  place.  Schenectady,    which  then  constituted 

The  facte  found  by  the  court,at special  one  election  district.  Clute  was  declared 

term,  are  as  follows :  elected,  and  having  filed  his  official  bond 

"  At  the  general  election  in  1871,  the  and  taken  the  oath  of  office,  he,  on  the 

office  of  superintendent  of  the  poor  was  first  of  January  last,  entered  into  said 

to  be  filled  by  the  electors  of  the  county  office  and  still  continues  therein, 
of  Schenectady.  At  a  city  election  held  in  April  1871, 

The  relator,  Furman,  and  the  defend-  said  Clute  was  duly  elected  supervisor 

ant  Clute  were  both  candidates  for  said  of  the  fifth  ward,  accepted  the  office  and 

office,  and  were  voted  for  by  the  electors,  discharged  its  duties  until  the  12th  day 

The  whole  number  of  votes  was  4676-  of  December  last,  when  he  resigned. 
of  which  Clute  received  2448  and  Fur.        Previous  to  January  1, 1872  the  said 
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Furman  took  the  oath  of  office  and  ten-  hold  the  office  of  superintendent  of  the 
dered  and  deposited  with  the  county  poor."  There  can  be  no  doubt  that  this 
clerk,  a  bond  in  due  form  and  sufficiency  was  an  effectual  amendment  of  the  pro- 
as superintendent  of  said  county  and  vision  of  law  thus  incorporated  into  the 
claimed  the  said  dffice.  revised  statutes,  because  there  can  be 

There  was  no  proof  of  actual  notice  no  doubt  of  the  identity  of  the  provision 

of  Clute's  ineligibility,  to  any  of  the  intended  to  be  amended  and  whether  it 

electors  of  said  county,  nor  proof  of  any  was,  in  fact,  a  part  of  the  revised  statutes 

facts  from  which  notice  could  be  im-  is  of  no  consequence, 
plied,  other  than  his  holding  the  office        By  the  charter  of  the  city  of  Schenec- 

of  supervisor  of  the  5th  ward."  tady,  (chap.  885,  laws  of  1862)  it  is 

From  these  facts  the  court  concluded  enacted  that  the  supervisors  provided 

that  the  election  of  Clute  was  void,  and  to  be  elected  or  appointed  under  this 

conferred  upon   him  no  title  to  said  act  shall  be  subject  to1  all  the  provisions  of 

office,  and  that,  inasmuch,  as  no  notice,  In  r  applicable  to  those  officers,  in  the 

to  the  whole  body  of  electors,  of  Clute's  several  towns  of  this  state, 
ineligibility  was  shown  the  election  was        It  follows  that  the  defendant,  super- 

a  failure  and  neither  of  the  candidates  visor  of  a  ward  in  that  city,  was  ineligi 

acquired  title  to  the  office.    Judgment  ble  to  the  office  of  superintendent  of 

was  ordered,  and  subsequently  entered  the  poor. 

against  the  defendant  Clute,  ousting        It  is  strenuously  contended,  however 

him  from  the  office,  and  adjudging  that  by  the  learned  counsel  for  the  defend- 

Furman  was  not  entitled  thereto,  and  ant  that  the  statutes  of  1829  and  of 

denying  costs  to  either  party.    From  1858,   above    quoted,   are    unconstitu- 

this  judgment  both  parties  have   ap-  tional ;  that  it  is  not  competent  to  the 

pealed.  legislature  to  restrict  the  eligibility  to 

The  ground  of  the  decision  that  Clute  o.lice. 
was  not  eligible  to  the  office,  is  that  In  examining  the  question  of  the  con- 
being  supervisor  of  the  5th  ward  of  the  stitutionality  of  a  statute,  it  is  necessary 
city  of  Schenectady,  he  was  debarred  to  keep,  in  mind  the  fundamental  prin- 
from  holding  that  of  Superintendent  ciple  in  regard  to  the  power  of  a  state 
of  the  Poor,  by  chap,  852,  of  the  Laws  legislature,  that  to  it  is  committed,  by 
of  1829  ;  chap.  80,  of  the  Laws  of  1858  the  people,  "  the  whole  law  making 
and  chap.  885,  title  4  §  8  of  the  Laws  power  of  the  state,  which  they  have 
of  1862.  not  expressly  or  impliedly  withheld. 

The  first  of  these  statutes  is  as  follows:  Plenary  power  in  the  legislature,  for 
"  No  supervisor  of  any  town,  or  county  all  purposes  of  civil  government,  is  the 
treasurer  shall  be  appointed  to  hold  the  rule,  a  prohibition  to  exercise  a  par- 
office  of  superintendent  of  the  poor  of  ticular  power  is  an  exception.  In  in- 
any  county  in  this  state."  quiring,  therefore,  whether  a    given 

This  provision  was  incorporated  into  statute  is  constitutional,  it  is  for  those 

an  edition  of  the  revised  statutes,  called  who  question  its  validity,  to  show  that 

the  fourth  edition,  as  section  5*2,  of  chap,  it  is  forbidden."    People  «.  Draper,  (15 

20,  title  1  of  the  1st  part  thereof,  and  it  N.  T.  R.  548).    There  is  in  the  constttn- 

was  amended  by  chap.  80,  of  the  laws  of  tion  of  this  state  no  general  provision 

1858,  as  follows :  "  section  22  of  chap.  20,  in  regard  to  the  eligibility  to  office  and 

of  title  1,  of  the  1st  part  of  the  revised  no  express  restriction  upon  the  legiflla- 

statutes,  fourth  edition,is  hereby  amend-  ture,  touching  that  subject 
ed,  so  as  to  read  as  follows :  "  §  22,  no        The  doctrine  insisted  upon  that  the 

supervisor  of  any  town,  or  county  treas-  legislature  has  no  power  to  place  any 

■urer,  shall  be  elected  or  appointed  to  restriction  upon  eligibility  to  office.  Is 
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drawn  from  the  guaranty,  in  sub.  l,art.  superintendent  of  the  poor,  is  unconsti- 

2,  of  the  Constitution  of  the  right  to  tutional. 

every  male  citizen,  possessing  certain        The  court  at  Special  Term,  correctly 

qualifications,  "  to  vote  for  all  officers  held  that  the  defendant  was  ineligible, 

that  now  are  or  hereafter  may  be  elec-  and  the  judgment  ousting  him  from  the 

tive  by  the  people."    It  is  said  that  if  office  was  right. 

the  legislature  may  deny  eligibility  to        The  next  question  is,  was  Furman 

one,  it  may  be  such  others  as  it  may  legally  elected,  and  entitled  to  the  office? 
choose,  and  so  restrict  the  right  of  suf-        This  was  decided  in  the  negative  by 

frage  in  respect  to  officers  elective  by  the  court  below,  on  the  ground  that 

the  people,  that  such  right  of  suffrage  there  was  no  proof  that  the  electors, 

will  be  unconstitutionally  limited.  who  voted  for  Clute,  had  notice  of  his 

This  it  will  be  seen,  is  no  restriction  ineligibility, 
upon  the  right  guarantied,  which  is,        There  is  no  doubt  that  a  vote  given 

the  right  to  vote  not  to  be  voted  for.  for  an  ineligible  candidate,  is  to  be 

True,  if  the  legislature  should  take  counted  and  not  deemed  thrown  away 

away  eligibility  from   all  persons  for  if   the  voter  is    not  chargeable  with 

whom  the  elector  could  vote,  that  would  notice  of  the  ineligibility, 
be  taking  away  his  right  to  vote,  and        Doubtless  the  votes  of  the  5th  ward, 

would  be  unconstitutional.    But  it  by  of  which  defendant  was  supervisor, were 

no  means  follows,  that  it  is  unconstitu-  chargeable  with  such  notice.    This  is 

tional  to  declare  a  single  tdass  of  per-  not  denied,  but  it  was  held  that,  in  order 

sons  for  whom  he  could  vote,  ineligible,  to  give  effect  to  the  vote  for  Furman,  as 

The  right   which    the    constitution  being  the  majority,  and  sustained  his 

guarantees  to  him,  is  not  thereby  inter-  election,  it  was  necessary  that  all  who 

fered  with.    He  may  still  vote  "  for  all  voted  for  Clute  should  be  chargeable 

officers  elective  by  the  people/1  with  the  notice,  that  none  of  the  votes 

No  doubt  the  absence  of  any  restrio-  given  for  Clute  could  be  thrown  out, 

tion  upon  the  legislature,  leaves  that  unless  all  were,  and  that  Furman,  there 

body  in  possession  of  great  power  for  fore,  did  not  receive  a  majority  of  the 

evil  in  the  way  suggested  by  the  coun-  votes  to  be  counted,  and  the  result  was 

sel.    Still,  as  the  people  have  given  to  that  as  Clute  who  did  receive  the  major- 

the  legislature  all  legislative  authority,  ity  was  ineligible,  no  one  was  elected, 
without  excepting  the  power  to  declare        In  this  I  am  inclined  to  think  the 

who  shall  be  eligible  to  office,  it  is  not  court  erred. 

a  function  of  the  courts  to  make  the        I  see  no  difficulty  in  separating  the 

exception.    In  the  language  of  Senator  votes  given  for  Clute  in  the  5th  ward 

Verplanck  (20  Wend.  882),  adopted  by  from  those  given  for  him  in  the  rest  of 

Johnson  J.  in  Wynehamer  vs.  The  Peo-  the  county.    These  295  voters  in  the  5th 

pie.    (8  Kern.  413)  "  it  is  only  in  express  ward,  had   notice  of  his  ineligibility, 

constitution  provisions,  limiting  legis-  the  others  had  not.    There  is  no  diffl- 

lative     power    and     controlling    the  culty  in  practice,  or   in  principle  in 

tempory  will  of  the  majority  by  a  per-  throwing  out  these  295  votes,  while  the 

manent  and  paramount  law,  settled  by  others  are  retained  and  counted.    The 

the  deliberate  will  of  the  nation,  that  I  voters  in  the  5th  ward,  who  voted  for 

can  find  a  safe  and  solid  ground  for  the  Clute,  knowing  his  capacity  to  take  and 

authority  of  courts  of  justice  to  declare  hold  the  office,  did  no  more  than  if  they 

void  any  legislative  enactment.*'  had  voted  in  blank ;  voted  for  no  one ; 

I  am  unable  to  see  how  the  act  of  the  that  is,  had  not  voted  at  all.    And  this  is 

logifllature  providing  that  no  supervisor  ■  the  case  with  each  voter,  individually, 

■hall  be  elected  to  hold  the  office  of  who  thus  voted  That  others  voted  for- 

2  Eng.  Rep.1  94 
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Clute,  supposing  him  eligible,  can  have  judgment  in  this  case  was  afterwards 

no  effect  on  the  vote  of  one  knowing  affirmed  in  the  house  of  Lords  (2.  Dow, 

him  ineligible  and  vice  versa.    In  tlie  124). 

King  v.  Hawkins  (10  East  211)  Hawkins  Other  cases  are  cited  by  plaintiff's 

and  Spicer  were  candidates,  and,  were  counsel  holding  the  same  doctrine  in 

voted  for,  for  the  office  of  alderman  of  regard  to  the  propriety  of  throwing  out 

the  borough  of  Saltash.    After  two  votes  such  part  of  the  votes  as  are  affected 

had  been  given  for  each,  it  was  found  by  the  notice,  and  retaining  such  as  are 

and  publicly  proclaimed  that  Hawkins  not,  but  we  are  pointed  to  no  case  which 

was  ineligible  to  the  office.    After  notice  denies  such  propriety, 

thus  given  20  votes  were  given  for  Haw-  The  defendant's  counsel,    however, 

kins,  by  voters,  all  but  two  or  three  of  argues  that,  inasmuch,  as  the  statute, 

whom  had  notice  of  his  ineligibility,  and  under  which  the  defendant  is  ineligible. 

16  for  Spicer.    It  was  held  that  all  the  does  not  declare  votes  cast  for  him  void, 

votes  given  for   Hawkins  after  such  they  are  voidable,  and  therefore,  a  judg- 

notice  to  the  voters  who  gave  them,  ment  declaring  him  ineligible,  was  ne- 

were  thrown  away,  and  Spicer  was  held  cessary  before  the  fact  could  be  deemed 

duly  elected,  Lord  Ellenborough  said,  established,  and  that  hence,  the  voters 

The  general  proposition  that  votes  given  were  not  bound  by  the  notice  of  such 

for  a  candidate,  after  notice    of   his  fact. 

being  ineligible,  are  considered  the  same  The  authorities,  do,  in  effect  make  all 

as  if  the  persons  had  not  voted  at  all,  votes  cast  for  an  ineligible  person,  with 

is  supported  by  the  cases  of  The  Queen  notice  of  the  fact,  void,  when  they  de- 

V8.  Boscaicen,  (Easter,  13  Anne).     The  clare  them,  as   in  King  v.  Hawkins 

King  v.  Wither*  (Easter8  Gh  2)  Taylor  v.  (supra)  wholly  inoperative  as  votes, — 

Mayor  of  Bath,  (M.  15.  G.  2)  all  which  are  the  same  as  no  votes, — and  hold  that  to 

cited  in  Cowper  537.  in  the  King  v.  produce  such  effect,  notice  only,  and  not 

Munday.    *  *  *  Is  there  any  solid  dis-  an  adjudication  of  the  fact  is  necessary, 

tinction  between  the  cases  I  have  al-  If  the  295  votes  which  should  have 

luded  to,  as    establishing  the  general  been  thrown  out,  are  not  counted    a 

proposition,  and  the  present  case,  on  majority  of  75  is  left  for  Furman,  and 

account  of  the  notice  of  the  disqualifica-  he  was  elected  and  should  have  had 

tion  of  Hawkins  having  been  given  judgment  in  his  favor  to  that  effect, 

after   two   persons   had    voted  ?    We  The  plaintiff  claims  that  the  judg- 

think  there  is  not.    There  still  remained  ment  is  also  erroneous  in  not  giving 

86  persons  to  vote,  of  whom  only  16  costs  to  plaintiff. 

voted  for  Spicer,  and  20  voted  for  Haw-  By  section  304,  of  the  code  it  is  pro- 
kins.  Although  we  are  not  prepared  to  vided  that  costs  shall  be  allowed  of 
say  that  if  the  notice  had  been  given  in  course  to  the  plaintiff  upon  a  recovery, 
a  more  advanced  stage  of  the  poll,  it  "  In  the  actions  of  which  a  court  of 
would  have  made  any  difference,  pro-  a  justice  of  the  peace  has  no  jurisdic- 
vided  the  number  of  votes  given  for  tion,"  and  in  several  other  cases  therein 
Hawkins,  without  notice  of  his  incapa-  mentioned,  not  bearing  upon  the  ques- 
city,  had  not  been  equal  to  those  given  tion  here. 

for  Spicer.    Spicer  having  been,  there-  By  section  806,  it  is  provided  that  "  in 

fore,  in  our  opinion  duly  elected,  into  the  other  actions  costs  may  be  allowed  or 

office  of  alderman,  and  having  been  not  in  the  discretion  of  the  court." 

sworn  in,  before  two  aldermen   who  The  latter  provision  has  been  confined 

have,  by  the  charter,  authority  to  admin-  to  equity  cases,  of  which  the  case  at  bar 

ister  the  oath,  the  office  was  legally  is  not  one.    Staiger  v.  Sehute,  (3  Keye* 

filled  up  and  enjoyed  by  him"  and  the  R.,  614). 
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In  this  case  the  relief  Bought  was  a  superintendent  of  the  poor  of  the  county 

judgment  of  ouster  against  the  defend-  of  Schenectady,  mentioned  in  the  com- 

ant  and  a  further  judgment  that  the  plaint,  in  this  action,  must  be  affirmed 

relator  Furman  was  entitled  to  the  office.  And,  in  so  far  as  it  adjudges,  that  the 

The  judgment  recovered  was  one  of  said  plaintiff  Henry  A.  Furman,  is  not 
ouster  of  the  defendant  merely  and  as  entitled,  by  virtue  of  the  election  men- 
to  the  further  relief  demanded,  it  was  tioned  in  the  complaint,  to  the  said 
denied.  Still  the  plaintiff  recovered  a  office  of  superintendent  of  the  poor,  it 
j  udgment  and  as  the  action  was  not  one  must  be  reversed  and  judgment  must  be 
cognizable  before  a  justice  of  the  peace,  entered  adjudging  that  the  said  plaint- 
he  was,  by  virtue  of  §  304  of  the  code,  iff  Furman  is  entitled,  by  virtue  of  the 
entitled  to  costs.  said  election,  to  the  said  office  and  that 

The  judgment,  therefore,  in  so  far  as  the  plaintifls  recover,  against  the  de- 
it  adjudges  that  said  defendant  Hani-  fendant  the  costs  of  the  action  and  costs 
son  Clute,  be  ousted  from  the  office  of  of  the  appeal. 
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ABDUCTION. 
&*  Criminal  Law,  177, 180,  note. 


ACT  OP  PUBLIC  ENEMY. 
See  Admiralty,  526. 


ADMINISTRATORS. 
See  Ezbcutobs  and  Administrators. 


ADMIRALTY. 

1.  Article  16  of  the  Admiralty  Regula- 
tions for  preventing  Collisions  at  Sea, 
only  applies  when  there  is  a  contin- 
uous approaching  of  two  Steamships. 

2.  When  two  Ships  under  steam  "  are 
meeting  end  on,  or  nearly  end  on,  so 
as  to  involve  risk  of  collision/'  as  pro- 
vided for  in  Article  13,  and  one  of  them 
at  a  proper  distance  ports  her  helm 
sufficiently  to  put  her  on  a  course 
which  will  carry  her  clear  of  the 
other,  and  enable  her  to  pass  on  the 
port  side,  she  thereby  determines 
the  risk,  and  is  not  approaching  an- 
other Ship  so  as  "  to  involve  risk  of. 
collision"  within  the  meaning  of 
Article  16,  and  is  not  bound  to  slacken 
speed  or  stop.  The  Jesmond  and  the 
Earl  of  Elgin.  64 

8.  When  a  vessel,  casting  off  from  moor- 
ings in  a  navigable  river,  places  her- 
self at  night  partly  athwart  the  fair- 
way, so  that  her  regulation  lights  can- 


not be  seen  by  vessels  astern  of  her 
coming  up  the  river,  she  Is  bound  to 
make  use  of  some  conspicuous  signal 
to  warn  them  of  her  position.  The 
John  Fenwick.  154, 156  note 

4.  The  jurisdiction  conferred  on  the 
High  Court  of  Admiralty  by  sect.  5  of 
the  Admiralty  Court  Act,  1861  (24 
Vict,  c  10),  "  over  any  claim  for  ne- 
cessaries supplied  to  any  Ship  else- 
where than  in  the  port  to  which  the 
Ship  belongs,"  does  not  create  a  Mari- 
time lien,  or  render  the  Ship  charge- 
able for  necessaries. 

5.  A  British  Colonial  Vessel  was 
mortgaged  by  her  Owners  to  B.  The 
mortgage  was  duly  registered  under 
the  Merchant  Shipping  Act,  1854.  In 
February,  1868,  whilst  lying  in  the 
Port  of  London,  the  Appellants,  on 
the  order  of  the  Master,  did  work  and 
furnished  supplies  to  the  ship  neces- 
sary to  put  her  in  a  seaworthy  condi- 
tion. In  July,  1868,  B.  executed  an 
instrument  transferring  the  mortgage 
to  the  Respondent.  This  transfer  was 
without  valuable  consideration,  and 
was  not  registered,  being  made  to 
enable  the  Respondent  to  take  charge 
of  the  Ship  fori?.,  the  Mortgagee.  In 
the  same  month,  the  Respondent  took 
possession  of  the  Ship.  The  Appel- 
lants having  instituted  a  suit  against 
the  Ship  to  recover  the  amount  due 
to  them  for  the  work  and  supplies, 
the  Respondent  intervened.  At  the 
time  of  the  Institution  of  the  suit,  the 
Ship  was  under  the  arrest  of  the 
Court,  at  the  instance  of  two  of  her 
crew,  who  had  instituted  a  cause  of 
wages.  The  Owners  of  the  Ship 
were  domiciled  in  Nova  Scotia.  The 
Ship  having  been  sold,  the  proceeds 
were  found  insufficient  to  satisfy  the 
claim  to  the  Appellants  (the  material 
men)  and  the  Mortgage  debt:  Held 
(affirming  the  judgment  of  the  Court 
below),  that  the  Respondent,  the  As- 
signee of  the  Mortgagee,  was  entitled 
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to  have  his  mortgage  debt  satisfied 
before  the  Appellants  were  paid  the 
amount  of  their  claim.  Johnson  v. 
Black,  The  two  tJEUens.n  516 


6.  The  Master  of  a  Prussian  Vessel,  a 
subject  of  the  King  of  Prussia,  having 
on  board  a  cargo  of  nitrate  of  soda 
(contraband  of  War)  under  a  Charter- 
party  and  Bill  of  Lading  from  Pisa- 
qua,  bound  to  Cork,  Uowes,  or  Fal- 
mouth, for  orders  to  proceed  to  any 
safe  port  in  Great  Britain  or  on  the 
Continent  between  Ha/ore  and  Ham- 
burg, both  included,  and  there  deliver 
the  cargo, "  the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other 
risk,  dangers,  and  accidents  of  the 
seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever  ex- 
cepted ;"  arrived  at  Falmouth  on  the 
10th  of  July,  1870,  and  received  orders 
on  the  11th  of  that  month  to  proceed 
to  the  French  port  Dunkirk,  and  there 
deliver  her  cargo.  On  the  Ship's  ar- 
rival off  Dunkirk,  on  the  16th,  the 
Master  was  informed  by  a  French 
Pilot  that  War  had  broken  out  be- 
tween France  and  Prussia,  where- 
upon the  Master  put  back  to  the 
Downs  to  make  inquiries,  and  an- 
chored there  on  the  17th,  which  was 
Sunday.  On  the  18th,  having  tele- 
graphed to  the  Owner  of  the  vessel 
for  instructions,  he  was  ordered  not 
to  go  to  Dunkirk,  and  on  the  19th  he 
put  into  Dover,  where  he  was  in- 
formed, as  the  fact  was,  that  War, 
which  had  been  imminent  from  the 
10th,  had  been  declared  between 
France  and  the  North  German  Con- 
federation, formal  declaration  thereof 
naving  been  given  as  upon  the  19th 
of  July : 

Held  (affirming  the  decision  of  the 
Admiralty  Court),  that  the  Master 
was  justified  in  putting  back  to  the 
Downs  for  the  purpose  of  ascertain- 
ing whether  War  had  been  declared, 
and  was  guilty  of  no  improper  devia- 
tion or  delay  in  not  returning  to 
Dunkirk  before  the  19th  of  July, 
when  War  was  actually  declared : 

7.  Held,  further  that  the  Master  com- 
mitted no  breach  of  contract  in  refus- 
ing to  deliver  the  Cargo  at  Dunkirk, 
and  as  the  Charterparty  provided 
what  freight  was  to  be  paid  if  the 
Cargo  was  delivered,  the  delivery  at 
Dover  was  within  the  terms  of  the 
Charterparty,  and  the  Master  was  en- 


titled to  freight  for  the  Cargo  from 
the  Owners  before  delivery  thereof. 
&\  Semite:  Where  a  Master  receives 
credible  information  that  if  he  con- 
tinues in  the  direct  course  of  his 
voyage  his  Ship  will  be  exposed  to 
some  imminent  peril,  as  from  Pirates, 
or  Icebergs,  or  other  dangers  of  navi- 

fation,  he  is  justified  in  pausing  and 
eviating  from  the  direct  course,  and 
taking  any  step  that  a  prudent  man 
would  take  for  the  purpose  of  avoid 
ing  the  danger.     The  Teutonia.    526 

9.  A  master  and  part  owner  of  a  foreign 
ship  ordered  necessaries  for  the  ship. 
The  necessaries  were  supplied  and 
the  master  became  liable  for  the  pay- 
ment of  the  same : 

Held,  that  the  persons  who  supplied 
the  necessaries  were  entitled  to  be 
paid  for  them  out  of  the  proceeds 
of  the  ship  and  freight  in  priority 
to  a  claim  of  the  master  for  wages  and 
disbursements.  The  Jenny  Lind\  606 

10.  By  a  charterparty  between  plaintiff 
and  defendant  it  was  agreed,  that 
plaintiff's  ship  should,  with  all  con- 
venient speed,  proceed  to  Sunderland, 
and  that  defendant  should  there  load 
the  ship  in  regular  turn  with  a  full 
cargo  of  coals,  and  the  ship  should 
proceed  with  it  to  Kiel,  and  deliver 
to  freighter  or  assigns,  on  payment  of 
certain  freight ; "  and  that,  the  charter 
'being  concluded  by  defendant  on  be- 
half of  another  party  resident  abroad, 
all  liability  of  defendant  should  cease 
as  soon  as  he  had  shipped  the  said 
cargo :" 

Held,  that  this  clause  only  exempted 
defendant  from  liability  accruing 
after  the  loading  of  the  cargo ;  and 
that  he,  therefore,  remained  liable  for 
delay  in  loading,  although  he  had 
ultimately  loaded  a  full  cargo.  Chris- 
toffersen  v.  Hansen.  629 


ADULTERER. 
See  Criminal  Law,  174, 176  note. 


ADULTERY. 
See  Djtokce,  148. 
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ADVERTISEMENT. 
See  Injunction,  865. 


AGENT. 

1.  Defendant,  an  auctioneer,  sold  certain 
goods  for  plaintiff,  the  owner,  on  pre- 
mises occupied  by  plaintiff  and  ano- 
ther, and  in  respect  of  which  the 
latter  owed  the  landlord  rent.  By  the 
conditions  of  sale  each  lot  was  to  be 
taken  to  be  delivered  at  the  fall  of  the 
hammer,  after  which  time  it  was  to 
remain  at  the  exclusive  risk  of  the 
purchaser.  After  the  sale,  and  before 
the  goodB  were  removed,  the  landlord 
threatened  to  distrain  on  the  goods, 
whereupon  the  auctioneer  paid  the 
rent,  and  deducted  it  from  the  amount 
the  goods  had  realized,  and  paid  over 
the  balance  to  the  plaintiff: 

Held,  that  the  auctioneer  was  not 
justified,  as  against  the  plaintiff,  in 
paving  the  rent,  as,  on  the  sale  of  each 
lot,  the  property  passed  to  the  pur- 
chaser, who  would  have  had  to*  bear 
the  loss  if  the  landlord  had  distrained. 
Sweeting  v.  Turner.  72 

2.  The  directors  of  a  building  society 
deposited  money,  in  a  manner  unau- 
thorized by  their  rules,  with  a  finance 
company,  the  manager  of  which  was 
also  manager  of  the  building  society. 
Afterwards  the  deposit  was  called  in, 
and  the  directors  of  the  finance  com- 
pany gave  a  check  for  the  amount  to 
their  manager,  to  be  paid  by  him  to 
the  building  society.  He  appropriated 
it  to  his  own  use.  A  bill  was  then 
filed  by  the  trustees  of  the  building 
society  to  recover  the  money  from 
the  finance  companv : 

Held,  (reversing  the  decision  of  the 
Master  of  the  Rolls),  that  the  mana- 

fer  held  the  money  as  agent  for  the 
nance  company  until  he  should  pay 
it  to  some  person  competent  to  give 
a  receipt  on  behalf  of  the  building 
society ;  and  that  as  he  never  paid  it 
over,  the  money  must  be  taken  to  be 
still  in  the  hands  of  the  finance  com- 
pany, who  were  liable  to  repay  it  to 
the  building  society : 

3.  HHd,  also,  that  as  it  was  trust 
money  a  suit  to  recover  it  was  main- 
tainable, and  the  finance  company 
were  accordingly  ordered  to  repay  the 


money  with  interest.    Hardy  v.  Me 
tropditan  Land  and  Finance  Go.  82? 

See  Landlord  and  Tenant,  89 
Principal  and  Agent,  424. 


AGREEMENT. 

1.  Declaration :  That  by  a  charterparty 
it  was  agreed  that  defendant's  vessel 
should,  with  all  convenient  speed, 
sail  to  a  spout  as  directed  by  plaint- 
iffs, and  there  load  a  full  cargo  of 
coals ;  and  then,  as  Boon  as  wind  and 
weather  should  permit,  should  pro* 
ceed  to  Hamburg,  and  there  deliver 
the  same,  the  restraint  of  princes  and 
rulers  (inter  alia)  excepted.  That 
plaintiffs  did,  and  were  ready  to  do, 
all  that  was  necessary  on  their  parts ; 
but  defendants,  before  any  breach  by 
plaintiffs  of  the  charterparty,  refused 
to  carry  out  the  charterparty,  and  to 
let  their  ship  take  or  carry  any  goods 
of  plaintiffs  to  the  port  of  Hamburg, 
and  gave  notice  to  plaintiffs  that 
they  renounced  the  charterparty. 

Pleas:  5.  That  before  any  breach 
of  the  Charterparty,  war  broke  out  be- 
tween France  and  Germany,  wherein 
the  port  of  Hamburg  was  situate ; 
that  the  said  port  was  blockaded  by 
the  French  fleet;  that  the  Queen, 
by  proclamation,  enjoined  her  sub- 
jects to  a  strict  neutrality,  and  not  to 
commit  any  violation  of  the  law  of 
nations;  that  the  defendants  were 
British  subjects,  and  their  ship  was  a 
British  ship,  and  the  cargo  being  a 
cargo  to  be  carried  to  Hamburg,  the 
further  performance  of  the  charter- 
party  became  illegal,  and  the  defend- 
ants, as  they  lawfully  might,  refused 
to  carry  out  the  same.  6.  Repeating 
the  above  allegations,  that  defend- 
ants having  notice  of  the  premises, 
refused  to  allow  the  ship  to  receive 
a  cargo  for  the  purpose  of  running 
the  blockade  and  delivering  the  cargo 
which  was  the  breach  complained  of. 
7.  Repeating  the  same  allegations, 
that  defendants  were  ready  to  perform 
the  charterparty  as  far  as  they  were 
not  prevented  by  any  of  the  excepted 
causes;  but  that  the  charterparty 
could  not  have  been  carried  out 
within  a  reasonable  time,  except  by 
running  the  blockade,  wherefore  de- 
fendants refused  to  carry  out  the 
charterparty.    On  demurrer : 
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Held,  that  the  pleas  disclosed,  sub- 
stantially,*, good  defence ;  for  that  the 
charterparty  being  for  one  single  ad- 
venture to  commence  at  once,  and  the 
contract  being  still  executory,  the 
defendants  were  justified  in  throwing 
up  the  contract  and  refusing  to  load 
the  ship,  when  the  further  perform- 
ance of  the  contract,  within  a  rea- 
sonable time,  was  prevented  by  an 
excepted  cause,  viz.,  the  blockade 
which  was  a  "  restraint  of  princes." 
Oeipel  vs.  Smith.  98 

2.  Where  documents  are  obscure,  but 
where  parties  have  long  acted  on  the 
footing  of  a  given  practical  construc- 
tion, the  Court,  in  the  absence  of 
better  evidence,  will  accept  that  con- 
struction as  correct.    Forbes  v.  Watt. 

512 

3.  The  Plaintiffs,  sugar  refiners,  were 
in  the  habit  of  selling  to  brokers  the 
whole  of  each  filling  of  sugar,  con- 
sisting of  from  200  to  300  loaves  or 
''  titlers  "  each,  the  terms  always  being 
"  Prompt  at  one  month ;  goods  at 
seller's  risk  for  two  months/'  the 
"prompt"  day  being  the  Saturday 
next  after  the  expiration  of  one  month 
from  the  sale.  The  titlers  in  each 
filling  were  stored  on  the  plaintiffs' 
premises,  and  were  from  time  to  time 
fetched  away  by  the  purchasers  or 
their  sub-vendees,  being  weighed  on 
their  removal,  each  titler  weighing 
from  thirty-eight  to  forty-two  pounds. 
If  the  whole  of  the  lots  contained  in 
one  sale-note  had  not  (which  was  f re- 

Suently  the  case)  been  taken  away  on 
le  "  prompt "  day,  payment  was  made 
by  the  purchaser  (by  bill  or  cash)  at 
an  approximate  sum  calculated  on  the 
probable  weight,  the  actual  price  be- 
ing afterwards  adjusted  on  the  whole 
filling  being  cleared. 

The  defendant,  who  was  an  old 
customer  of  the  plaintiffs,  had  bought 
four  fillings,  consisting  of  specific 
titlers,  each  marked,  on  the  above 
terms,  and  had  paid  the  approximate 
price  of  the  four  lots,  and  had  fetched 
some  of  each  lot  away.  A  fire  oc- 
curred on  the  plaintiffs'  premises  after 
the  expiration  of  the  two  months  from 
the  date  of  sale  to  the  defendant,  des- 
troying the  whole  contents  of  the 
ware-houses.  At  the  time  of  the  fire 
the  plaintiffs  had  floating  policies  of 
insurance  which  covered  goods  on  the 
premises  "  sold  and  paid  for,  but  not 
removed ;"  but  they  had  no  agreement 


or  understanding  with  their  customers 
as  to  any  insurance ;  and  the  amount 
insured,  which  the  plaintiffs  received 
from  the  under- writers,  was  not  suffi- 
cient to  cover  the  loss  of  their  own 
goods,  exclusive  of  the  titlers  unde- 
livered which  they  had  sold  to  the 
defendant : 

Held,  by  Cockburn,  C.J.,  on  the 
ground  that  the  property  in  the  titlers 
undelivered  had  passed  to  the  defend- 
ant, by  Blackburn,  Lush,  and  Qu&in, 
J  J.,  whether  it  had  passed  or  not,  that, 
by  the  terms  of  the  contract  of  sale, 
the  risk,  after  the  lapse  of  the  two 
months  was  in  the  buyer,  and  the  loss 
was,  therefore,  his.  Secondly,  that,  as 
there  was  no  contract  between  the 
plaintiffs  and  their  customers,  as  to  in- 
surance, the  plaintiffs  were  under  no 
obligation  in  the  matter,  and  were  en- 
titled to  appropriate  to  their  own 
losses  the  whole  sum  received  from 
the  insurance  offices. 

4.  Semble,  by  Blackburn  and  Lush, 
J  J.,  that  the  property  in  the  titlers 
undelivered  had  passed  to  the  defend- 
ant.   Martineau  v.  Stocking.         539 

5.  When  liability  upon  cannot  be  de- 
termined by  a  notice  that  the  party 
will  no  longer  hold  himself  responsi- 
ble. 668,  674,  note 

See  Admiralty,  526. 

Frauds,  Statute  op,  675. 

HU8BAND  AND  WlFE,  393. 

Insurance  Marine,  637. 
Principal  and  Agent,  424. 
Specific  Performance,  31 3, 315 

nets 


AMENDMENT. 
See  Tenants  in  Common,  496. 


ANIMALS. 
See  Carrier's,  700, 704  note,  705. 


ANSWER. 
See  Fraud,  850. 
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APPEAL. 

1.  The  plaintiffs  obtained  a  verdict  in 
an  action  for  the  infringement  of  a 
patent;  a  rule  to  enter  the  verdict 
for  the  defendants  was  discharged  ; 
and  the  defendants  appealed.  An 
order  was  afterwards  made  for  an  ac- 
count of  profits,  which  was  not  ap- 
pealed against,  bat  on  the  parties 
appearing  before  the  master  for  the 

Surpose  of  taking  the  account,  the 
efendants  refused  to  produce  their 
books.  The  Court  made  absolute  a 
rule  for  production  and  inspection 
of  the  defendants'  books,  and  for  in- 
terrogatories to  the  defendants,  not- 
withstanding the  pendency  of  tne 
appeal.    Saaby  v.  Easterbook. 

121,  and  note  124 


ARBITRATOR. 

1.  An  arbitrator  may  be  called  as  a 
witness  in  a  legal  proceeding  to  en- 
force his  award. 

2.  He  may  be  asked  questions  as  to 
what  passed  before  him,  and  as  to 
what  matters  were  presented  to  him 
for  consideration. 

8.  But  no  questions  can  be  put  to  him 
as  to  what  passed  in  his  own  mind 
when  exercising  his  discretionary 
power  on  the  matters  submitted  to 
him.  Duke  of  Bucdeuch  v.  Metro- 
politan, etc.  448 


ARREST. 

See  Criminal  Law,  100, 168  note  ;  165, 

166  note. 


ASSAULT. 

When  owner  of  house  not  guilty  of, 

165, 166  note 
See  Criminal  Law,  160, 284. 


ASSENT. 

See  Crimen  al  Law,  284. 
2  Eng.  B£P.]  95 


■       ASSIGNMENT. 
See  Vendor  and  Purchaser,  1. 


ATTEMPT. 
See  Criminal  Law,  208. 


ATTORNEY. 

1.  Declaration  on  orders  having  tho 
force  of  judgment  of  nonsuit,  in  suits 
which  defendant  had  brought  against 
plaintiff  in  Ireland.  Plea  of  set  off 
on  judgments  recovered  by  defendant 
against  plaintiff  in  Ireland.  Replica- 
tion on  equitable  grounds,  that  de- 
fendant ought  not  to  be  allowed  to 
set  off  against  plaintiff's  claim  the 
amount  mentioned  in  the  plea,  be- 
cause plaintiff  retained  one  C.  as  his 
attorney  to  conduct  his  defence  in  the 
suits  in  the  declaration  mentioned, 
and  plaintiff  owes  him  the  full  amount 
of  the  costs,  and  C.  has  a  lien  upon 
the  orders,  and  the  amounts  are  there- 
fore due  from  defendant  to  plaintiff 
as  trustee  for  C,  and  plaintiff  sues  as 
such  trustee.    On  demurrer  r 

Held,  that  the  replication  was  bad : 
for  that  the  fact,  that  an  attorney  had 
obtained  a  judgment  for  a  client,  and 
that  costs  were  due  to  the  attorney, 
did  not  raise  the  relation  of  trustee 
and  cestui  que  trust  between  the  client 
and  the  attorney  with  respect  to  the 
proceeds  of  sucn  judgment ;  and  the 
so-called  lien  of  the  attorney  is  merely 
a  claim  to  the  protection  of  the  Court, 
as  to  his  costs,  when  the  equitable  in- 
terference of  the  Court  is  asked  for 
the  purpose  of  setting  off  one  judg- 
ment against  another.  Mercer  v. 
Graves.  618, 628  note 


AUCTIONEER. 
See  Agent,  72. 
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BAILMENT. 

See  Innkeeper,  689, 699  note. 
Master  and  Servant,  586. 


BANE. 
See  Agent,  827. 


BANKRUPTCY. 

See  Criminal  Law,  227. 
Will,  264, 268  note,  867. 


BIGAMY. 
See  Criminal  Law,  241, 248. 


BLANK. 
See  Will,  151. 


BONA  FIDE. 

See  Admiralty,  516. 
Mortgage,  110. 
Vendor  and  Purchaser,  1, 275. 


BREACH. 
See  Agreement,  98. 


BURGLARY. 
See  Criminal  Law,  208. 


CARRIER. 

1.  The  defendant  was  a  barge  owner, 
and  let  oat  his  vessels  for  the  con- 
veyance of  goods  to  any  customers 
who  applied  to  him.  Each  voyage 
was  made  under  a  separate  agree- 
ment, and  a  barge  was  not  let  to  more 
than  one  person  for  the  same  voyage. 
The  defendant  did  not  ply  between 
any  fixed  termini,  but  the  customer 
fixed,  in  each  particular  case,  the 
points  of  arrival  and  departure.  In 
an  action  against  him  by  the  plaint- 
iffs for  not  safely  and  securely  carry- 
ing certain  goods: 

Meld,  that  he  was  a  common  carrier 

and  liable,  although  the  goods  were 

•    lost  without  negligence  on  his  part. 

The  Liner  Alkali  Co.  v.  Johneon.  602 

2.  Cattle  having  been  delivered  by  re- 
spondents to  be  carried  on  the  appel- 
lants' railway  were  safely  secured  in 
a  proper  truck.  During  the  transit 
one  of  them  escaped  and  was  killed, 
its  escape  being  wholly  attributable 
to  its  own  efforts,  and  in  no  way  to 
the  negligence  of  the  appellant  or 
their  servants. 

Held,  that  whether  the  appellants 
were  considered  as  common  carriers 
or  not,  they  were  exempt  from  lia- 
bility for  anything  happening  by 
reason  of  the  proper  vice  or  the  thing 
carried,  and  that,  therefore,  the  ap- 
pellants were  not  under  the  circum- 
stances liable.  Great  Western  Rail- 
way Co  v.  Blower.  700, 704  note 

3.  The  plaintiff  sent  his  horse  by  the 
defendants'  railway  from  Ewefi ;  on 
its  arrival  it  was  found  to  have  sus- 
tained a  cut  in  the  fore  arm  and  a 
dislocation  of  the  fetlock  in  the  course 
of  the  journey ;  the  horse  was  quiet 
and  accustomed  to  travel  by  railway, 
but  there  was  not  any  negligence  on 
the  part  of  the  defendants,  and  in  the 
course  of  the  journey  nothing  extra- 
ordinary happened  to  alarm  or  to  ex- 
cite the  horse ;  there  was  nothing 
except  the  nature  of  the  injuries  to 
show  how  they  were  caused.  The 
Court  having  power  to  draw  infer- 
ences of  fact : 

Meld,  by  Martin  and  Bramwell,  BB. 
(Pigott,  B.,  dissenting),  that  the  inju- 
ries were  caused  by  the  proper  vice 
of  the  horse  and  that  the  defendants 
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ware  not  liable  in  respect  thereof. 
Kendall  v.  London  and  South  Wes- 
tern  Railway  Co.  705 

See  Admiralty,  629. 


CASES   OVERRULED,   REVERSED 
AND  CONSIDERED. 

Bridge*  v.  New  London  Railway  Co., 
L.  R  6  Q.  R,  877,  distinguished.   648 

Buxton  v.  Butt,  1  En* .  Rep.,  185,  L.  R, 
7,  Exch..  1,  affirmed.  675 

OMand,  Exports,  L.  R,  2  Chy.  App., 
806,  considered.  619 

Coutts  v.  Aekworth,  L.  R,  8  Eq.,  558, 
considered.  259 

Carter  v.  Carter,  3  EL  &  Johns.,  617,  dis- 
approved. 275 

Duke  of  Bucleuch  v.  Metropolitan 
Board,  L.  R,  8  Exch.,  806, 5  Excheq., 
221,  reversed.  448 

BoerUt  v.  EoerUt,  L.  R,  10  Eq.,405,  dis- 
approved. 259 

Hardy  v.  Metropolitan  Land  and  Fi- 
nance Co.,  L.  R,  12  Eq.,  886,  reversed. 

827 

HeUawcll  v.  Eastwood,  6  Exch.,  295,  con- 
sidered. 655 

Ionides  v.  Pacific  Int.  Co.,  L.  R,  6  Q. 
B.,  674,  affirmed.  637 

Ireland  v.  Livingston,  L.  R,  2  Q.  B.,  99, 
affirmed.  424 

Ireland  v.  Livingston,  L.  R,  5  Q.  B.,  516, 
(Exchequer  Chamber),  reversed    424 

Kreuger  v.  Blanch,  L.  R,  5  Exch.,  179, 
considered.  425 

Lloyd  v.  Lloyd,  L.  R,  2  Eq.,  722,  dis- 
tinguished. 857 

Longbottom  v.  Berry,  L.  R,  5  Q.  B.,  128, 
followed.  655 

Lords  Bailiff  v.  Corporation  of  Trinity 
House  L.  R,  5  Excheq.,  204,  affirmed. 

601 

Mather  v.  Fraser,  4  K.  &  Johns.  586, 
followed.  655 

Maxted  v.  Paine  (1st  action)  L.  R,  1 
Exch.,  81  followed,  27  L.  T.  Rep. 
N.S.)  12. 

Maxted  v.  Paine,  (2d  action)  L.  R.,  4 
Excheq,  208, 6  Excheq,  188,  discussed, 
27  L.  T.,  Rep.,  (N.  S.).  12. 

Merry  v.  NichaUs,  20  Weekly  Rep.,  581. 
26  L.  R,  Rep.,  (N.S.),  496,  reversed,  20 
Weekly  Reporter  929,  27  L.  T.,  Rep., 
(N.  S).  12. 

Newill  v.  NewiU,  L.  R,  12  Eq.,  482,  re- 
versed 269. 

Nesham  v.  Selby,  1  Eng.  Rep.,  640,  L.  R, 
18  Eq.,  191,  affirmed.  313 


Papa  v  Rose,  1  En*.  Rep.,  87,  L.  R,  7, 
C.  P.,  32,  affirmed  in  Excheq.  Cham- 
ber, 41,  L.  J.,  Rep.  C.  P.,  (N.  S.)  187. 

Pikher  v.  Rawlins,  L.  R,  11  Eq.,  58,  re- 
versed. 275 

Powles  v.  Heider,  6  E.  &  B.,  207,  con- 
sidered. 587 

Praeger  v.  Bristol  and  Exeter  Railway, ' 
24L.T.,  Rep.,  (N.  S.),  105,  approved 

648 
Regina  v.  Fanning,  17  Irish  C.  L.,  289, 

10  Cox  Cr.  Cas.,  411,  disapproved.  248 
Regina  v.  HickUn,  L.  R,  8  Q.  B.,  860 

followed.  575 

Regina  v.  OUfer,  10  Cox,  Cr.  Cas.,  402, 

followed.  177 

Regina  v.  Scott,  7  Cox,  Cr.  Cas.,  164,  an- 

moved.  227 

Rennie  Y.Morris,!  Eng.  Qep.,651,L.R, 

13  Eq.,  203,  overruled  27  L.  T.  Rep.,  . 

(N.S.).  12. 
Rex  v.  Carlile,  8  B.  &  A.,  107,  followed, 

575 
Ross  v.  Moss,  Croke,  Ells.,  560,  ques- 
tioned. 142 
diner  v.  Great  Western  Railway,  L.  R, 

4  Excheq.,  117,  distinguished.        648 
Spencer  v.  Marriott,  1  Barn,  and  Cress., 

457, 2  D.  and  Ry.,  665,  approved.    77 
Swift  v.  Swift,  84  Beav.,  266,  considered 

893 
Tench  v.  Cheese,  6  D.  Mac,  and  Gord., 

458,  considered.  338 

Trappes  v.  Meredith,  L.  R,  9  Eq.,  229, 

10  Id.,  604,  reversed.  264 

Van  Sittart  v.  Van  SUtart,  4  K.  and 

Johns.,  62, 2  De  G.  and  J.,  249,  consi- 

driTod  RQ/Q 

White  v.  Chitty,  L.  R,  1  Eq.,  872,  dis- 
tinguished. 857 

Wilson  v.  CLeary,  L.  R,  12  Eq.,  525, 
affirmed.  842 

WoUaston  v.  Tribe,  L.  R,  9  Eq.,  44,  con- 
sidered.  259 


CHARGE. 
See  Will,  888. 


CHARTERPARTT. 


See  Admiralty,  526, 
Agreement,  98. 


CHECKS. 
See  Gift,  890, 898  note. 
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CHILDREN. 

See  Husband  and  Wife,  898. 
Parent  and  Child. 


CODICIL. 
See  Will,  842. 

COLLISION. 
See  Admiralty,  64, 154, 156  note. 


COMMISSION  MERCHANT. 
Bee  Principal  and  Agent,  424 


COMPENSATION. 

1.  Though  compensation  may  not  be 
granted  to  a  person  annoyed  by  the 
smoke  and  vibration  occasioned  by 
trains  passing  along  a  railway,  con- 
structed under  the  authority  of  an 
Act  of  Parliament,  where  no  part  of 
his  land  has  been  taken,  compensation 
may  be  given  for  deterioration  in  the 
value  of  his  property  occasioned  in  a 
similar  manner,  where  a  part  of  his 
land  has  been  taken  for  the  construc- 
tion of  a  work  authorized  by  an  Act. 

2.  In  this  question  of  compensation 
may  be  considered  his  particular  and 
individual  use  of  that  in  whicl^  he 
has  no  proprietary  right,  such  as  the 
shore  of  a  tidal  river 

8.  B.  was  the  owner  of  a  garden  on 
the  bank  of  the  Thames,  he  had  had 
(like  his  predecessors  in  the  occupa- 
tion of  the  same  garden)  the  use  of  a 
causeway  which  ran  from  his  garden 
to  low  water  mark  in  the  river — and 
which  was  always  repaired  and  kept 
in  order  by  him — he  was  deprived 
of  the  use  of  this  causeway  and  of 
his  communication  with  the  river  by 
the  embankment  of  the  river,  and 
the  formation  of  a  road  between  it 
and  his  garden : 

Per  Lord  Chelmsford  : — Whether 
the  soil  of  the  causeway,  or  only  an 


easement  over  it,  was  in  him,  he  was 
entitled  under  the  4th  section  of  the 
Thames  Embankment  Act  to  compen- 
sation for  the  loss  of  its  use. 

Per  Lord  Cairns  : —  He  was  a  ri- 
parian proprietor,  having  a  right  to 
the  undisturbed  flow  of  the  river 
along  the  whole  frontage  of  his  pro- 
perty, and  was  entitled  to  damages 
for  being  deprived  of  this  right. 

4.  B.  was  the  owner  of  a  mansion  on 
the  banks  of  the  Thames,  with  a  large 
garden  frontage  thereon  —  the  river 
was  embanked  under  the  authority 
of  an  Act  of  Parliament — a  large 
strip  of  dry  land  was  formed  where 
the  river  had  formerly  flowed  up  to 
the  garden,  and  a  public  road  was 
made  between  this  strip  of  land  and 
the  river.  B.  claimed  compensation 
under  the  Act.  The  claim  was  re- 
ferred to  arbitration : 

Held,  that  the  loss  of  the  use  of  the 
river  frontage  and  the  consequent 
loss  of  privacy,  and  the  increase  of 
dust  and  noise  by  the  creation  of  the 
embankment  and  road,  were  subjects 
for  the  arbitrators  to  consider  as  oc- 
casioning deterioration  in  the  selling 
value  of  the  property,  for  which  he 
was  to  determine  the  amount  of  com- 
pensation. Its  amount  was  entirely 
in  his  discretion,  and  his  award  could 
not  be  impeached  on  the  ground  that 
he  must  have  considered  all  these 
subjects  in  making  up  his  mind  as 
to  the  extent  of  the  money  deteriora- 
tion of  the  property  and  the  amount 
of  the  compensation  therefore  to  be 
given.  Duke  of  Buceteuch  v.  Metro- 
politan Board.  448, 498  note 


CONFESSION. 
See  Criminal  Law,  206,238, 239. 


CONSIDERATION. 
See  Guarahtt,  142. 


CONSTRUCTION. 


Legal  representatives    held 
next  of  kin,  305. 
See  Admiralty,  526. 
Agreement,  512. 


to  mean 
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CONSTRUCTION  OP  STATUTES. 

1.  Though  the  preamble  of  one  Act 
may  appear  to  be  directed  against  a 
particular  evil,  and  though  another 
Act  may  be  passed  to  aid  its  applica- 
tion, the  enactments  of  the  second 
Act  are  not  necessarily  to  be  confined 
to  the  special  purpose  which  seemed 
to  be  the  particular  object  that  the 
first  had  m  view.  Its  own  words 
must  be  considered  as  explaining  and 
defining  its  objects  and  its  means. 
Copland  v.  Davie*.  •  88 


CONSUMABLE  ARTICLES. 
See  Well,  377. 


CONTRACT. 
&0  Agreement. 


CORPORATION. 
See  Agent,  827. 


COSTS. 

1.  The  stamp  of  5*.  on  bespeaking 
judges'  notes  is  sufficient  only  where 
the  cause  is  tried  before  a  judge  of 
the  court  in  which  the  rule  nisi  is 
granted.  Where  the  trial  is  had  be- 
fore a  judge  of  another  court,  a  further 
fee  of  Qd.  per  folio  is  payable.  Beans 
v.  Roe.  116 

See  Attorney,  618, 628  note. 


COUNTERCLAIM. 

See  Principal  and  Surety,  684,  687 

note 


COVENANT. 
See  Landlord  and  Tenant,  77, 89. 

CRIMINAL  LAW. 

1.  Abduction.  To  support  an  indictment 
for  the  abduction  of  an  unmarried 


girl  under  sixteen  years  of  age  it  is 
.  not  necessary  to  prove  that  the  per- 
son who  abducted  her  knew  her  to 
be  under  sixteen,  as  the  person  who 
does  so  is  bound  to  ascertain  her  age, 
and  if  she  turns  out  to  be  under  six- 
teen, he  must  take  the  consequences. 
A  girl  who  is  away  from  hep  home  is 
still  in  the  custody  or  possession  of 
her  father,  if  she  intends  to  return. 
Regina  v.  My  cock,    177,  and  note  179 

2.  Arrest.  In  order  to  justify  an  arrest, 
even  by  an  officer,  under  a  warrant, 
for  a  mere  misdemeanor,  it  is  neces- 
sary that  he  should  have  the  warrant 
with  him  at  the  time.  Therefore,  in 
a  case  where  the  officer,  although  he 
had  seen  the  warrant,  had  it  not  with 
him  at  the  time :  and  it  did  not  ap- 
pear that  the  party  knew  of  it ; 

Held,  that  tne  arrest  was  not  law- 
ful. 

8.  And  the  person  against  whom  the 
warrant  was  issued  resisting  his  ap- 
prehension and  killing  the  officer. 

Held,  that  it  was  not  murder ;  and 
the  prisoner  was  convicted  of  man- 
slaughter only.    Regina  v.  Chapman, 

160  and  note  163 

4.  Assault,  indecent,.  A  man  induced 
two  youths  above  the  age  of  four-» 
teen  years  to  go  with  him,  in  the 
evening,  to  an  out-of  the  way  place, 
where  they  mutually  indulged  in  in- 
decent practices  on  each  others'  per- 
sons. The  youths  were  willing  and 
assenting  parties  to  what  was  done : 
Held,  that  under  these  circumstan- 
ces a  conviction  for  an  indecent  as- 
sault could  not  be  upheld.  Regina 
v.  WoUaston.  234 

5.-  Assault,  on  Officer.  Although  a  police- 
constable  may  not  be  bound,  in  the 
execution  of  his  duty,  to  assist  'the 
occupier  of  a  house  in  putting  out  an 
intruder,  yet  he  may  lawfully  do  so, 
and  if  he  sustains  violence  in  so  do- 
ing, the  party  inflicting  such  violence 
though  he  may  not  be  indictable  for 
assaulting  a  police  constable  in  the 
execution  of  nis  duty,  will  be  liable 
to  a  conviction  for  an  assault,  as  he 
cannot  justify  resistance  to  the  force 
lawfully  used  to  eject  him. 

6.  On  an  indictment  for  a  felonious 
assault,  the  jury  being  unable  to 
agree  as  to  the  felonius  intent,  were 
discharged  by  arrangement,  in  order 
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that  the  prisoner,  might  plead  guilty 
to  a  common  assault  witn  a  view  tq 
compensation.    Regina  v.  Roxburgh, 

165  and  note  166 

7.  Bigamy,  The  prisoner,  having  a  wife 
living,  was  married  to  another  wo- 
man in  the  presence  of  the  registrar, 
describing  himself  not  as  E.  K.,  his 
true  name,  bnt  as  B.  R.  There  was 
no  evidence  to  show  that  the  second 
wife  knew  that  his  Christian  name 
was  misdescribed : — 

Held,  that  the  prisoner  was  guilty 
of  bigamy.    Regina  v.  Rea.  241 

8.  Bigamy  Where  a  person,  already 
bound  bjr  existing  marriage,  goes, 
through  with  another  person  a  form 
of  marriage  known  to  and  recognized 
by  the  law  as  capable  of  producing 
a  valid  marriage,  for  the  purpose  of 
a  pretended  and  fictitious  marriage, 
such  person  is  guilty  of  bigamy,  not- 
withstanding any  special  circumstan- 
ces which  independently  of  the  biga- 
mous character  of  the  marriage,  may 
constitute  a  legal  disability  in  the  par- 
ties, or  make  the  form  of  marriage 
resorted  to  inapplicable  to  their  case. 

9.  The  prisoner,  having  a  wife  living, 
went  through  the  ceremony  of  mar- 
riage with  another  woman,  who  was 
within  the  prohibited  degrees  of  affi- 
nity; so  that  the  second  marriage, 
even  if  not  bigamous,  would  have 
been  void  under  5  &  6  Wm,  4,  c.  54, 
■.2: 

Held,  that  the  prisoner  was  guilty 
of  bigamy.    Regina  v.  Allen.       243 

• 

10.  Burglary,  An  attempt  to  commit  a 
burglary  may  be  established  on  proof 
of  a  breaking  with  intent  to  rob  the 
house,  although  there  be  no  proof  of 
an  actual  entry.    Regina  v.  Spanner. 

208 

11.  Confession.  A  female  prisoner,  in 
custody  on  a  charge  of  murder,  de- 
siring to  go  to  a  watercloset,  was  sent 
there  by  the  police  with  a  woman 
who  was  impliedly  authorized  to  pre- 
vent her  escape.  When  alone  to- 
gether in  the  closet,  the  woman,  an 
acquaintance  of  the  prisoner,  alluding 
to  the  crime,  said :  "  How  came  you 
to  do  it?"  whereupon  the  prisoner, 
made  a  statement  in  the  nature  of  a 
confession. 

Held,  that  the  statement  was  not 
induced  by  any  hope  or  fear  caused 


by  a  person  in  authority,  and  was, 
therefore,  admissible  in  evidence 
against  the  prisoner.  Regina  v.  Ver- 
non. 206 

12.  Confession.  The  prisoners,  two  child- 
ren, one  aged  eight  and  the  other  a 
little  older,  were  tried  for  attempting 
obstruct  a  railway  train.  It  was 
proved  that,  the  mothers  of  the  pri- 
soners and  a  policeman  being  present 
after  they  had  been  apprehended,  the 
mother  of  one  of  the  prisoners  said : 
"  You  had  better,  as  good  boys  tell 
the  truth ; "  whereupon  both  the  pri- 
soners confessed :  — 

Held,  that  this  confession  was  ad- 
missible in  evidence  against  the  pri 
soners.    Regina  v.  Reeve,      288, 239 

13.  Evidence — letter.  The  prisoner  was 
indicted  for  stealing,  and  also  for  re- 
ceiving from  the  other  prisoners, 
knowing  them  to  be  stolen,  four 
bags  of  rags. 

On  his  apprehension  the  prisoner 
was  searched  and  in  his  pocket  was 
found  a  letter  addressed  to  him,  con- 
taining some  references  to  the  trans- 
action, which  letter  was  asserted  by 
his  counsel  to  be  in  the  handwriting 
of  his  wife. 

It  was  objected  that,  if  this  letter 
was  writen  by  the  prisoner's  wife, 
its  contents  could  not  be  read  in  evi- 
dence against  him,  inasmuch  as  a 
wife  cannot  be  a  witness  against 
her  husband. 

The  contents  of  the  letter  were 
admitted,  but  with  an  intimation  that 
a  case  would  be  reserved  upon  it. 
Regina  v.  HUditch.  194,  and  note  195 

14.  Evidence.  If  the  forced  writing  be 
not  produced  at  the  trial  of  the  forger 
thereof,  the  best  proof  that  can  be 
given  of  the  loss  or  destruction  of  the 
original  instrument  must  be  adduced 
before  a  copy  may  be  used  as  second- 
ary evidence. 

15.  Therefore,  where  the  only  evidence 
of  the  loss  of  a  forged  note  was  that 
of  the  attorney  for  the  prosecution, 
to  whom  it  had  been  entrusted,  and 
who  swore  that  he  had  last  seen  it 
when  he  placed  it  in  an  old  purse, 
which  he  afterwards  laid  by  in  his 
office  as  useless,  and  finally  gave  to 
his  clerk  ;  and  that  he  had  made  tho- 
rough search  and  inquiry,  but  was 
unable  to  find  the  note,  and  believed 
it  to  have  been  burnt  with  the  purse, 
by  the  clerk. 
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Held,  that  the  latter  should  have 
been  called  as  a  witness,  and  in  the 
absence  of  his  testimony,  no  sufficient 
proof  of  the  loss  or  destruction  of 
the  note  had  been  given  to  lay  the 
foundation  for  the  admission  of  se- 
condary evidence  of  the  instrument. 
Begina  v.  Hall.  212 

16.  Evidence.  On  trial  for  perjury  al- 
leged to  have  been  committed  before 
justices  at  the  hearing  of  an  informa- 
tion under  the  Beer-house  Licensing 
Acts  against  the  keeper  of  such  a 
house,  his  license  must  be  produced 
in  order  to  show  the  jurisdiction  of 
the  justices  and  the  materiality  of 
the  false  evidence.    Begina  v.  Lewis. 

216 

17.  Evidence.  A  statement  made  by  de- 
ceased, under  circumstances  which 
would  not  render  it  admissible  as  a 
dying  declaration,  becomes  admissi- 
ble if  repeated  in  his  presence  and  at 
his  request  by  the  person  to  whom  it 
was  previously  made,  if  assented  to 
by  deceased  (presuming  that  he  is 
then  in  such  a  state  that  if  he  had 
made  a  statement  it  would  have  been 
admissible  as  a  dying  declaration). 
Begina  v.  Steele.  221 

18.  Evidence.  The  bankruptcy  Act,  1869, 
is  so  far  analogous  to  the  Bankruptcy 
Act,  1849,  that  the  Courts  of  Bank- 
ruptcy have  power  to  compel  bank- 
rupts to  give  answers  to  questions 
criminating  themselves,  and,  there- 
fore, such  answers  are  admissible  in 
evidence  against  the  bankrupt  in  a 
criminal  prosecution.  Begina  v.  HU- 
lam.  227 

19.  Ex  poet  facto.  28  &  24  Vict.  c.  151, 
which  imposes  on  the  owner  of  an 
abandoned  mine  the  duty  of  securely 
fencing  the  same,  does  not  apply  to 
mines  abandoned  before  the  passing 
of  the  Act.    Begina  v.  Oratrex.    210 

20.  False  pretences.  Where  in  an  in- 
dictment for  false  pretences  the  words 
"  with  intent  to  defraud"  are  omitted, 
the  indictment  is  bad  and  cannot  be 
amended  under  the  14  and  15  Vict.  c. 
100,  s.  1.    Begina  v.  James.  192 

21.  False  pretences.  On  an  indictment 
for  inducing  the  prosecutor,  by  means 
of  false  pretences,  to  enter  into  an 
agreement  to  take  a  field  for  the  pur- 
pose of  brick  making,  in  the  belief 


that  the  soil  of  the  field  was  fit  to 
make  bricks,  whereas  it  was  not,  he 
being  himself  a  brickmaker,  and  hav- 
ing inspected  the  field  and  examined 
the  soil : 

Held,  that,  nevertheless,  if  he  had 
been  induced  to  take  the  field  by  false 
and  fraudulent  representations  by  the 
defendant  of  the  specific  matters  of 
fact  relating  to  the  quality  and  cha- 
racter of  the  soil,  as,  for  instance,  that 
he  had  himself  made  good  bricks 
therefrom,  the  indictment  would  be 
sustained: 

22.  Held,  also,  that  it  would  be  suffi- 
cient if  he  was  partly  and  materially, 
though  not  entirely,  influenced  by  the 
false  pretences.  Begina  v.  English,  224 

28.  Homicide.  The  general  rule  of  law 
is  that  provocation  by  words  will  not 
reduce  the  crime  of  murder  to  that 
of  manslaughter.  .But  special  cir- 
cumstances attending  such  a  provo- 
cation might  be  held  to  take  the  case 
out  of  the  general  rule.  Begina  v. 
BothwelL  201 

24.  Indecent  exposure.  It  is  unlawful 
for  men  to  bathe,  without  any  screen 
or  covering,  so  near  to  a  public  foot- 
way frequented  by  females  that  ex- 
posure of  their  persons  must  necessa- 
rily occur ;  and  they  who  so  bathe 
are  liable  to  an  indictment  for  inde- 
cency. 

25.  Nor  is  it  any  defence  to  such  an 
indictment  that  there  has  been,  as 
long  as  living  memory  extends,  an 
usage  so  to  bathe  at  the  place,  and 
that  there  has  been  no  exposure  be- 
yond what  is  necessarily  incident  to 
such  bathing.    Begina  v.  Reed. 

157  and  note,  160 

26.  Indictment.  An  indictment  framed 
upon  the  81  &  32  Vict.  c.  116,  s.  1,  al- 
leged that  B.  was  a  member  of  a  co- 
partnership consisting  of  B.  and  L., 
and  that  B.,  then  being  a  member  of 
the  same,  eleven  bags  of  cotton  waste, 
the  property  of  the  said  copartner- 
ship, feloniously  did  steal,  &c.,  con- 
trary to  the  statute, 

llcld,  that  the  indictment  was  not 
bad  for  introducing  the  word  "  felo- 
niously." Begina  v.  Butterworth.  195 

27.  Inspection  by  jury.  It  is  no  irregu- 
larity to  allow  the  jury  to  have  a  view 
of  premises  after  the  judge  has  sum- 
med up  the  case. 
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28.  Where  it  is  alleged  that  the  jury 
have  received  evidence  in  the  ab- 
sence of  the  judge  and  of  the  pri- 
soners, it  is  for  the  Court,  before 
which  the  trial  takes  place,  to  inves- 
tigate the  facts,  and  ascertain  whe- 
ther the  alleged  irregularity  has  oc- 
curred. 

29.  ($uwre,  whether,  if  such  irregularity 
be  so  found  to  have  occurred,  this 
Court  has  jurisdiction  to  order  a 
venire  de  novo,  as  for  a  mistrial. 
Regina  v.  Martin,  254 

80.  Larceny.  The  prisoner,  a  foreman, 
by  fraudulently  misrepresenting  that 
till.  18s.  was  due  for  wages  to  the 
men  under  him,  obtained  that  sum 
from  his  master's  cashier.  On  the 
pay-sheet  made  out  by  the  prisoner 
11. 10*.  4d.  was  set  down  as  due  to  W., 
whereas  only  11.  8s.  was  due,  and  that 
amount  only  was  paid  by  prisoner  to 
W.  out  of  the  211.  18s. ;  tne  excess, 
2*.  4d.,  was  appropriated  out  of  the 
211. 18s. f  to  the  prisoner's  own  use,  he 
intending  so  to  appropriate  it  at  the 
time  he  received  the  21/.  18*. : 

Held,  that  the  prisoner  was  guilty 
of  larceny  of  the  2s.  4d.  Regina  v. 
Cooke.  167 

81.  Larceny, — adulterer.  The  prisoner 
eloped  with  the  prosecutors  wife, 
travelling  in  a  cart  which  the  wife 
took  from  her  husband's  yard.  The 
prisoner  sold  the  pony,  cart,  and  har- 
ness in  the  presence  of  the  wife,  who 
did  not  object  to  the  sale  and  received 
the  proceeds,  which  she  retained  after 
paying  the  prisoner  a  sovereign  he 
tad  expended  in  obtaining  lodging 
while  tney  were  living  in  a  state  of 
adultery : 

Held,  that  the  presence  of  the  wo- 
man did  not  alter  the  offence ;  that 
the  facts  that  he  negotiated  the  sale 
and  received  part  of  the  proceeds  was 
sufficient ;  from  the  circumstances 
the  prisoner  must  have  known  that 
the  pony,  cart,  and  harness  were  not 
the  property  of  the  woman  ;  and  that 
if  the  jury  were  of  opinion  he  had 
that  knowledge,  they  were  bound  to 
convict  him.  Regina  v.  Harrison, 
174,  and  note.  176 

82.  Larceny.  Prisoner  was  charged 
with  stealing  a  mare,  the  property  of 
E.  The  evidence  was  that  prosecu- 
tor, in  presence  of  the  prisoner,  agreed 
to  buy  of  W.  a  mare  for  5/.  and  that 


W.  assented  to  take  a  check  for  the 
5/.    The  prosecutor  afterwards  sent 

Srisoner  to  W.  with  the  check,  and 
irections  to  take  the  mare  to  Bram- 
Bhot  farm.  On  the  next  day  prisoner 
sold  a  mare  to  S.,  which  he  said  be 
had  bought  for  57.  When  charged 
before  the  magistrate  with  stealing 
E.'s  mare,  he  said  he  sold  the  mare 
to  S.,  with  the  intention  of  giving  the 
money  to  E.,  but  that  he  got  drunk : 
Held,  that  that  was  sufficient  evidence 
on  which  a  jury  might  find  that  the 
mare  sold  to  S.  was  the  property  of 
E.    Regina  v.  King.  198 

88.  Larceny.  Prisoner  received  from 
his  wife  a  10/.  Bank  of  England  note, 
which  she  had  found  and  passed  it 
away.  The  note  was  indorsed  "E. 
May  "  only,  and  the  prisoner,  when 
asked  to  put  his  name  and  address  on 
it  by  the  person  to  whom  he  passed  it, 
wrote  on  it  a  false  name  and  address. 
When  charged  at  the  police  station, 
the  prisoner  said  he  knew  nothing 
about  the  note.  The  jury  were  di- 
rected that,  if  they  were  satisfied  that 
the  prisoner  could,  within  a  reason- 
able time,  have  found  the  owner,  and 
if,  instead  of  waiting,  the  prisoner 
immediately  converted  the  note  to 
his  own  use,  intending  to  deprive  the 
owner  of  it.  it  would  be  larceny.  The 
prisoner  was  convicted. 

Held,  that  the  jury  ought  to  have 
been  asked  whether  the  prisoner,  at 
the  time  he  received  the  note,  be- 
lieved the  owner  could  be  found ;  and 
that  the  conviction  was  wrong.  Re- 
gina v.  Knight,  186  and  note.         191 

84.  Larceny.  B.,  making  a  purchase 
from  the  prisoner,  gave  him  half-a- 
sovereign  in  mistake  for  a  sixpence. 
Prisoner  looked  at  it  and  said  nothing, 
but  put  it  into  his  pocket.  Soon 
afterwards  B.  discovered  the  mistake, 
and  returned  and  demanded  the  re- 
storation  of  the  half-sovereign.  Pri- 
soner said,  "  All  right,  my  boy ;  "  111 
give  it  to  you  " —  but  he  did  not  re- 
turn it,  and  was  taken  into  custody. 

Held,  not  to  be  a  larceny.  Regina  v. 
Jacobs.  204 

85.  Letter.  The  prisoner  was  taken  into 
custody  for  stealing  from  a  dwelling 
house,  and  when  in  the  police  station 
wrote  two  letters,  one  to  his  wife  and 
the  other  to  a  friend.  The  prisoner 
was  told  that  all  letters  would  be  read 
before   being    dispatched    and   the 
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letter  in  question  was  detained  and 
a  copy  sent  to  its  destination. 

Held,  per  Kelly,  C.B.,  that  the  ori- 
ginal addressed  to  the  prisoner's  wife 
was  not  admissible.    Regina  v.  Par- 
jnenter.  231,  and  note  233 


86.  Married  Woman.  The  doctrine  of 
coercion,  as  applicable  to  a  crime 
committed  by  a  married  woman  in 
the  presence  of  her  husband,  only 
raises  a  disputable  presumption  of 
law  in  her  favor,  which  is,  in  all  cases, 
capable  of  being  rebutted  by  the  evi- 
dence. 


37.  This  disputable  presumption  of  law 
exists  in  misdemeanors  as  well  as  in 
felonies,  and  the  question  for  the  jury 
is  the  same  in  both  cases. 


88.  The  doctrine  in  question  applies  to 
the  crime  of  robbery  with  violence. 


89.  Semble  :  Where  a  man  and  woman 
are  indicted  together  for  a  joint  crime, 
and  it  appears  from  the  evidence 
for  the  prosecution  that  they  had 
lived  together  for  some  months  as 
husband  and  wife,  having  with  them 
an  infant  who  passed  as  their  child, 
it  is  not  necessary  for  the  woman  to 
give  evidence  of  her  marriage  in  order 
to  entitle  her  to  the  benefit  of  the 
doctrine  of  coercion,  although  the 
indictment  does  not  describe  her  as  a 
married  woman.    Regina  v.   Torpey, 

180,  and  note  186 


40.  Perjury.  On  an  indictment  for 
perjury  committed  on  the  hearing  of 
a  charge  of  assault  by  a  husband  on 
his  wife,  an  assignment  of  Perjury  in 
a  statement  by  the  prisoner,  as  a  wit- 
ness for  the  husband,  that  he  had 
seen  the  wife  committing  adultery 
(of  which  he  had  told  the  husband), 
held  bad  for  immateriality,  as  the  sup- 
posed statement  would  not  be  legally 
relevant  to  the  charge  of  assault  as 
affording  no  ground  of  legal  justifica- 
tion.   Regina  v.  Tate  164 


41.  Perjwry.  Upon  an  indictment  for 
perjury  committed  before  magistrates 
at  petty  sessions,  upon  a  charge  of 
stealing  suet,  the  assignment  was  that 

2  Eng.  Rep.]  96 


the  defendant  falsely  swore  that  he 
saw  one  Coates  take  the  suet. 

Held  that  as  the  indictment  did  not 
aver  that  Coates  took  the  suet  felo- 
niously, it  was  bad.  Regina  v.  Craw- 
ley. 215 

42.  Perjury.  The  prisoner  was  indicted 
for  perjury  committed  by  him  on  the 
hearing  of  a  summons,  which  he  had 
taken  out  against  the  prosecutor  be- 
fore the  justices  at  petty  sessions,  for 
using  language  calculated  to  incite 
him  to  commit  a  breach  of  the  peace. 
The  language  used  by  the  prosecutor 
was  in  consequence  of  the  prisoner, 
as  the  prosecutor  alleged,  having 
kicked  and  struck  a  horse,  and  seve- 
ral witnesses  were  called  who  proved 
this.  The  prisoner's  attention  was 
then  called  to  what  the  witnesses  had 
said,  and  he  was  asked  on  cross-exa- 
mination whether  it  was  true;  he, 
however,  denied  that  he  had  ever 
kicked  or  struck  the  horse,  and  the 
justices  thereupon  committed  him  for 
trial  for  perjury. 

Held,  that  no  perjury  could  be  as- 
signed, as  the  statement  by  the  pri- 
soner that  he  had  never  kicked  or 
struck  the  horse  was  merely  colla- 
teral.   Regina  v.  Holden.  219 

43.  Second  offence.  By  27  &  28  Vict.  c. 
47,  8.  2,  "  Where  any  person  shall,  on 
indictment,  be  convicted  of  any  crime 
or  offence  punishable  with  penal  ser- 
vitude, after  having  been  previously 
convicted  of  felony,  the  least  sentence 
of    penal    servitude   that    can    be 

.awarded  in  such  case  shall  be  a 
period  of  seven  years." 

The  prisoner  was  convicted  of  a 
crime  punishable  with  penal  servi- 
tude, and  it  was  proved  that  he  had 
been  previously  convicted  of  felony ; 
but  the  previous  conviction  was  not 
stated  in  the  indictment : 

Held,  that  the  above  section  did  not 
apply.    Regina  v.  WittU.  289 

44.  Witness.  Where  two  prisoners  are 
indicted  and  tried  together,  the  wife 
of  one  is  not  a  competent  witness  for 
the  other.    Regina  v.  Thompson.  262 

Bee  Obscene  Publications,  676. 


CUMULATION  LEGACY 


See  Will,  843. 
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D. 


DAMAGES. 


When  too  remote  and  consequential, 

403  note,  567, 575  note. 
When  not  too  remote.  601 

See  Compensation,  448, 498,  note. 


DEPOSITOR. 
8ee  Agent,  827. 

DEVISE. 
See  Will,  269, 857. 


DIRECTORS. 
See  Agent,  827. 

DISCOVERT. 
See  Appeal,  121, 124  note. 

DISTRESS. 
See  Agent,  72. 

DIVORCE. 

1.  Upon  the  trial  of  an  issne  of  adultery 
raised  by  the  Queen's  Proctor,  inter- 
vening to  show  cause  against  a  decree 
nisi  being  made  absolute,  the  Court 
does  not  require  such  strict  proof  of 
the  identity  of  the  person  charged 
with  adultery  as  upon  the  trial  of 
such  an  issue  in  a  suit  between  hus- 
band and  wife. 

2.  The  petitioner  having  had  notice  of 
the  time  when,  the  place  where,  and 
the  person  with  whom  he  was  alleged 
to  have  committed  adultery,  and  evi- 
dence being  given  that  a  person  pass- 
ing by  the  petitioner's  name  and  giv- 
ing a  card  with  the  petitioner's  name 
printed  upon  it,  had  been  guilty  of 


the  alleged  acts  of  adultery  at  the 
time  and  place  and  with  the  person 
specified,  the  Court  held  that  there 
was  prima  facie  evidence  of  identity, 
and  in  the  absence  of  evidence  to  re- 
but it,  found  the  petitioner  guilty, 
and  dismissed  his  petition. 

8.  A  decree  nisi  having  been  pronounced 
with  costs  against  the  co-respondent, 
the  decree  was  rescinded  on  the 
ground  of  the  petitioner's  adultery 
committed  subsequent  to  the  date  of 
the  decree ;  but  the  order  condemning 
the  co-respondent  in  costs  was  not 
rescinded.    Hulee  v.  Hulse.  148 


DONATIO  MORTIS  CAUSA. 
See  Gift,  890, 898,  note. 


DYING  DECLARATIONS. 
See  Criminal  Law,  221. 


E. 


ELECTIONS. 

1.  In  an  election  of  a  member  of  Par- 
liament for  a  county,  A.  polled  2,823 
votes,  8.  658,  and  1,205  electors  did 
not  vote.  It  was  found  by  a  judge 
sitting  at  a  petition  presented  against 
A.'s  return,  that  A.  had  been  guilty 
of  undue  influence  under  the  81  i 
82  Vict.  c.  125,  and  therefore  was 
disqualified.  Two  questions  were 
reserved  under  the  12th  section 
of  the  81  and  82  Vict.  c.  125.  for 
the  consideration  of  the  Court  of 
Common  Pleas  —  1st  Whether  the 
electors  who  voted  for  A.  were  fixed 
with  knowledge  of  A.'s  disqualifica- 
tion so  as  to  make  their  votes  thrown 
away ;  and  2dly,  whether  B.,  the  can- 
didate for  the  minority,  was  entitled 
to  the  seat. 

Held  by  Monahax,  CJ.,  that  the 
electors  were  not  fixed  with  know- 
ledge of  A.'s  disqualification,  and 
that  B.  was  not  entitled  to  the  seat. 

Edd}  by  Keogh,  Morris,  and 
Lawbon,  JJ.,  that  the  electors  had 
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knowledge  of  A.'s  disqualification, 
that  their  votes  for  A.  were  thrown 
away,  and  that  B.,  being  the  only 
candidate  for  whom  votes  were 
legally  given,  was  entitled  to  the 
seat.    Matter  of  the  Qalway  Election. 

711, 743  note. 


EMINENT  DOMAIN. 
Compensation,  448, 488  note. 


ERASURES. 
See  Will,  151. 


EVIDENCE. 

See  Arbitrator,  448. 

Criminal  Law,  194, 195,  note  198, 

206,  208,  212,  216,  221,  281  and 

288,  289,  note  252. 
Master  and  Servant,  116. 
Will,  342. 


EXECUTORS    AND   ADMINISTRA- 
TORS. 

1.  An  intestate  was,  at  the  time  of  his 
death,  under  a  contract  to  purchase 
realty,  which  the  vendor  might  have 
specifically  enforced,  but  which  he 
afterwards  rescinded  under  a  power 
thereby  reserved  to  him  : 

Held,  that  the  heir  atria w  of  the  in- 
testate was  entitled  to  receive  the 
purchase-money  out  of  the  intestate's 
personal  estate.  Hudson  v.  Cook.  861 


2.  When  "  legal  representatives  "  means 
and  when  not.  305 


See  Limitations,  Statute  of,  611, 617 
note. 
Partnership,  125, 141  note. 


P. 

FALSE  PRETENCES. 
See  Criminal  Law,  192, 224. 


FINDER  OF  PROPERTY. 
When  guilty  of  Larceny,  186, 191  note 


FIXTURES. 

1.  The  owner  in  fee  of  a  worsted  mill, 
at  which  he  carried  on  the  business 
of  a  worsted  spinner  and  stuff  manu- 
facturer, mortgaged  it  to  the  plaint- 
iffs. By  a  deed  of  arrangement  under 
the  Bankruptcy  Act,  1861,  subse- 
quently executed,  the  mortgagor  as- 
signed all  his  property  to  the  defend- 
ants as  trustees  for  the  benefit  of  his 
creditors.  Under  this  latter  deed  the 
defendants  seized  certain  looms  which 
were  in  the  mill  that  was  mortgaged. 
These  looms,  were  attached  to  the 
stone  floors  of  the  rooms  of  the  mill 
by  means  of  nails  driven  through 
holes  in  the  feet  of  the  looms,  in  some 
cases  into  beams  which  had  been 
built  into  the  stone*,  and  in  other  cases 
into  plugs  of  wood  driven  into  holes 
drilled  in  the  stone  for  the  purpose. 
It  was  necessary  that  the  looms  should 
be  so  attached  for  the  purpose  of 
steadying  them  and  keeping  them  in 
a  true  direction,  perpendicular  to  the 
line  of  the  shafting,  by  means  of 
which  the  steam  power  was  applied 
to  them.  It  was  impossible  to  re- 
move the  looms  without  drawing  the 
nails ;  but  this  could  be  done  easily 
and  without  any  serious  damage  to 
the  flooring.  The  plaintifls  brought 
trover  for  the  looms ; 

Held  (affirming  the  decision  of  the 
Court  below),  that  the  looms  passed 
by  the  mortgage  of  the  mill  as  part 
of  the  realty,  and  the  action  was 
therefore  maintainable.  Holland  v. 
Hodgson.  655, 667  note. 


FORFEITURE. 
See  Landlord  and  Tenant,  89. 


FORMER  SUIT. 

See  Limitations,  Statute  of,  611, 617 

note 
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FRAUD. 

1.  In  order  to  support  a  voluntary  set- 
tlement, it  must  be  shown  that  all 
the  provisions  are  proper  and  usual  ; 
or  if  there  are  any  unusual  provisions, 
that  they  were  brought  to  the  notice 
of  and  understood  by  the  settlor. 

2.  No  general  rule  can  be  laid  down  as 
to  the  proper  and  usual  provisions  in 
such  a  settlement,  but  a  power  of  re- 
vocation is  not  essential. 

8.  A  young  man  of  improvident  habits, 
being  entitled  to  a  sum  of  money,  was 
induced  by  the  trustee  of  the  money, 
and  by  a  solicitor,  to  execute  a  settle- 
ment by  which  he  assigned  a  part  of 
the  money  to  trustees  on  trust  to  in- 
vest and  to  pay  him  during  his  life 
the  income  on  such  part  thereof  as 
they  should  think  fit,  and  after  his 
death  on  trust  to  hold  the  same  for 
his  wife  and  children,  if  any,  and 
subject  thereto  on  trust  for  certain 
cousins  of  his.  He  had  no  power  of 
appointment  in  default  of  issue,  and 
no  power  of  revocation,  and  no  power 
to  appoint  new  trustees.  The  deed 
was  explained  to.  him,  and  the  parti- 
cular clauses  were  brought  to  his 
notice : 

Held  (affirming  the  decreeof  Stuart, 
V.C.),  that  the  deed  could  not  be  set 
aside  by  the  settlor.    Phillips  v.  Mul- 

259 


4.  In  order  to  maintain  a  voluntary 
deed  of  gift  from  a  son  for  the  benefit 
of  a  father,  it  must  be  shown  both 
that  the  son  understood  the  contents 
of  the  deed  and  that  he  was  not  under 
undue  parental  influence. 

5.  A  voluntary  deed  of  gift  cannot,  after 
unreasonable  delay,  be  set  aside, 
though  the  gift  was  a  reversion  and 
remained  a  reversion. 

6.  Part  of  a  voluntary  settlement  may 
be  set  aside. 

7.  Under  a  marriage  settlement,  the 
son  of  the  marriage  was  entitled  to 
the  reversion  expectant  on  the  life 
estate  of  the  father  in  two  sums  of 
money,  one  of  which  had  come  from 
the  father's  side,  the  other  from  the 
mother's  side.  The  son  had  also  a 
large  income  under  the  will  of  his 
grandfather,  and  would  have  a  much 
larger  income  on  attaining  the  age  of 


twenty-five  years.  The  son  had  lately 
attained  the  age  of  twenty-one  years, 
and  was  residing  with  his  father. 
The  son,  without  employing  a  sepa- 
rate solicitor,  executed  a  deed  giving 
to  his  fathers  second  wife  and  her 
daughter  the  reversion  in  both  the 
sums  which  were  included  in  the 
marriage  settlement,  and  giving  to 
the  father  power  to  appoint  the  sum 
which  came  from  the  mother's  side 
to  any  third  wife  and  her  children. 
The  son  left  the  father's  house  five 
years  after  the  execution  of  the  deed, 
and  employed  a  separate  solicitor  two 
years  afterwards,  when  the  subject 
of  setting  aside  the  deeds  was  men- 
tioned. Seven  years  afterwards  the 
son  filed  a  bill  to  set  aside  so  much 
of  the  deed  as  related  to  the  sum 
which  had  come  from  the  mother's 
side: 

Held,  on  the  facts  of  the  case,  that 
though  the  son  understood  all  the 
contents  of  the  deed  except  the  power 
to  appoint  to  a  third  wife  and  her 
children,  he  was  not  sufficiently  pro- 
tected from  parental  influence,  and 
that  if  the  bill  had  been  filed  at  an 
earlier  time  the  deed  must  have  been 
set  aside  to  the  extent  prayed,  but 

8.  Held,  that,  as  the  filing  of  the  bill 
had  been  so  long  deferred,  the  deed 
must  be  rectified  only  by  striking  out 
the  power.    Twrner  v.  Collins. 

200, 804  note. 


FRAUDS,  STAUTE  OF. 

1.  A  defendant  who  wishes  to  rely  on 
the  illegality  of  a  transaction  as  a 
defence  must  plead  it  in  distinct 
terms. 

2.  The  Statute  of  Frauds  cannot  be 
used  by  a  Defendant  to  cover  a  fraud- 
ulent act. 

3.  The  Plaintiff  conveyed  an  estate  to 
the  Defendant  by  a  deed,  in  which 
the  conveyance  was  expressed  to  be 
absolute  in  consideration  of  a  sum 
of  money  paid  by  the  Defendant ;  but 
no  purchase-money  actually  passed, 
and  the  Plaintiff  alleged  that  he  con- 
veyed the  estate  to  the  Defendant  as 
a  trustee  for  him.  The  Defendant, 
in  his  answer,  admitted  that  he  gave 
no  consideration  for  the  estate,  but 
stated  that  the  Plaintiff  made  the 
conveyance,  fearing  that  an  adverse 
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decision  would  be  made  against  him 
in  a  suit  then  pending  in  Chancery ; 
and  that  it  was  understood  that  the 
Defendant  should  account  to  the 
Plaintiff  for  the  rents  until  he  could 
make  arrangements  for  paying  the 
purchase-money,  and  if  no  such  ar- 
rangements could  be  made,  that  he 
should  reconvey  the  estate.  The  De- 
fendant claimed  to  hold  the  estate 
discharged  of  any  trust,  and  claimed 
the  benefit  of  the  Statute  of  Frauds : 
Held,  first,  that  there  was  no  suffi- 
cient averment  that  the  transaction 
was  an  illegal  one : 

4.  Secondly,  that  the  Statute  of  Frauds 
could  not  be  pleaded  in  answer  to  the 
Plaintiffs  claim ;  and  that,  as  the  evi- 
dence did  not  establish  the  existence 
of  any  such  agreement  as  was  alleged 
by  the  Defendant,  the  Defendant 
must  reconvey  the  estate  to  the 
Plaintiff.    Haigh  v.  Kaye.  350 


FRAUDS,  STATUTE  OP. 

1.  The  Plaintiff,  in  a  bill  for  specific 
performance  of  an  agreement  to  take 
a  lease  of  a  house,  alleged  and  pro- 
duced evidence  of  a  verbal  agreement 
which  was  denied  by  the  defendant. 
In  order  to  take  the  case  out  of  the 
Statute  of  Frauds,  the  Plaintiff  relied 
on  a  letter  written  by  the  Defendant, 
in  which  the  Defendant  agreed  to 
take  the  house  for  seven  years  on 
certain  terms,  but  in  which  the  day 
of  the  commencement  of  the  lease 
was  not  mentioned ;  and  on  another 
letter  from  the  Defendant  mentioning 
the  day  of  commencement,  and  add- 
ing terms  to  which  the  Plaintiff  did 
not  agree : 

Held,  that  there  was  no  memoran- 
dum of  agreement  sufficient  to  satisfy 
the  requirements  of  the  Statute  of 
Frauds,    Nesham  v.  SeXby.    313,  815 

note. 

2.  The  plaintiff,  on  the  11th  of  January, 
1871,  bought  of  the  defendant  a  par- 
cel of  wool,  worth  more  than  101., 
"  the  whole  to  be  cleared  in  about 
twenty-one  days."  A  memorandum 
of  the  terms  of  the  bargain  was 
handed  by  the  plaintiff  to  the  defend- 
ant. None  of  the  wool  was  delivered, 
and  there  was  no  part  payment  of 
the  price.  On  the  8th  of  February, 
the  defendant   wrote,   "It    is   now 


twenty-eight  days  since  you  and  1 
had  a  deal  for  my  wool,  which  was 
for  you  to  have  taken  all  away  in 
twenty-one  days  from  the  time  you 
bought  it.  I  do  not  consider  it  busi- 
ness to  put  it  off  like  this ;  therefore 
I  shall  consider  the  deal  off,  as  you 
have  not  completed  your  part  of  the 
contract."  The  plaintiff  had,  in  fact, 
completed  his  part  on  the  true  con- 
struction of  the  contract.  On  the  9th 
of  February,  in  answer  to  the  plaint- 
iff's request  to  see  a  copy  of  the  con- 
tract contained  in  the  memorandum 
of  the  11th  of  January,  the  defendant 
wrote  in  these  terms,  enclosing  a 
copy :  "  I  beg  to  enclose  copyjpt  your 
letter  of  the  11th  of  January. 

In  an  action  for  non-delivery  of  the 
wool: 

Held  (affirming  the  judgment  of  the 
Court  below),  that  the  letter  of  the 
9th,  with  its  enclosure,  taken  in  con- 
nection with  that  of  the  8th,  consti- 
tuted an  unambiguous  recognition  of 
the  existence  of  the  contract  and  of 
its  terms ;  and  that  there  was,  there- 
fore, a  sufficient  memorandum  in 
writing  signed  by  the  defendant  to 
satisfy  the  Statute  of  Frauds,  s.  17. 
Buxton  v.  Bust.  675 

See  Fraud,  850. 


G. 


GIFT. 

1.  Tne  delivery  by  a  donor,  in  his  last 
illness,  of  a  check  on  his  bankers  was 
accompanied  by  a  delivery  of  his 
banker's  pass-book.  The  check  not 
having  been  presented  until  after  the 
donor's  death : 

Held,  that  the  gift  was  not  a  good 
donatio  mortis  eausd.    Beak  v.  Beak, 

890,  893  note. 

See  Fraud,  290. 


GOVERNMENT,  ACT  OF. 
See  Specific  Performance,  816. 
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GUARANTY. 

1.  The  plaintiff  having  presented  a  pe- 
tition for  winding  up  a  company,  the 
defendants  signed  the  following  guar- 
anty :  "  In  consideration  of  your  with- 
drawing the  petition  you  have  pre- 
sented for  winding  up  the  company 
called  John  King  &  Co.,  Limited,  we 
agree  to  pay  you  all  the  costs  you 
have  incurred  of  and  in  relation  to 
such  petition,  and  to  indemnify  you 
against  all  costs  (if  any)  you  may  be 
liable  to  pay  to  the  company,  or  to 
any  other  parties  appearing  for  or  in 
reference  to  the  petition.  We  further 
agree  to  guaranty  the  payment  to  you, 
within  eighteen  months  from  this 
date,  by  the  company  or  the  liquida- 
tor thereof,  of  the  principal  of  your 
debt  of  7222."  In  an  action  on  the 
second  branch  of  the  guaranty : 

Held,  that  the  consideration  applied 
to  both  promises ;  that  the  considera- 
tion was  the  withdrawal  of  the  then 
pending  petition,  and  not  the  forbear- 
ing for  eighteen  months  to  proceed 
with  any  petition  to  wind  up  the 
company ;  and  that  such  a  considera- 
tion was  sufficient  to  support  the  pro- 
mise. 

2.  Qu&re,  whether,  if  the  presenting  of 
a  second  petition  had  had  the  effect 
of  preventing  the  company  from  pay- 
ing the  debt,  the  surety  would  have 
been  discharged.    Harris  y.  Venables. 

142 


8.  A  father,  being  desirous  of  obtaining 
advances  for  his  son  from  a  bank, 
gave  the  son  a  promissory  note  for 
£2000,  and  gave  the  bank  an  agree- 
ment under  seal  to  this  effect,  that, 
in  consideration  of  the  bank  discount- 
ing the  note  for  £2000  for  his  son, 
certain  deeds  and  documents  which 
the  father  deposited  with  the  bank 
should  remain  with  the  bank  as  se- 
curity for  the  payment  of  all  money 
due  or  to  become  due  from  the  son  to 
the  bank  on  any  account  whatsoever ; 
and  that  he  would  pay  the  bank  upon 
demand  all  such  money,  and  he 
thereby  charged  the  property  com- 
prised in  such  documents  with  the 
repayment  thereof : 

Held,  that  this  agreement  was  not 
limited  to  the  £2000,  but  was  a  con- 
tinuing guaranty  for  all  money  al- 
ready due,  or  which  should  become 
due  from  the  son  to  the  bank. 


4.  SembU,  that  a  general  guaranty  under 
seal  may  ,under  certain  circumstances, 
be  withdrawn  upon  the  terms  of  pay- 
ing all  that  may  be  due  under  it  at 
the  time  of  giving  notice  of  with- 
drawal.   Burgess  vf  Boe.  872 


HEIR. 

See  Ekbgxttobs  auto  ADimnsrauTOBfl, 

861. 


HIGHWAY. 
See  Negligence,  667, 675  noU. 


HOTCHPOT. 
See  Will,  421. 


HUSBAND  AND  WIFE. 

1.  The  Court  will  enforce  a  legal  and 
proper  covenant  in  a  separation  deed 
although  other  covenants  in  the  same 
deed  may  be  illegal. 

2.  By  a  separation  deed,  made  after  the 
wife  had  instituted  proceedings  in  the 
Divorce  Court  for  divorce  and  the 
custody  of  her  children.,  the  husband 
covenanted  to  deliver  up  forthwith 
to  his  wife  all  her  journals,  diaries, 
and  private  correspondence  and  me- 
moranda ;  that  the  elder  two  children 
of  the  marriage  should  remain  at  such 
schools  in  England  as  the  husband, 
or  such  schools  elsewhere  as  the  hus- 
band, with  the  consent  of  the  wife, 
should  direct ;  that  the  husband  and 
wife  should  each  have  access  to  them 
at  all  reasonable  and  convenient 
times,  subject  to  the  regulations  of 
the  schools ;  and  that  their  holidays 
should  be  passed  by  them  at  snrh 
places  and  in  snrh  Pinnner  n<  the 
trustees  of  the  deed  should  direct; 
and  that  the  younger  two  children 
(who  were  respectively  under  the  age 
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of  seven  years)  should  remain  in  the 
custody  of  the  wife : 

Held,  that  the  husband  was  not  en- 
titled to  make  or  retain  copies  of  the 
journals,  diaries,  and  memoranda 
covenanted  to  be  delivered  up : 

8.  Held,  also,  that  having  regard  to  the 
evidence  with  respect  to  the  husband's 
misconduct,  the  covenants  with  re- 
spect to  the  holidays  of  the  elder 
two  children  were  reasonable  and 
proper,  and  would  be  enforced  by 
the  Court,  even  if  the  covenant  as  to 
the  custody  of  the  younger  children 
were  not  legal,  as  to  which  however 
the  Court  expressed  no  opinion.  Ham- 
ilton v.  Hector.  898 

See  Criminal  Law,  180,  186  note,  194, 

281,  252. 


IDENTITY. 
See  Divorce,  149. 


ILLEGAL  AGREEMENT. 

See  Fraud,  860. 

Husband  and  Wife,  898. 


INDECENT  EXPOSURE. 
See  Criminal  Law,  157, 160. 


INDICTMENT. 
See  Crdonal  Law,  192, 195, 215, 289. 


INJUNCTION. 

1.  Any  person  who  has,  without  the  use 
of  unfair  means,  become  acquainted 
with  the  mode  of  compounding  a 
secret  unpatented  preparation  may, 
after  the  death  of  the  original  dis- 
coverer, make  and  sell  the  compound, 
describing  it  by  the  name  of  the  dis- 


coverer, provided  he  does  not  lead 
the  public  to  suppose  that  his  prepa- 
ration is  the  manufacture  of  the  suc- 
cessors in  business  of  the  original 
discoverer;  but  he  must  not  assert 
that  his  is  the  only  genuine  article 
or  suggest  that  the  article  manufac- 
tured by  the  successors  of  the  original 
discoverer  is  spurious.  James  v. 
James.  865 

See  Specific  Performance,  816. 


INN  KEEPER. 

1.  The  lien  of  an  innkeeper  extends  to 
all  goods  brought  to  the  inn  by  a 
guest  and  received  by  the  innkeeper, 
even  although  they  are  the  property 
of  a  third  person,  provided  the  inn- 
keeper does  not  know  they  are  such. 
The  right  of  lien  is  not  confined  to 
such  goods  as  travellers  ordinarily 
carry  with  them  in  travelling. 

2.  Where  a  person  staying  at  an  hotel 
for  some  weeks  hired  a  pianoforte,  and 
put  it  in  a  room  in  the  hotel,  for 
which  he  paid  a  weekly  sum,  the 
hotel  keeper,  not  knowing  that  the 
pianoforte  was  not  the  property  of  the 

'  guest,  was  held  to  have  a  lien  on  it 
for  an  unpaid  bill  of  the  guest. 
ThrelfaU  v.  Berwick.       689, 699  note 


INSANE. 
See  Lunatic,  668, 674  note 


INSOLVENCY. 
See  Will,  264,268  note,  857. 


INSPECTION. 
See  Criminal  Law,  254 

INSURANCE,  FIRE 
See  Agreement,  589. 
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INSURANCE,  MARINE. 

1.  The  plain  tiflfe,  by  order  of  K.,  at  Ham- 
burg, opened  with  the  defendants  a 
policy  on  hides  by  ship  or  ships  to  the 
extent  of  5000J.  The  slip  was  signed 
on  the  23d  of  September,  1869,  but  the 
policy  had  not  then  been  made  out ; 
on  the  3d  of  February,  1870,  one  of  the 
plaintiffs  went  to  the  defendants' 
office,  taking  with  him  the  slip  for 
the  5000/.  policy,  and  filled  up  two 
slips,  one  for  2455/.  on  hides,  per 
Socrates,  and  another  slip  for  2500/. 
on  hides  by  another  vessel ;  he  stated 
to  the  defendants'  clerk  that  it  would 
be  more  convenient  to  both  parties  to 
have  two  separate  policies,  instead  of 
drawing  up  an  open  policy  for  5000/., 
and  then  declaring  it  on  4955/.  The 
defendants'  clerk  acquiesced,  and  ini- 
tialed the  two  slips,  and  afterwards 
the  policies  were  executed  by  the  de- 
fendants. There  was  &  Norwegian 
ship,  the  Socrates,  and  a  French  ship, 
the  Socrate,  both  described  in  the 
Veritas,  the  risk  on  the  latter  being 
greater  than  on  the  former.  The  hides 
insured  by  the  policy  were  shipped  on 
board  the  Socrate,  and  lost.  At  the 
trial  the  jury  found  that  the  parties, 
on  entering  into  the  contract,  both 
meant  to  insure  the  hides  by  the 
vessel  on  which  they  were  actually 
shipped,  whatever  her  name  might 
be,  though  they  supposed  it  to  be  the 
Socrates,  and  that  the  defendants  did 
not  mean  only  to  insure  hides  on 
board  the  Socrates : 

Held,  affirming  the  judgment  of  the 
Queen's  Bench,  that  the  defendants, 
being  bound  on  the  3d  of  February 
to  insure  hides  on  board  any  ships 
selected  by  the  plaintiffs,  the  mis- 
nomer was  of  no  consequence,  and  the 
defendants  were  liable. 

2.  By  30  Vict.  c.  23,  s.  7,  no  contract  or 
agreement  for  sea  insurance  shall  be 
valid,  unless  expressed  in  a  policy : 

Held,  affirming  the  judgment  of  the 
Queen's  Bench,  that,  notwithstanding 
that  statute,  the  slip  might  be  given 
in  evidence,  though  not  valid  as  a  con- 
tract, as  evidence  of  the  intention  of 
the  parties.  Ionides  v.  Pacific  Ins. 
Co.  637 


INTRUDER. 
See  Criminal  Law,  165, 166  note 


J. 


JOINT  TENANTS. 
See  Will,  269. 


JURY. 
See  Criminal  Law,  254. 


INTESTINEATION. 
See,  Will  151. 


LACHES. 

See  Fraud,  290. 

Landlord  and  Tenant,  89. 
Reformation  of  Contracts,  372. 


LANDLORD  AND  TENANT. 

1.  On  a  conveyance  of  land  to  defend- 
ant in  fee,  defendant  covenanted  with 
B.,  the  vendor,  that  defendant  and 
his  assigns  would  not  permit  to  be 
carried  on  in  any  building  built  on 
any  part  of  the  land  the  trade  of  a 
seller  of  beer.  Defendant  afterwards 
demised  for  twenty -one  years  a  build- 
ing on  part  of  the  land,  which  at  that 
time  was  used  as  a  grocer's  shop ;  the 
lessee  covenanted  that  he  and  his 
assigns  would  not  carry  on  therein, 
or  permit  to  be  carried  on,  certain 
trades  (that  of  a  seller  of  beer  not 
being  one) ;  and  defendant  covenanted 
that  the  lessee  and  his  assigns  should 
peaceably  enjoy  the  demised  premises 
without  any  lawful  let,  suit  or  inter- 
ruption by  or  from  defendant  or  any 
person  lawfully  claiming  from,  by, 
or  under  him.  This*  lease  was  as- 
signed to  .plaintiff;  and  he  without 
notice  of  defendant's  covenant  with 
B.,  altered  and  fitted  up  the  premises 
as  a  beershop,  upon  which  B.  obtained 
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an  injunction  from  the  Court  of 
Chancery,  restraining  plaintiff  from 
carrying  on  the  trade  of  a  beerhouse 
on  the  premises.  Plaintiff  then 
brought  an  action  against  defendant 
for  a  breach  of  the  express  or  of  an 
implied  covenant  in  the  deed  of 
demise : 

Held,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  ex- 
press covenant  for  quiet  enjoyment 
excluded  any  implied  covenant ;  and 
that  that  covenant  did  not  not  amount 
to  a  warranty  to  the  lessee  that  he 
might  use  the  premises  for  any  pur- 
pose not  mentioned  in  the  restrictive 
covenant  on  his  part ;  and  therefore, 
that  plaintiff  could  not  recover.  Den- 
nett v.  Atherton.  77 

2.  In  an  indenture  of  lease,  of  the  23d 
of  March,  1860,  from  plaintiff  to  C, 
was  a  covenant  by  C.  not  to  permit  a 
sale  by  auction  on  the  premises  with- 
out plaintiffs'  consent,  with  a  proviso 
for  reentry  on  nonpayment  of  rent 
or  breach  of  any  of  the  covenants. 
On  the  11th  of  April,  1807,  C.  assigned 
the  goods  on  the  premises  by  a  deed 
of  mortgage,  with  power  to  the  mort- 
gagees, m  default  of  repayment  of  the 
loan,  to  sell  the  goods  by  aution  on 
the  premises.  On  the  22d  of  April  C. 
mortgaged  the  premises  by  under- 
lease to  defendant,  with  a  proviso 
that  C.  should  retain  possession  of  the 
premises  so  long  as  he  paid  the  loan 
by  certain  installments,  and  was  not 
bankrupt,  and  did  not  enter  into  any 
deed  for  the  benefit  of  creditors ;  but 
that  on  default  in  payment,  or  any 
breach  of  the  foregoing  proviso,  de- 
fendant might  enter  and  take  pos- 
session, &c.  On  the  80th  of  April  C. 
executed  a  deed  conveying  all  his 
estates  and  effects  to  trustees  for  the 
benefit  of  creditors.  C.  remained  in 
possession  of  the  premises;  and  in 
his  absence,  on  the  23d  of  May,  the 
mortgagees,  acting  under  the  deed  of 
assignment  of  the  1 1th  of  April,  sold 
the  goods  by  public  auction  on  the 
premises,  without  plaintiff's  consent. 
Plaintiff  thereupon  brought  eject- 
ment; and,  on  the  above  facts,  the 
jury  found  that  the  sale  by  auction 
took  place  by  permission  of  C. : 

Held,  that  C.  had  power  to  give  per- 
mission for  the  sale,  notwithstand- 
ing his  conveyance  of  the  premises 
after  the  deed  granting  the  power  ofj 
sale ;  and  that  a  forfeiture  had  there- 
fore been  incurred. 


8.  In  ejectment  by  landlord  tinder  a 
proviso  for  reentry  on  breach  of  cove- 
nants, plaintiff,  under  an  order  for 
particulars,  gave  as  breaches  the  per- 
mitting a  sale  by  auction  on  the  pre- 
mises without  plaintiff's  consent,  and 
the  non-payment  of  rent  accrued  due 
since  the  sale.  Defendant  obtained 
a  judge's  order  staying  the  action  as 
to  the  breach  for  non-payment  of 
rent  on  payment  of  the  rent  to  plaint- 
iff, or  into  court,  if  he  refused  it. 
Plaintiff  refused  the  rent,  and  it  was 
paid  into  court.  At  the  trial  the  for- 
feiture by  the  sale  by  auction  was 
proved : 

Held,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  there 
had  been  no  waiver  of  the  forfeiture. 
Toieman  v.  Poribury.  89 


LARCENY. 

1.  When  finder  of  property  of  property 
guilty  of  186, 191  note. 

See  Criminal  Law,  167,  174  176,  note 

204. 


LEASE. 
See  Landlord  and  Tenant,  77, 89. 


LEGACY. 

See  Will,  264, 268  note,  269,  888,  842, 
857, 877, 406, 412, 417, 421. 


LEGAL  REPRESENTATIVES. 

When  construed,  to  mean  next  of  kin, 

806. 


LETTER. 

See  Criminal  Law,  194.  281, 288  note. 
Frauds,  Statute  of,  813, 815  note. 
Principal  and  Agent,  424. 


I  Enq.  Rep.] 
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LIEN. 

See  Apmtralty,  516. 

Attorney,  618, 628  note. 
Iknkekpbb,  689, 699  note. 


LIFE  INTEREST. 
See  Will,  877. 


LIGHTS. 
See  Admiralty,  154, 156  note. 


LIMITATIONS,  STATUTE  OF. 

1.  Defendants  were  the  executors  of  the 
maker  of  a  promissory  note,  made 
more  than  six  years  before  action,  by 
which  he  promised  to  pay  plaintiff  on 
demand  32/.,  with  interest  thereon,  at 
the  rate  of  5/.  per  cent.  Within  six 
years  before  action,  plaintiff  had  sued 
defendants  for  interest  upon  the  note, 
and  defendants  defended  the  suit; 

Slaintiff  recovered  judgment  for  the 
iterest  claimed,  and  defendant  there- 
upon paid  the  amount  recovered : 

Heffc,  that  this  payment  of  interest, 
not  being  such  that  a  promise  to  pay 
the  principal  could  be  inferred  in 
fact  from  it,  was  not  sufficient  to  take 
the  principal  debt  out  of  the  operation 
of  the  Statute  of  Limitations : 

2.  SemNe,  per  Blackburn,  J.,  that  the 
recovery  of  the  interest  in  the  first 
action  was  no  bar  to  a  second  action 
being  brought  for  the  principal.  Mor- 
gan v.  Rowlands.  611, 617  note 


LOST  PROPERTY. 

When  finder  of  guilty,  if  larceny, 
186, 191  note. 


LUNATIC. 

1.  The  2d  section  of  the  8  &  4  Vict.  c. 
54  provides  that,  in  the  case  of  a  pau- 


per criminal  lunatic  removed  to  an 
asylum,  an  order  of  justices  may  be 
made  on  the  guardians  of  the  union 
comprising  the  parish  of  the  luan tic's 
settlement  to  pay  a  weekly  sum  for 
the  maintenance  of  such  lunatic  in 
the  asylum : 

Held,  that  this  section  imposing  on 
the  guardians  the  duty  of  paying  for 
the  maintenance  of  such  lunatic,  it  is 
competent  for  them  to  waive  the  pro- 
vision requiring  an  order  of  justices, 
and  agree  to  pay  a  weekly  sum  for 
the  maintenance  of  the  lunatic  with- 
out any  order. 

2.  A  criminal  lunatic  having  been  re- 
moved to  a  private  asylum  under  a 
warrant  of  the  8ecretary  of  State  in 
pursuance  of  8  &  4  Vict,  c,  54.  the 
guardians  of  the  L.  union,  to  which 
the  lunatic  was  chargeable,  paid  to 
the  proprietor  of  such  asylum  the 
sum  of  16*.  a  week  for  the  mainte- 
nance of  the  lunatic  for  fourteen 
years,  though  it  did  not  appear  that 
any  order  of  justices  was  ever  made 
against  them : 

Held,  that  under  these  circumstan- 
ces, inasmuch  as  the  proprietor  of  the 
asylum  was  bound  to  keep  the  lunatic 
until  removed  from  his  custody  in 
due  course  of  law,  it  might  be  inferred 
that  the  guardians  had,  before  the 
lunatic  was  received  into  the  asylum, 
without  an  order  of  justices,  entered 
into  an  agreement  with  the  proprietor 
to  pay  the  sum  of  16*.  a  week  for  the 
maintenance  of  the  lunatic  in  the 
asylum  until  she  was  removed  thence, 
and  that  they  could  not  withdraw 
from  such  agreement.  Pegge  v. 
Guardians  of  Lampeter  Union. 

674  note 


M. 


MANSLAUGHTER. 
See  Criminal  Law,  201. 


MARRIAGE. 
See  Criminal  Law,  180, 241, 248  no* 
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MARRfKI)  WOMAN. 

Bee  Criminal  Law,  180, 186  note. 
Trust  and  Trubtres,  409. 


MASTER  AND  SERVANT.  - 

1.  The  plaintiff  entered  the  service  of 
the  defendants  under  a  memorandum 
in  writing,  as  follows : —  "  April  13th, 
1871.  I  hereby  agree  to  accept  the 
situation  as 'foreman  of  the  works  of 
Messrs.  Roe  &  Co.,  flock  and  shoddy 
manufacturers,  &c.,  and  to  do  all  that 
lays  in  my  power  to  serve  them  faith- 
fully, and  promote  the  welfare  of  the 
said  firm,  on  my  receiving  a  salary  of 
21.  per  week  and  house  to  live  in  from 
the  19th  of  April,  1871 :" 

Held,  a  weekly  hiring  from  the  19th 
of  April,  1871 ;  and  that  evidence  of 
a  conversation  at  the  time  of  signing 
the  contract,  tending  to  show  that  a 
hiring  for  a  rear  was  intended,  was 
not  admissible.    Scans  v.  Roe,     116 


2.  The  plaintiff,  a  cab-driver,  obtained 
from  the  defendant,  a  cab-proprietor, 
a  horse  and  cab  on  the  usual  terms, 
which  are  that  the  driver  shall  at  the 
end  of  the  day  hand  over  to  the  pro- 
prietor 18».,  retaining  for  himself  all 
the  day's  earnings  over  that  sum, — the 
day^s  food  for  the  horse  being  supplied 
by  the  owner,  and  the  latter  having 
no  control  over  the  driver  after  leav- 
ing the  yard.  The  horse  with  which 
the  driver  was  furnished,  which  was 
fresh  from  the  country  and  had  never 
before  been  harnessed  to  a  cab,  bolted 
and  overturned  the  cab  and  injured 
the  driver.  The  jury  found  that  the 
horse  was  not  reasonably  fit  to  be 
driven  in  a  cab : 

Held,  by  Byles  and  Grove,  J  J.,  that 
the  relation  between  the  parties  was 
that  of  bailor  and  bailee,  and  con- 
sequently  that,  upon  this  finding  of 
the  jury,  the  proprietor  was  responsi- 
ble for  the  injury  sustained  by  the 
driver. 

8  Held,  by  Willes,  J.,  that  the  relation 
was  that  of  master  and  servant  (or  at 
most  co-adventurers),  and  therefore 
that,  in  the  absence  of  evidence  of 
personal  negligence  or  misconduct  on 
nia  part,  the  owner  was  not  responsi- 
ble.   Fowler  v.  Lock,  686 

Bee  Crimotal  Law,  165, 166  note. 
Negligence,  667, 675  note. 
Seduction,  679, 688  note. 


MISTAKE. 

Bee  Insurance,  Mabine,  687. 

Reformation  of  Contracts,  872. 


MONET  HAD  AND  RECEIVED. 
8ee  Agent,  72. 


MONET  PAID. 
Bee  Agent,  72. 


MORTGAGE. 

1.  In  July,  1864,  L.,  demised  premises 
to  defendant  for  five  years  at  a  rent 
of  557.  per  annum,  payable  quarterly. 
Immediately  after  the  grant  of  the 
lease,  defendant  advanced  to  L.  170J. 
on  account  of  rent ;  and  in  September, 
1865,  L.  mortgaged  the  premises  to 
the  plaintiff. 

2.  In  May,  1866,  B.,  who  claimed  under 
a  prior  mortgage  from  L.,  dated  in 
September,  1858,  through  C,  his  at- 
torney, commenced  an  action  of  eject- 
ment against  defendant  to  recover 
possession  of  the  premises,  but  did 
not  proceed  with  it ;  and  on  the  1st 
of  November,  1866,  the  plaintiff's  at- 
torney wrote  to  the  defendant :  "  Mr. 
C.  has  written  to  say  his  clients  are 
no  longer  entitled  to  receive  your 
rent.  I  therefore  request  that  you 
will  have  the  kindness  to  pay  the 
same  here  by  Monday  next :" 

Held,  that  the  prepayment  of  rent 
was  no  bar  to  plaintiff's  claim  to  the 
rent  accruing  after  defendant  had  no- 
tice that  plaintiff  was  grantee  of  the 
reversion;  and  that  the  above  let- 
ter, coupled  with  the  circumstances 
known  to  defendant  (that  he  was 
raising  money  by  mortgaging  his  re- 
version, and  that  the  plaintiff's  claim, 
for  rent,  could  hardly  be  founded 
upon  any  other  alleged  right  than 
one  resulting  from  a  grant  of  the  re- 
version), would  warrant  a  jury  in  in- 
ferring that  defendant  had  notice 
that  plaintiff  was  such  grantee.  Cook 
v.  Qverra.  110 


Bee  Vendor  and  Purchaser,  1. 
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MORTGAGE  ON  SHIP. 
See  Admiralty,  516. 


MORTGAGOR  AND  MORTGAGEE. 
See  Fixtubes,  655, 667  note. 


MURDER. 
See  Cbdokal  Law,  160, 168  note,  201. 


N. 


NAVIGATION. 


See  Admiralty,  64, 154, 156  note. 


NECESSARIES. 
Necessaries,  606. 


NEGLIGENCE. 

1.  The  defendant's  servant  (in  breach 
of  the  Police  Act,  2  &  8  Vict.  c.  47,  s. 
54)  washed  a  van  in  a  public  street, 
and  allowed  the  waste  water  to  run 
down  the  gutter  towards  a  grating 
leading  to  the  sewer,  about  twenty- 
five  yards  off.  In  consequence  of 
the  extreme  severity  of  the  weather, 
the  grating  was  obstructed  by  ice, 
and  the  water  flowed  over  a  portion 
of  the  causeway,  which  was  ill  paved 
and  uneven,  and  there  froze.  There 
was  no  evidence  that  the  defendant 
knew  of  the  grating  being  obstructed. 
The  plaintiffs  horse,  while  being  led 
past  the  spot,  slipped  upon  the  ice 
and  broke  its  leg : 

Held,  that  this  was  a  consequence 
too  remote  to  be  attributed  to  the 
wrongful  act  of  the  defendant.  Sharp 
v.  Powell.  567, 575  note 

2.  The  defendant's  vessel,  owing  to  the 
negligence  of  their  servants,  struck 
on  a  sand  bank,  and  becoming  from 
that  cause  unmanageable,  was  driven 


by  wind  and  tide  upon  a  sea  wall  of 
the  plaintiffs,  which  it  damaged. 
Having  regard  to  the  state  of  the 
weather  and  tide  it  was  impossible  to 
prevent  this,  the  ship  having  ones 
struck: 

Held,  affirming  the  j  udgment  of  the 
Court  below,  that  the  defendants 
were  liable  for  the  damage  caused  to 
the  wall.  Lord*  and  Bailiff  of  Bom- 
ney  Marsh  v.  Corporation  of  Trinity 
House.  _  601 

8.  The  plaintiff  was  a  traveller  on  the 
defendants'  line  of  railway  by  a  train 
which  arrived  at  the  station  for  which 
the  plaintiff  was  bound  at  night.  The 
part  of  the  platform  at  that  station  at 
which  passengers  could  alight  was  of 
sufficient  length  for  the  whole  train 
to  have  been  drawn  up  alongside  of  it, 
but  in  addition  to  that  part  the  plat- 
form extended  some  distance  gradu- 
ally receding  from  the  rails,  when 
the  train  drew  up  the  body  of  it  was 
alongside  the  platform,  but  the  last 
carriage,  in  which  plaintiff  rode,  was 
opposite  the  receding  part  of  the 
platform  and  about  four  feet  from  it. 
The  night  was  very  dark,  and  the 
place  where  the  last  carriage  stopped 
was  not  lighted,  though  the  rest  of 
the  station  was  well  lighted  with  gas. 
There  was  no  express  invitation  given 
to  the  plaintiff  by  the  company's  ser- 
vants to  alight,  but  the  train  had 
been  brought  to  a  final  standstill  and 
did  not  move  on  again  until  it  started 
on  its  onward  journey.  No  warning 
was  given  to  the  plaintiff  that  the 
carriage  was  not  close  to  the  platform 
or  that  care  would  be  necessary  in 
alighting.  The  plaintiff  opened  the 
carriage  door  and,  stepping  out,  fell 
into  the  space  between  the  carriage 
and  the  platform,  and  sustained  inju- 
ries, for  which  she  brought  an  action 
against  the  company : 

Held,  that  there  was  evidence  of 
negligence  on  the  part  of  the  defend- 
ants' servants  to  go  to  the  jury. 

4.  Bringing  a  railway  carriage  to  a 
standstill  at  a  place  at  which  it  is 
unsafe  for  a  passenger  to  alight,  under 
circumstances  which  warrant  the  pas- 
senger in  believing  that  it  is  intended 
he  shall  get  out,  and  that  he  may  do 
so  with  safety,  without  any  warning 
of  his  danger,  amounts  to  negligence 
on  the  part  of  the  company,  for  which, 
in  the  absence  of  contributory  negli- 
gence on  the  part  of  the  passenger. 
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an  action  may  be  maintained.  Cockle 
v.  London  and  South-eastern  Railway 
Oo.  648 

See  Carreer,  700, 704  note,  706 


NEXT  OP  KIN. 

Words  "legal  representatives"  held 
to  mean,  806. 


NOTICE. 

1.  When  liability  upon  contract  cannot 
be  determined  by  a  notice  that  the 
party  will  no  longer  hold  himself  re- 
sponsible. 668, 674,  note 

See  Admiralty,  616. 

Election,  711, 748  note. 

Guaranty,  879. 

Mortgage,  110. 

Vendor,  and  Purchaser,  1, 276. 


O. 


OBSCENE  PUBLICATIONS. 

A  police-magistrate  had  ordered  the 
destruction  of  copies  of  a  pamphlet, 
which  the  appellant  kept  at  his  shop 
for  sale,  as  obscene  books,  under  20  & 
21  Vict.  c.  88,  s.  1.  This  pamphlet 
was  a  substantially  correct  report  of 
the  trial  of  one  G.  M.,  on  an  indict- 
ment for  a  misdemeanor  in  selling  a 
certain  obscene  work  called  the  "con- 
fessional unmasked  ;"  but  it  set  out 
that  work  in  full,  whereas  at  the  trial 
it  was  taken  as  read,  and  passages  in 
it  onlv  referred  to : 

Held,  (following  the  decision  in  Reg. 
v.  Eicklin  (Law  Rep.  8  Q.  B.,  860), 
that  the  pamphlet,  being  of  'such  a 
character  that  it  would  necessarily 
tend  to  the  depravation  of  the  public 
morals,  was  an  obscene  book  within 
20  &  21  Vict.  c.  88,  even  although  the 
object  of  those  publishing  it  were  to 
suppress  a  system  they  tnought  im- 
moral and  pernicious. 


2.  Held,  also  (following  the  decision  in 
Rex  v.  Carlile  (3  B.  &  A.  187),  that  thax 
privilege  Riven  by  the  law  to  reports 
of  judicial  proceedings  does  not  ex- 
tend to  reports  which  contain  matters 
of  an  obscene  and  demoralizing  cha- 
racter, and  that  the  case  was  there- 
fore within  20  &  21  Vict.  c.  88,  and 
the  decision  of  the  magistrate  correct. 
Steele  v.  Brannan.  676 


OCCUPATION. 

See  Landlord  and  Tenant,  77, 89. 
Criminal  Law,  160, 168  note;  166, 

166,  note 


P. 


PARENT  AND  CHILD. 

See  Fraud,  269,  290, 804  note. 
Husband  and  Wife,  898. 
Lunatic,  668,  674  note. 
Seduction,  679, 688  note. 
Well,  406. 


PAROL  EVIDENCE. 

See  Criminal  Law,  212. 

Master  and  Servant,  116. 


PARTNERSHIP. 

1.  By  articles  of  partnership  T.  P.,  W. 
F.,  and  S.  agreed  to  carry  on  the  busi- 
ness of  auctioneers  in  partnership  for 
seven  years  ;  they  were  to  contribute 
capital  and  to  share  profit  and  loss 
equally ;  and  if  either  died  during  the 
partnership  term,  the  surviving  mem- 
bers of  the  firm  were  to  continue  the 
business,  and  were  to  pay  to  the  per- 
sonal representatives  of  the  deceased 
partner  the  share  of  the  profits  to 
which  he  would  have  been  entitled  if 
living. 

T.  F.  died  during  the  partnership 
term.  At  the  time  of  his  death  the 
firm  had  no  capital,  except  office  fur- 
niture and  fittings,  worth  about  100i. 
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They  had  in  their  hands  a  sum  of  be- 
tween 4002.  and  5002.,  which  was  the 
proceeds  of  debts  due  to  a  former 
firm  in  which  T.  F.  was  a  member, 
and  left  in  the  hands  of  the  new  firm 
for  collection ;  and  this  sum  belonged 
beneficially  to  T.  F. ;  T.  F.  was  also 
entitled  in  respect  of  his  share  of  pro- 
fits, beyond  tne  amounts  which  he 
had  drawn,  to  a  sum  of  about  2002. 

After  the  death  of  T.  F.,  the  sur- 
viving members  of  the  firm  continued 
to  carry  on  the  business,  to  collect  the 
debts  due  to  the  old  firm,  and  to  earn 

Erofits.  The  executors  of  T.  F.  never 
iterfered  in  the  business,  but  they 
claimed,  under  the  articles  of  partner-1 
ship,  the  share  of  profits  to  which  T. 
F.  would  have  been  entitled  if  living. 
No  settlement  of  accounts  in  respect 
of  T.  F.'s  interest  in  the  partnership 
business  was  made  between  his  exe- 
cutors and  the  surviving  partners. 
Sums  of  money  amounting  in  the 
whole  to  about  6252.  were  from  time 
to  time  paid  by  the  firm  to  the  exe- 
cutors; these  payments  were  made 
generally,  and  not  on  any  particular 
account. 

After  the  death  of  T.  F.,  the  firm 
were  employed  by  the  plaintiff  to  sell 
property  ;  they  sold  the  property  and 
received  the  proceeds  but  did  not  pay 
over  the  same  to  the  plaintiff.  In  an 
action  brought  (after  the  death  of  S.), 
against  the  executors  of  T.  F.  and 
W.F.: 

Held,  that  the  executors  of  T.  F. 
were  not  liable  as  partners. 

The  Partnership  Act,  1865(28  &  29 
Vict.  c.  86),  considered.  JSohne  v. 
Hammond.  125, 141  note 


PAUPER. 
Bee  Lunatic,  668, 674,  note. 


PAYMENT. 
Bee  Mortgage,  110. 


PENCIL  WRITING. 
Bee  Will,  151. 


PERFORMANCE. 

Bee  Admtraltty,  526. 
Agreement,  98. 
Principal  and  Agent,  424. 
Specific  Performance,  316. 


PERJURY. 
Bee  Criminal  Law,  164, 215, 216, 219 


,  PERSONALTY. 

Bee  Executors  and  Admibtrators* 

861. 
Will,  888. 


PLEA. 
Bee  Fraud,  850 

PLEADING. 
Bee  Fraud,  850. 


POWER  TO  SELL. 
Bee  Will  838. 


PRECATORY  TRUST. 
Bee  Will,  412. 


PRESUMPTION. 
Bee  Criminal  Law,  180. 


PRINCIPAL  AND  AGENT. 

1.  Where  a  letter  of  orders  which  con- 
stitutes a  contract  from  a  merchant 
to  his  commission  agent  is  so  worded 
as  to  be  capable  of  two  interpretations, 
if  the  agent  fairly  and  honestly  as- 
sumes it  to  bear  one  of  those  interpre- 
tations, and  acts  on  that  assumption, 
the  merchant  cannot  be  released  from 
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his  contract  on  the  ground  that  he 
intended  it  to  bear  the  other.  As  the 
error  arose  from  his  own  indistinct- 
ness of  expression,  he  must  bear  the 
loss. 

L.  wrote  to  I.  A  Co.  at  Mauritius, 
desiring  thein  to  ship  him  500  tons 
of  sugar  at  2G*.  9d.  to  cover  freight 
and  insurance :  adding,  "  Fifty  tons 
more  or  less  of  no  moment,  if  it  ena- 
bles you  to  get  a  suitable  vessel.  I 
should  prefer  the  option  of  sending 
▼easel  to  London,  Liverpool,  or  the 
Clyde;  but  if  that  is  not  compassable 
you  may  ship  to  either  Liverpool 
or  London"  I.  &  Co.  could  only  pro- 
cure, at  the  price  mentioned,  nearly 
400  tons,  which  they  purchased  from 
several  different  persons,  and  shipped 
in  one  vessel  to  Liverpool.  L.  refused 
the  cargo,  and  wrote  to  cancel  the 
order  so  as  to  prevent  any  farther 
shipment : 

Meld,  that,  under  the  circumstances, 
X.  was  bound  to  accept  the  cargo. 

2.  In  the  Mauritius  market  it  is  often 
impossible  to  obtain  so  large  quantity 
of  sugar  as  500  tons  from  one  house, 
or  to  find  one  vessel  to  take  it : 

8.  Quwre,  whether  an  order  to  commis- 
sion merchants  there  to  purchase 
such  a  cargo  must  be  construed  with 
reference  to  the  customs  of  that  mar- 
ket. 

4.  Quare,  whether  in  the  circumstances 
above  stated,  the  contract  was  to  be 
regarded  as  a  contract  between  prin- 
cipal and  agent,  or  between  vendor 
and  vendee. 

5.  Semble,  that  the  contract  might  be 
regarded  in  both  aspects. 

6.  (Duty  of  a  commission  agent   ex- 

Slained  by  Mr.  Justice  Blackburn), 
reland  v.  Livingston.  424 

See  Agent,  72,  827. 

Landlord  and  Tenant,  89. 


PRINCIPAL  AND  SURETY. 

1.  It  is  good  equitable  defence  to  an 
action  against  the  maker  of  a  pro- 
missory note,  that  the  note  was  made 
by  the  defendant  and  R.  jointly  and 
severally ;  that  the  defendant,  as  the 
plaintiff  knew,  was  only  surety  for 
R. ;  that  afterwards,  without  the  de- 
fendant's consent,  the  plaintiff  be- 


came indebted  to  R.,  in  an  amount 
equal  to  that  of  the  note  and  all  mo- 
neys due  from  R.,  in  the  following 
way,  namely,  that  the  plaintiff  and 
R.  were  partners,  and  the  plaintiff 
sold  to  R.  his  interest  in  the  partner- 
ship debts,  and  the  note  was  to  secure 
part  of  the  price,  but  the  plaintiff  re- 
ceived a  large  part  of  the  debts  though 
he  knew  that  the  defendant  made  the 
note  in  consideration  that  R.  should 
receive  them.    Bechervaiae  v.  Lewis, 

684,  687  note 

Bee  Guaranty,  142, 879. 


PROMISSORY  NOTES. 

See  Principal  and  Surety,  684,  687 

note. 


PROVOCATION. 
See  Criminal  Law,  201 


PROXIMATE. 
When  damages  are,  493, 601. 


PUBLIC  ENEMY, 
See  Admiralty,  526. 


PUBLIC  IMPROVEMENT. 
See  Compensation,  448, 498  note. 


QUO  WARRANTO. 
See  Elections,  711, 748  note. 
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R. 


RAILWAYS. 


Bee  Carriers,  700, 704  note,  705. 
Compensation,  448, 493  note. 
Negligence,  648. 


REALTY. 

See  Executors  and  Administra- 
tors, 361. 
Will,  888. 


REFORMATION  OP  CONTRACTS. 

1.  The  conveyance  made  in  1866,  upon 
a  sale  of  land  by  8.  to  B.,  contained  a 
reservation  to  8.  of  minerals.  Four 
years  subsequently  B.  filed  a  bill 
against  8.,  alleging  that  the  reserva- 
tion was  inserted  in  the  conveyance 
under  a  mistake  common  to  both  par- 
ties, and  recently  discovered  by  him, 
and  praying  for  the  rectification  of  the 
conveyance  by  the  omission  of  it.  8. 
put  in  an  answer  denying  the  mistake, 
and  claiming  the  benefit  of  the  reser- 
vation; and  afterwards  died  before 
he  could  be  cross-examined : 

Held,  that  although,  in  the  opinion 
of  the  Court,  a  mistake  common  to 
both  parties  had  been  made,  of  which 
8.  sought  to  take  an  improper  advan- 
tage, yet  a  simple  decree  for  rectifica- 
tion could  not  be  made  after  the  lapse 
of  time  and  against  the  oath  of  one 
of  the  parties  ;  but  that  the  Defend- 
ants, the  representatives  of  8.  were 
entitled  to  the  option  of  having  the 
conveyance  rectified,  or  the  whole 
transaction  set  aside;  and  in  the 
event  of  the  Plaintiff  not  choosing  to 
accept  the  latter  alternative,  the  bill 
must  be  dismissed  without  costs. 
Bloomer  v.  Spittle.  872 


RENT. 
See  Mortgage,  110. 


RESCISSION  OF  CONTRACTS. 
See  Executors  and  Adminibtra 

TORS,  861. 

Guaranty,  879. 
Reformation  of  Contracts, 
872. 


RES.  ADJUDICATA. 

Bee  Ljmitationb,  Statute  of,  611, 
617  note.       ^     • 


RESISTANCE. 
See  Criminal  Law,  160, 168  note. 


S. 


SALE. 


See  Agreement,  589. 
Principal  424. 


SECOND  OFFENCE. 
See  Criminal  Law,  289. 

SECONDARY  EVIDENCE. 
See  Criminal  Law,  212. 


SECRET  PREPARATION. 
See  Injunction,  865. 


SEDUCTION. 

1.  The  plaintiff's  daughter  was  in  ser- 
vice as  a  governess,  and  was  seduced 
by  the  defendant  whilst  on  a  three 
days  visit,  with  her  employer's  per- 
mission, to  the  plaintiff,  ner  mother. 
During  her  visit  she  gave  some  as- 
sistance in  household  duties.  At  the 
time  of  her  confinement  she  was  in 
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the  service  of  another  employer,  and 
afterwards  returned  home  to  her 
mother.  In  an  action  for  her  seduc- 
tion brought  by  the  mother : 

Held  (by  Kelly,  C.B.,  Martin,  Bram- 
well,  and  Channel.  BB.),  that  there 
was  no  evidence  of  service  at  the  time 
of  the  seduction ;  and  that,  therefore, 
the  action  was  not  maintainable. 

2.  By  Kelly,  C.B.,  and  Martin  and  Bram- 
well,  BB.,  that  the  action  must  also 
fail  on  the  ground  that  the  confine- 
ment did  not  take  place  whilst  the 
daughter  was  in  the  plaintiff's  service. 
Hedges  v.  Tagg.  679, 688  note 


SET  OFF. 

tiee  Principal  ahd  Surety,  684, 

O&lnote 


SHIPPING. 
Bee  Admiralty. 


SPECIFIC  PERFORMANCE. 

1.  A  railway  company  covenanted  with 
the  builders  of  refreshment  rooms  at 
a  station  on  the  line  of  railway  that 
all  trains  which  Bhould  pass  the  sta- 
tion carrying  passengers  not  being 
goods  trains  or  trains  to  be  sent  ex- 
press or  for  special  purposes,  and  ex- 
cept trains  not  under  the  control  of  the 
company,  should  stop  for  a  reasonable 
period  of  about  ten  minutes.  The 
Postmaster-General,  proceeding  un- 
der an  act  of  Parliament  which  was 
passed  before  the  covenant  was  made, 
required  the  company  to  run  a  train 
carrying  mails  at  a  certain  hour,  and 
stopping  at  the  Btation  for  five 
minutes  only : 

Held  (reversing  the  order  of  Wick- 
ene  V.  C.,  that  such  a  train  was  a  train 
"  not  under  the  control  of  the  com- 
pany "  within  the  meaning  of  the  ex- 
ception. Phillips  v.  Great  Western 
Baihoay.  816 


STATUTES. 

See  Construction  of  Statutes,  88. 
Criminal  Law,  210. 


STAT. 
See  Appeal,  121, 124  note. 

SURETY. 
See  Principal  and  Surety. 


See  Fraud,  850. 
2  Eng.  Hep.] 
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T. 


TENANTS  IN  COMMON. 

1.  Where  two  persons  are  tenants  in 
common  of  a  field,  the  merely  putting 
by  one  of  them,  a  lock  upon  the  gate 
(not  shown  to  be  locked)  will  not  con- 
stitute an  ouster  so  as  to  enable  the 
co-tenant  in  common  to  maintain 
trespass.  There  must,  for  such  a 
purpose,  be  other  circumstances  at- 
tending the  act. 

2.  In  order  to  enable  one  tenant  in  com- 
mon to  maintain  trover  against 
another,  there  must  not  merely  be  a 
carrying  away  of  the  property,  but 
such  a  carrying  away  of  it  as  will 
disable  the  party  complaining  from 
having  the  lawful  use  or  benefit  of 
the  property,  or  there  must  be  the 
destruction  of  it. 

3.  A.  and  B.  were,  without  the  know- 
ledge of  (7.,  tenants  in  common  of 
lands.  (7.  had  held  them  under  A, 
In  March,  1867,  C.  received  from  B. 
notice  to  quit  at  the  end  of  six  months. 
He  did  not  quit,  but  afterwards  made 
an  agreement  with  A' 8  agent  for  the 
renewal  of  the  tenancy,  continued  the 
cultivation  of  the  land,  and  paid  the 
rent  under  the  new  lease.  While  G. 
was  still  in  possession  B.  demised  the 
premises  to  D.,  as  from  March  1808, 
for  six  months.  In  June,  1868,  D. 
entered  the  land,  cut  the  grass,  put  a 
lock  on  the  gate,  and  carried  away 
the  grass,  and  stacked  it  as  hay : 
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'  Held  (assuming  0.  and  D,  to  be 
tenants  in  common),  that  these  cir- 
cumstances did  not  amount  to  an  ous- 
ter, so  as  to  enable  C.  to  maintain 
trespass  against  his  co-tenant  in  com- 
mon, D.,  nor  to  a  destruction  of  the 
common  property  so  as  to  enable  G. 
to  maintain  trover  for  the  grass  —  but 
'  that  his  only  remedy  was  to  be  sought 
under  the  4  Anne,  c.  16,  s.  27,  by  a 
proceeding  for  an  account. 

4.  The  Court  below  refused  to  allow  an 
amendment  of  the  declaration  by  con- 
verting the  action  into  one  for  an 
account  under  that  statute : 

Held,  that  the  refusal  was  right. 
Jacobs  v.  Seward.  496 


TITLE. 


See  Agent,  72. 
Agreement,  689 


TRADE  MARK, 
See  Injunction,  865. 


TRESPASSER. 
See  Criminal  Law,  165, 166  note. 


TRUSTS  AND  TRUSTEES. 

1.  Under  a  settlement  a  sum  of  £10,000 
secured  by  mortgage,  was  vested  in 
trustees  upon  trust  for  E.  S.t  the  wife 
of  W.  S.,  for  her  life,  and  after  her 
death  for  W.  S.  for  his  life,  and  sub- 
ject as  aforesaid,  upon  trust  for  such 
persons  as  E.  S.  anould  by  deed  or 
will  appoint,  and  in  default  of  ap- 
pointment for  W.  8.  E.  S.  made  a 
will,  by  which  he  directed  that  W.  S. 
should  enjoy  the  income  of  the  fund 
during  his  life,  subject  to  payment 
of  two  annuities;  and  she  directed 
certain  pecuniary  legacies  to  be  paid, 
after  the  death  of  W.  S.,  out  of  one 
moiety  of  the  fund  and  she  gave  the 
other  moiety  of  the  fund  and  the  resi- 
due of  her  property  to  W.  S.,  whom 
she  appointed  executor.  The  trustees 
of  the  settlement  paid  over  the  whole 
trust  fund  to  W.  S. ;  and  part  of  the 


£6000  applicable  to  the  payment  of 
the  pecuniary  legacies  was  lost  by 
him: 

Held,  that  the  payment  to  W.  S. 
was  proper,  and  that  the  trustees 
were  not  answerable  for  the  loss. 
Hayes  v.  OaUey.  '        409 

See  Agent,  827. 
Fraud,  259,  850. 
Vendor  and  Purchaser,  275. 
Will,  412. 


U. 


ULTRA  VIRES. 
See  Agent,  827. 


UNDUE  INFLUENCE. 
See  Fraud,  259, 290, 904  note. 


USAGE. 
See  Criminal  Law,  157. 


V. 


VENDOR  AND  PURCHASER 

1.  A  notice  to  the  vendor  of  an  estate 
that  the  vendee  has  deposited  the  con- 
tract with  a  third  party,  A.,  and  has 
entered  into  an  agreement  with  A.  to 
make  to  A.  "  a  valid  assignment"  of 
the  contract,  does  not  bind  the  vendor 
to  make  inquiries  whether  the  agree- 
ment between  the  vendee  and  A.  has 
been  carried  into  effect ;  nor  will  it 
compel  the  vendor  to  refuse  to  exe- 
cute the  conveyance  to  the  vendee, 
who,  upon  the  payment  of  the  par- 
chase  money,  demands  the  convey- 
ance, nor  even  excuse  the  vendor  for 
making  such  a  refusal. 

2.  The  persons  who  claim  to  have  the 
benefit  of  the  assignment  must  give 
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distinct  notice  to  the  vendor  of  their 
claim,  and  of  their  readiness  to  put 
themselves  in  his  position  for  the  com- 
pletion of  the  contract. 


8.  F.  entered  into  a  contract  with  P.  to 
sell  him  some  leasehold  property.  P. 
paid  part  of  the  purchase-money,  and 
obtained  from  F.  a  lease  of  the  pre- 

.  raises  for  a  short  term  of  years,  in 
favor  of  a  nominee  of  P.  P.  had  deal- 
ings with  bankers,  to  whom  he  be- 
came much  indebted.  Being  called 
on  to  give  the  bankers  some  security, 
he  handed  to  them  the  title  deeds  of 
a  freehold  estate,  which  he  charged 
with  the  debt,  and  at  the  same  time 
he  deposited  with  them  his  con- 
tract for  the  purchase  of  the  lease- 
hold property.  He  accompanied  this 
deposit  with  a  written  memorandum, 
in  which  he  agreed  to  make  to  the 
bankers  "  a  valid  assignment  of  my 
contract  with  F.  for  the  purchase 
of"  the  leasehold  premises,  "by 
way  of  mortgage  for  farther  se- 
curing/' &c.  The  bankers,  by  their 
solicitor,  some  time  afterwards,  gave 
to  F.  notice  (in  the  above  words)  of 
this  agreement,  and  the  solicitor's 
letter  called  it  "  a  charge  by  P.  on  his 
purchase/*  F.  acknowledged  the  re- 
ceipt of  this  notice.  He  heard  nothing 
more  of  the  matter.  P.  did  not  com- 
plete his  purchase  at  the  stipulated 
time,  but  did  so  afterwards,  and  then 
F.  according  to  the  terms  of  the  ori- 
ginal contract,  executed  to  him  a  con- 
veyance of  the  leasehold  premises, 
without  any  notice  being  taken  in  the 
conveyance  of  the  claims  of  the  bank- 
ers: 

Held,  that  the  rule  of  Equity  that 
the  vendor  of  an  estate  is,  after  the 
making  of  the  contract  of  sale,  a 
trustee  for  the  purchaser,  did  not 
apply  to  this  case,  and  that  F.  was  in 
no  way  liable  to  the  bankers. 


4.  Per  Lord  Cairns: — A  deposit  of 
title  deeds,  as  security  for  a  debt,  will 
without  more,  create  in  Equity  a 
charge  upon  the  property ;  but  where 
it  is  accompanied  by  a  written  docu- 
ment, the  terms  of  that  document, 
must  be  referred  to  in  order  to  as- 
certain the  exact  nature  of  the  charge. 
Shaw  v.  Foster.  1 


5.  The  defence  of  purchase  for  value 
without   notice   may  be   sustained, 


although  the  Defendant,  in  order  to 
make  out  his  title  to  the  legal  estate 
must  rely  on  an  instrument  which 
discloses  the  title  of  the  Plaintiff, 
the  Defendant  not  having  had  notice 
of  such  instrument  at  the  time  of  his 
purchase. 

6.  The  trustees  of  a  settlement  ad- 
vanced the  trust  money  on  the  secu- 
rity of  real  property  which  was  con- 
veyed to  them  by  the  mortgagor,  the 
mortgage  deed  noticing  the  trust. 
The  surviving  trustee  of  the  settle- 
ment afterwards  reconveyed  part  of 
the 'property  to  the  mortgagor  on 
payment  of  part  of  the  mortgage 
money,  which  lie  appropriated.  The 
mortgagor  then  conveyed  that  part 
of  the  property  to  new  mortgagees, 
concealing,  with  the  connivance  of 
the  trustee,  both  the  prior  mortgage, 
and  the  reconveyance.  When  tne 
fraud  was  discovered  the  cestui*  que 
trust  under  the  settlement  filed  a 
a  bill  against  the  new  mortgagees 
claiming  priority : 

Held,  that  the  Court  would  not 
interfere  to  take  away  the  legal  estate 
which  passed  to  the  new  mortgagees 
under  the  reconveyance. 

7.  The  trustees  of  a  settlement  advanced 
the  trust  money  on  the  security  of 
real  property  wnich  was  conveyed  to 
them  by  the  mortgagor,  the  mort- 
gage deed  noticing  the  trust.  The 
surviving  trustee  afterwards  induced 
the  mortgagor  to  execute  a  deed  by 
which  the  mortgaged  property  pur- 
ported to  be  conveyed  to  the  trustee 
as  on  a  purchase  by  him,  though  no- 
money  in  fact  passed.  The  trustee 
then,  concealing  the  prior  mortgage, 
and  snowing  title  under  the  pretended 
purchase  deed,  conveyed  the  property 
to  a  mortgagee  without  notice : 

Held,  that  the  Court  would  not  in- 
terfere to  take  away  the  legal  estate 
from  the  mortgagee.  Pitcher  v.  Raw- 
lins. 275 

See  Agent,  72. 

Agreement,  589. 
Executors  and  Adhinihtra- 

TOR8,  861. 

Principal  and  Agent,  424 


VIEW. 


Bee  Criminal  Law,  254. 
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VIS  MAJOR. 
See  Specific  Performance,  816. 


W. 


WAIVER. 


,See  Fraud,  290. 

Landlord  and  Tenant,  89. 


WAR 

See  ApifTRATflT,  526. 
Agreement,  98. 


WARRANTY. 
See  Master  and  Servant,  586. 


WIDOW. 
See  Will,  406 


WILL. 

1.  The  deceased  executed  a  printed  form 
of  a  will.  The  blanks  were  filled  up 
by  the  deceased  in  her  own  handwrit- 
ing, partly  with  ink  and  partly  with 
a  pencil.  Some  portion  of  the  writing 
in  ink  extended  over  that  in  pencil, 
and  some  words  of  the  latter  had  been 
rubbed  out  and  obliterated.  The 
words  in  ink  were  sensible  as  read 
with  the  printed  part  of  the  will. 
The  attesting  witnesses  did  not  see 
the  writing  when  they  attested  the 
will: 

Held,  that  the  words  in  pencil  were 
deliberative  only,  and  probate  was 
granted  without  them.  Goods  of 
Adams.  .  151 


2.  A  testatrix,  knowing  that  her  hus 
band  was  bankrupt,  gave  by  her 
will  a  life  annuity  to  her  husband, 
subject  to  a  proviso  that  if  he  should 
become  bankrupt  or  should  assign 
the  annuity,  then  it  should  cease,  and 
subject  to  a  further  proviso,  that  it 
should  be  lawful  for  the  trustees  of 
her  will  at  any  time  to  refuse  pay- 
ment of  the  annuity,  which  in  that 
case  was  to  go  over : 

Held  (reversing  the  decision  of 
James,  V.  C),  that  the  existing  bank- 
ruptcy operated  as  a  forfeiture 
of  the  annuity,  notwithstanding  the 
words  of  futurity  in  the  will  and 
the  discretion  given  to  the  trustees. 
Trappesr.  Meredith.        264,268nrf* 

8.  A  testator  gave  all  his  real  and  per- 
sonal estate  to  his  wife  for  the  use 
and  benefit  of  herself  and  all  his 
children,  whether  born  of  his  former 
or  of  his  then  present  wife,  and  he 
appointed  his  wife  and  three  other 
persons  his  executors : 

Held  (reversing  the  decision  of 
Matins,  V.  C),  that  the  wife  and 
children  took  as  joint  tenants.  New& 
v.  NewM. 


4.  In  order  that  legacies  charged  upon 
real  estate  may  be  payable  out  of  the 
real  and  personal  estate  pro  raid,  it  is 
not  necessary  that  the  testator  should 
have  directed  an  absolute  conversion 
of  the  real  estate.  It  is  sufficient 
that  he  has  shown  an  intention  of 
creating  a  mixed  fund  of  realty  and 
personalty  out  of  which  the  legacies 
are  to  be  paid. 

5.  Therefore,  where  a  testator  had  em- 
powered his  trustees  to  sell  his  real 
and  personal  estate  in  case  and  as 
often  as  they  should  think  fit,  and 
had  directed  them  to  pay  certain 
legacies  out  of  the  residue  of  his  real 
and  personal  estate,  and  the  moneys 
arising  from  the  sale  thereof : 

Held  (affirming  the  decision  of  Ba- 
con, V.G.),  upon  the  construction  of 
the  whole  will,  that  the  legacies  were 
payable  pro  raid  out  of  the  real  and 
personal  estate.    Allan  v.  Gott.    333 

6.  A  testator,  by  codicil,  gave  legacies 
of  various  amounts  to  nine  legatees, 
and  a  year's  wages  to  every  one  of 
his  servants.  He  afterwards  made  a 
second  codicil,  which  was  substan- 
tially a  copy  of  the  former,  except  as 
ioilovvd  :  One  of  the  legatees  named 
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in  the  first  codicil  was  not  named  in 
the  second — three  of  the  legacies 
given  by  the  second  codicil  were  less 
than  those  given  by  the  first  to  the 
same  persons — one  legacy  was  given 
by  the  second  codicil  to  a  person  not 
named  in  the  first — the  gift  to  ser- 
vants by  the  second  codicil  was  of 
"  a  year's  wages  liberallv  interpreted," 
and  the  second  codicil  contained  a 
direction  for  payment  of  duty  on 
legacies : 

Held  (affirming  the  decision  of  Ba- 
con, V.C.),  that  the  case  was  not  taken 
out  of  the  general  rale  that  the  gift 
of  a  legacy  by  a  subsequent  instru- 
ment to  a  person  who  takes  a  legacy 
under  an  earlier  instrument  is  cumu- 
lative and  not  substitutionary : 

Held,  also,  that  a  letter  written  to 
the  testator  by  his  solicitor  advising 
him  to  recopy  his  first  codicil  was  in- 
admissible.    Wilson  v.  (TLeary.   842 

8.  By  a  will  a  fund  was  given  (subject 
to  a  prior  life  interest)  to  R.  for  life, 
but  it  was  provided  that  if  (amongst 
other  things)  by  act  or  operation  of 
law  he  should  be  personally  deprived 
of  the  receipt  and  benefit  of  the  be- 
quest, then  the  life  interest  should 
cease,  and  the  income  should  go  to  the 
persons  entitled  in  remainder.  At  the 
time  of  the  determination  of  the  prior 
life  interest,  and  for  several  years 
afterwards,  R.  was  a  bankrupt,  and 
in  consequence  of  such  bankruptcy 
-the  fund  was  paid  into  Court  under 
-the  Trustee  Relief  Act.  Before  any 
petition  was  presented  for  payment 
of  the  fund,  or  application  of  the 
income  thereof  for  the  benefit  of 
the  persons  entitled  in  remainder,  JR. 
procured  the  annulment  of  this  bank- 
ruptcy on  the  terms  that  the  past  di- 
vidends should  be  paid  to  the  as- 
signee: 

Held,  that  R.  had  nevertheless  for- 
feited his  life  interest.  Matter  of 
Parnham's  Trust.  857 


9.  A  gift  for  life  of  a  business  and  stock 
in  trade  confers  only  a  life  interest  in 
such  part  of  the  stock  in  trade  as  con- 
sists of  consumable  articles. 

10.  8ecus,  where  the  gift  is  of  consum- 
able articles,  without  any  reference  to 
trade  or  business.  Cockayne  v.  Harrv> 
son,  877 


11.  Testator  by  will  gave  the  income 
of  the  investment  of  £8,000  to  his 
wife  for  her  life,  if  she  should  so 
long  continue  his  widow.  He  also 
gave  his  son  £2,000.  By  a  codicil  he 
directed  his  trustees  to  pay  to  his 
wife  "  yearly,  during  her  life,  £100," 
in  addition  to  the  provision  made  for 
her  by  the  will,  so  long  as  she  and 
his  son  should  live  together;  "but 
if  they  should  cease  to  reside  to- 
gether/' then  he  directed  that  the 
said  payment  should  cease. 

The  son  died  in  the  widow's  life- 
time, having  lived  with  her  until  his 
death: 

Held,  that  the  annuity  did  not  cease 
on  the  death  of  the  son.  Sutcliffe  v. 
Richardson.  406. 

12.  Testator  devised  all  the  rest,  resi- 
due, and  remainder  of  his  real  and 
personal  estate  to  8.  M.,  a  married 
woman,  her  heirs  and  assigns,  for 
ever ;  but  upon  trust,  "  as  to  all  the 
freehold,"  as  he  proceeded  to  declare ; 
"  and  as  to  the  personal  property  so 
given  as  aforesaid  to  the  said  8.  J£.t 
to  and  for  her  own  proper  use  and 
benefit  for  ever,"  separately  from  her 
husband,  "  and  the  proceeds  to  be 
applied  by  her  in  the  b  inging  up  and 
maintenance  of  "  all  her  children. 

8.  M.,  died  leaving  several  infant 
children : 

Held,  that  she  took  an  absolute  in- 
terest in  the  personalty,  unaffected 
by  any  trust.    Mackett  v.  Mackett.  412 

13.  A  testatrix  made  a  will,  which  she 
declared  to  be  her  "last  will  and 
testament,"  and  thereby  appointed  an 
executor,  and,  after  giving  legacies, 
proceeded  as  follows:  "After  these 
legacies  and  my  doctor's  bills  and  fu- 
neral expenses  are  paid  I  leave  (sic) 
to  my  sister,"  M.  P.,  "  without  any 
power  or  control  whatsoever  of  her 
husband,"  J.  P.,  "in  case  of  her 
death  to  be  equally  divided  amongst 
her  children  or  grandchildren :" 

Held,  a  good  gift  of  the  residue  to 
the  sister. 

14.  Bequest  to  W.  and  E.  B.'s  three 
children  of  £10  each,  and  of  furniture 
equally  to  be  divided  amongst  them. 
W.  and  E.  B.  had  four  children : 

Held,  that  the  four  were  each  en- 
titled to  a  legacy  of  £10,  and  a  share 
of  the  furniture.  In  re  Bassetfs  Es- 
tate. 417. 


5.  l'eatator  gave  real    Mid    personal 

property  to  trustees  upon  trust  to 
convert,  and  after  the  death  or  second 
i  ..trriage  of  his  wife,  to  hold  the  pro- 
ceeds in  trust  for  his  child  or  children 
living  at  that  time,  and  the  Issue  then 
liring  of  his  child  or  children  dying 
before  that  period,  such  objects  to 
tsie  as  tenants  in  common -according 
to  the  stocks,  and  not  to  the  number 
of  the    individuals    composing    the 

His  real  estate  was  to  be.  considered 
as  converted  from  his  death,  and  it 
'■'.■is  declared  that  no  child,  to  whom 
or  to  whose  husband  he  should  have 
paid  any  portion  in  his  life  time, 
should  participate  in  the  trust  pro- 
perty without  bringing  the  portion 
so  paid  in  testator's  lifetime  Into 
hotchpot. 

On  the  marriage  of  B.,  one  of  his 
daughters,  in  his  lifetime,  and  before 
iiis  date  of  the  will,  testator  cov- 
enanted to  stand  seized  of  a  freehold 
house  to  the  use  of  B  ,  her  heirs  and 
assigns,  for  ever.  B.  having  died  - 
leaving  issue : 


i&W.that  the  Hotchpot  clause  could 
not  be  extended  to  the  issue  of  testa- 
tor's children,  so  that  the  value  of  the 
house  given  to  B.,  was  not  to  be  de- 
ducted from  the  share  of  her  issae 
who  should  be  living  at  the  death  or 
second  marriage  of  testator's  widow. 
Hewitt  v.  Jardin*.  431 
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